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12. Codes and Laws 20. 
13. Contracts 21 
14. Co-operatives 22 
15. Corporations 23 
16. Counties 24. 
17. Damages and Relief 25 
18. Debtor and Creditor 26 
19. Definitions and General Provi- 27 
sions 
Volume 3 
Part 1 
28. Forests and Forestry 41 
29. Fraudulent Conveyances 42 
30. Guaranty, Indemnity and Sure- 48 
tyship 
31. Highway Patrol 44 
32. Highways, Bridges and Ferries 45 
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34. Hotels 47 
35. Housing 48 
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37. Initiative and Referendum 50 
38. Insane and Feeble-Minded 51 
39. Instruments, Acknowledgment 52 
and Proof 53 
40. Insurance and Insurance Com- 54. 
panies D0 


Agriculture, Horticulture and 
Dairying 
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Banks and Banking 

Bonds and Undertakings 
Building and Loan Associations 
Carriers and Carriage 
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Children and Child Welfare 
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. Divorce 
. Dower 
. Elections 


Electric Lines Construction 


. Fees and Salaries 
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. Food and Drugs 


Part 2 


. Labor 
. Landlord and Tenant—Hiring 
. Legislature and Enactment of 
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. Libraries 

. Liens 

. Livestock 

. Loans 

. Marriage 

. Maxims of Jurisprudence 
. Mines and Mining 

. Monopolies 

. Mortgages 

. Motor Vehicles 


Narcotic Drugs 


. Negotiable Instruments 


The Titles of This Code Are 
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PREFACE 


As the State of Montana continues to grow, so do its laws and court 
decisions. The original Volume Three of the 1947 REVISED CODES OF 
MONTANA first was replaced following the 1953 session of the Legisla- 
ture. Since then, almost 400 pages of new laws, amendments and annota- 
tions have been compiled into the pocket supplement for this volume and 
these figures do not include the new Insurance Code which has been inserted 
in Title 40. 


Hence a new issue of Volume Three became essential under the replace- 
ment program approved by State authorities and the Montana Bar Asso- 
ciation. In order to provide books that are not too cumbersome and to 
permit supplementation for a longer period, the 1961 edition of Replace- 
ment Volume Three has been published in two parts. Part 1 contains 
Titles 28 through 40 and Part 2 includes Titles 41 through 55. 


The two books constituting Replacement Volume Three now contain all 
existing laws in the titles specified above through the Thirty-seventh Leg- 
islative Assembly and all notes and annotations have been brought to date. 
Obsolete laws have been removed; also excluded are local and special laws, 
appropriation acts, resolutions, enacting and repealing clauses. 


The same numbering system and arrangement of the original volume 
have been retained and hence the General Index may be used as heretofore 
in locating a particular law. Legislative history references have been 
brought to date and no changes were made in the general style of the 
Montana Codes. 


The annotations to the decisions of the Supreme Court of Montana and 
to the Supreme Court of the United States and other Federal courts have 
been brought up to and including volume 185 Montana Reports and sub- 
sequent Montana decisions to and including volume 362 Pacific 2d, volume 
365 United States Reports, volume 4 Lawyers’ Edition 2d, volume 81 Su- 
preme Court Reporter, volume 289 Federal Reporter 2d, volume 192 Fed- 
eral Supplement, volume 26 Federal Rules Decisions and volume 177 
American Law Reports 2d. 


This volume may be cited as Repl. Vol. 3 (Part 2), Revised Codes of 
Montana, 1947. When referring to sections, we recommend citing “Sec. 
—, Repl. Vol. 3 (Part 2), Revised Codes of Montana, 1947.” 


We extend our sincere thanks to Wesley W. Wertz, Code Commissioner 
of the 1947 Codes, for his advice and assistance in the preparation of this 
Replacement. 


The Publishers 
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TABLE OF CONTENTS 


Volume 3 (Part 2) 


TITLE 41. LABOR 
Chapter 
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Obligations of employers. 

Obligations of employees. 

Termination of employment. 

Master and servant. 

Service without employment. 

Report of alien employees to industrial accident board. 

Preference of Montana labor in publie works contracts. 

Vocational rehabilitation and education. 

State board of arbitration and conciliation. 

Protection of streetcar employees, Repealed—Section 1, Chapter 12, 
Laws of 1957. 

Hours of labor in various employments. 

Apprenticeship council and contracts. 

Payment of wages and protection of discharged employees. 

Employment agencies, regulation. 

Wage brokers. 

Department of labor and industry. 

Safety codes. 

Labor union regulation. 


TITLE 42. LANDLORD AND TENANT—HIRING 
Chapter 1. Hiring—in general. 
2. Hiring of real property—of personal property. 


TITLE 43. LEGISLATURE AND ENACTMENT OF LAWS 


Chapter 1. Senatorial, representative and congressional districts. 
2. The legislative assembly—its composition, organization, officers and 
employees. 
3. The powers, duties and compensation of members, officers and em- 
ployees of the legislative assembly. 
4, Witnesses before the legislative assembly. 
5. Statutes—their enactment and operation—governor’s approval or veto. 
6. Press room. 
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Legislative council. 
Lobbying. 
Legislative proceedings—dissemination. 


TITLE 44. LIBRARIES 


Chapter 1. The state library of Montana. 
2. County and regional free libraries. 
3. City free public libraries. 
4. State law library. 
5. Historical society—library and museum. 


TITLE 45. LIENS 


Chapter 1. Liens in general, definitions, creation and effect. 
Priority of liens. 

Redemption from liens—extinction. 

Loggers’ liens. 

Mechanies’ liens. 

Liens for salaries and wages. 

Crop liens for seed, grain and hail insurance. 
Threshermen’s liens. 

Farm laborers’ liens. 

Laborers’ and materialmen’s liens on oil and gas wells and pipelines. 
Miscellaneous liens. 
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TITLE 45. LIENS (Continued) 
12. Liens of physicians, nurses and hospitals in personal injury claims. 
13. Stoppage in transit. 
14. Crop or grain lien for dusting or spraying. 


TITLE 46. LIVESTOCK 


Chapter 1. Livestock industry—regulation by livestock commission. 

2. Livestock sanitary board and state veterinary surgeon—quarantine— 
inspection and destruction of diseased stock—licensing dairies, milk 
plants and slaughterhouses. 

3. Tuberculin regulation, sale and distribution. 

4, Montana meat inspection law. 
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cattle. 
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11. Hides of slaughtered cattle—regulation—hide dealers’ licenses. 
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13. Stallions and jacks—stallion registration board, Repealed—Section 1, 
Chapter 32, Laws of 1953. 

14. Legal fences—liability of owners for trespassing stock. 
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17. Animals running at large. 

18. Roundup and sale of abandoned horses. 

19. Bounties for killing wild animals—killing dogs injuring livestock. 

20. Impounding livestock or domestic animals. 

21. Sheep—protection from predatory animals—tax. 

22. Purebred livestock shows and sales—expenditures for. 

23. Grass conservation—grazing districts. 

24. Rendering or disposal plants—licensing—regulation. 

25. Artificial insemination of animals and poultry. 

26. Regulation of industry treating or feeding garbage to swine and 
other animals. 

27. County livestock protective committees. 


TITLE 47. LOANS 


Chapter 1. Loans for use or exchange—loan of money. 
2. Consumer Loan Act. 


TITLE 48. MARRIAGE 


Chapter 1. Marriage defined—how and by whom contracted and authenticated. 
2. Annulling marriage. 


TITLE 49. MAXIMS OF JURISPRUDENCE 
Chapter 1. Maxims of jurisprudence. 


TITLE 50. MINES AND MINING 


Chapter 1. Regulation of quartz mining industry—inspection of mines. 

Sampling and assaying of ore. 

Payment for consignments of ore—purchases from leased mines. 
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Regulation of coal mining industry—coal mining code (continued). 
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trial accident board. 
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TITLE 51. MONOPOLIES 
Chapter 1. Unfair Practices Act. 
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ers and operators. 
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Chapter 1. Uniform Drug Act—regulation, possession and sale of narcotics. 
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Section 5, Chapter 104, Laws of 1949 and Section 28, Chapter 264, 
Laws of 1955. 


TITLE 55. NEGOTIABLE INSTRUMENTS 


Chapter 1. Negotiable instruments—general provisions. 
2. Negotiable instruments—form and interpretation. 
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4. Negotiation. 

5. Rights of holder. 
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Chapter 


TITLE 41 


LABOR 


Obligations of employers, 41-101 to 41-117. 


Obligations of employees, 41-201 to 41-218. 
Termination of employment, 41-301 to 41-308. 
Master and servant, 41-401 to 41-407. 


Report of alien employees to industrial accident board, 41-601 to 41-604. 
Preference of Montana labor in public works contracts, 41-701 to 41-703. 
Vocational rehabilitation and education, 41-801 to 41-815. 

State board of arbitration and conciliation, 41-901 to 41-909. 


i 
2 
3 
4, 
5. Service without employment, 41-501. 
6. 
is 
8 
9 
0 


Protection of streetcar employees, Repealed—Section 1, Chapter 12, Laws 
ofeloon. 


11. Hours of labor in various employments, 41-1101 to 41-1137. 
12. Apprenticeship council and contracts, 41-1201 to 41-1206. 
13. Payment of wages and protection of discharged employees, 41-1301 to 


41-1324, 


14. Employment agencies, regulation, 41-1401 to 41-1416. 
15. Wage brokers, 41-1501 to 41-1510. 

16. Department of labor and industry, 41-1601 to 41-1609. 
17. Safety codes, 41-1701 to 41-1707. 

18. Labor union regulation, 41-1801 to 41-1805. 


Section 41-101. 
41-102. 
41-103. 
41-104. 
41-105. 
41-106. 
41-107. 
41-108. 
41-109. 
41-110. 
41-111. 
41-112, 
41-113. 


41-114. 
41-115. 
41-116. 
41-117. 


CHAPTER 1 
OBLIGATIONS OF EMPLOYERS 


Employment defined. 

When employer must indemnify employee. 

When not. 

Employer to indemnify for his own negligence. 

Railway corporation—vice-principals. 

Mines, mills and smelters—vice-principals. 

Contract of insurance not to relieve employer. 

Mining companies liable for negligence of certain employees. 

Contract of insurance no bar to recovery. 

Survival of action. 

Railway corporations liable for negligence of fellow servant. 

Survival of action. 

Medical examination as condition of employment—costs to be paid 
by employer. 

Employer defined. 

Employee defined. 

Penalty. 

Itemized statement of deductions from salary or wage—employer to 
furnish. 


41-101. (7756) Employment defined. The contract of employment is 
a contract by which one, who is called the employer, engages another, who 
is called the employee, to do something for the benefit of the employer, 
or of a third person. 


History: En. Sec. 2650, Civ. ©. 1895; Cross-References 
re-en. Sec. 5241, Rev. C. 1907; re-en. Sec. Advertisements for workmen to state 
7756, R. C. M. 1921. Cal. Civ. C. Sec. 1965. existence of labor trouble, sees. 94-3556, 
Field Civ. C. Sec. 1004. 94-35-256, 94-35-257. 


41-102 


Children, employment, secs. 10-201 to 
10-204, 10-208. 

Compelling employee to live at board- 
inghouse, penalty, secs. 94-3536, 94-3537. 

Contracts releasing liability for negli- 
gence void, secs. 13-803, 94-1614. 

Elections, unlawful act of employers, 
see. 94-1424, 

Foreman soliciting gifts, penalty, sec. 
94-1616. 

Labor disputes, injunctions not allowed, 
sec. 93-4203. 

Retiring rooms required for employees, 


see. 69-2501. 


LABOR 


Returned servicemen, employment rights, 
secs. 77-601 to 77-708. 

School children, employment, secs. 75- 
2902, 75-2903, 75-2906. 

Workmen’s compensation, 
to 92-1406. 


sees. 92-101 


Coliateral References 


Master and Servant@-1. 
56 C.J.S. Master and Servant § 2. 
35 Am. Jur. 450, Master and Servant, 


§§ 8 et seq. 


An em- 


41-102. (7757) When employer must indemnify employee. 
ployer must indemnify his employee, except as prescribed in the next sec- 
tion, for all that he necessarily expends or loses in direct consequence of 
the discharge of his duties as such, or of his obedience to the directions 
of the employer, even though unlawful, unless the employee, at the time of 


obeying such directions believed them to be unlawful. 


History: En. Sec. 2660, Civ. C. 1895; 
re-en. Sec. 5242, Rev. C. 1907; re-en. Sec. 
7757, R. C. M. 1921. Cal. Civ. C. Sec. 1969. 
Field Civ. C. Sec. 1005. 


Personal Injuries 


This section and the two following sec- 
tions are directly applicable to cases aris- 
ing between master and servant on ac- 
count of personal injuries sustained by the 
latter in the course of his employment. 
Hardesty v. Largey Lumber Co., 34 M 
151, 164, 86 P 29; John v. Northern Pa; 
cific Ry. Co., 42 M 18, 34, 111 P 632. 


References 


Cited or applied as section 2660, Civil 
Code, in Coulter v. Union Laundry Co., 34 
M 590, 605, 87 P 973; as section 5242, Re- 
vised Codes, in Michalsky v. Centennial 
Brewing Co., 48 M 1, 13, 134 P 307. 


41-103. 


Collateral References 


Master and Servant@=72, 721. 

56 C.J.S. Master and Servant § 117. 

35 Am. Jur. 541, Master and Servant, 
§ 114. 


Liability of master under apparent au- 
thority doctrine where servant engages 
assistant. 2 ALR 2d 406. 

Contributory negligence as defense to 
cause of action based on violation of stat- 
ute. 10 ALR 2d 853. 

Liability of operator of flight training 
school for injury or death of trainee as 
that of master to servant. 17 ALR 2d 557. 

Liability in damages for injury to win- 
dow washer. 17 ALR 2d 637. 

Liability of employer to domestic serv- 
ant for personal injury or death. 49 ALR 
AAW ESR Bhs 


(7758) When not. An employer is not bound to indemnify his 


employee for losses suffered by the latter in consequence of the ordinary 
risks of the business in which he is employed. 


History: En. Sec. 2661, Civ. C. 1895; 
re-en. Sec. 5243, Rev. C. 1907; re-en. 
Sec. 7758, R. C. M. 1921. Cal. Civ. C. Sec. 
1970. Based on Field Civ. C. Sec. 1006. 


Assumption of Risk 


A servant is conclusively presumed to 
have assumed the ordinary risks of the 
employment. This is a part of his con- 
tract of service. Beyond this he does not 
assume any risk, except by express agree- 
ment, or where the circumstances are such 
that he must be presumed to have done 
so from the fact that he continued in the 
employment, though the extraordinary 
danger was known to him, or was so ob- 


vious that he must be presumed to have 
had knowledge of it. Schroder v. Mon- 
tana Iron Works, 38 M 474, 478, 100 P 619. 

The servant assumes the ordinary risks 
of his employment, but such assumption 
of risk implies knowledge by the servant, 
or his having the means of knowledge, 
and his appreciation of the danger. Morelli 
v. Twohy Bros. Co., 54 M 366, 375, 170 P 
TOs 

By his act of entering into the service 
of his master the servant assumes all the 
usual and ordinary risks attendant upon 
his employment, not including risks aris- 
ing from the negligence of the master, 
and he assumes these also if he knows 


OBLIGATIONS OF EMPLOYERS 


of the defects from which they arise and 
appreciates the dangers which flow from 
them. Grant v. Nihill, 64 M 420, 437, 210 
P 914, 

An employee who, with knowledge of 
the defective machinery with which he 
is required to work, continues in the em- 
ployment upon assurance by the employer 
that the defect would be repaired, may 
do so for a reasonable length of time 
without assuming the added risk, unless 
the danger is so great that a reasonably 
prudent man would not have continued 
to work. Grant v. Nihill, 64 M 420, 437, 
210 P 914. 

Where an experienced miner was em- 
ployed to dig a well and was killed by a 
bucket used for hoisting the dirt falling 
upon him, its fall being caused by the 
hook attached to the bucket bail becom- 
ing detached in hoisting because improp- 
erly adjusted to the bail by him, the 
court’s holding that he assumed the risk 
from the use of the hook, which was so 
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simple in construction that it did not re- 
quire a mechanic to understand it or the 
exercise of science or skill to adjust it, 
was correct. Miller v. Granite County 
Power Co. et al., 66 M 368, 213 P 604. 


References 


Cited or applied as section 2661, Civil 
Code, in Hardesty v. Largey Lumber Co., 
34 M 151, 161, 86 P 29; Coulter v. Union 
Laundry Co., 34 M 590, 604, 87 P 973; as 
section 5243, Revised Codes, in Michalsky 
v. Centennial Brewing Co., 48 M 1, 13, 134 
P307, 


Collateral References 


Assumption of risk as defense to action 
by employee against employer for injury 
by dog. 66 ALR 2d 970. 

Servant’s assumption of risk of injury 
by farm machinery. 67 ALR 2d 1141. 

Servant’s assumption of risk of derma- 
titis. 74 ALR 2d 1036. 


An 


employer must in all cases indemnify his employee for losses caused by 


the former’s want of ordinary care. 


History: En. Sec. 2662, Civ. C. 1895; 
re-en. Sec. 5244, Rev. C. 1907; re-en. Sec. 
7759, R. C. M. 1921. Cal. Civ. C. Sec. 1971. 
Field Civ. C. Sec. 1007. 


Application to Personal Injury Cases 


This section is directly applicable to 
cases arising between master and servant 
on account of personal injuries sustained 
by the latter in the course of his employ- 
ment, and an instruction embodying it is 
properly submitted to the jury. Hardesty 
v. Largey Lumber Co., 34 M 151, 164, 86 
P 29; John v. Northern Pacific Ry. Co., 
42 M 18, 34, 111 P 632; Wallace v. Chi- 
cago, Milwaukee & Puget Sound Ry. Co., 
52 M 345, 352, 157 P 955. 


Defective Machinery 


In an action for personal injuries al- 
leged to have been sustained by plaintiff, 
a laundry employee, while working on a 
patently defective mangle, the evidence, 
in view of this section, did not pre- 
elude defendant from offering any de- 
fense, though he did not use ordinary care 
in furnishing ordinarily safe machinery. 
Coulter v. Union Laundry Co., 34 M 590, 
600, 87 P 973. See Leary v. Anaconda 
Copper Min. Co., 36 M 157, 165, 92 P 477; 
Osterholm v. Boston & Montana Con. C. 
& S. Min. Co., 40 M 508, 524, 107 P 499; 
Fotheringill v. Washoe Copper Co., 43 M 
485, 499, 117 P 86. 


Degree of Care 


Degrees of negligence are recognized in 
this state. John v. Northern Pac. Ry. Co., 
42 M 18, 29, 111 P 632. 

A master owes the same duty to his 
servant that a carrier owes to an unpaid 
passenger; that is, to exercise ordinary 
care for his safety. John v. Northern Pac. 
Hy. Co. 42 M1829) 11 POs. 


Res Ipsa Loquitur 


Where the doctrine of the maxim “res 
ipsa loquitur’ may be invoked to raise 
a presumption of want of care, it is want 
of ordinary care to which reference is 
made. John v. Northern Pac. Ry. Co., 42 
DELS 29 be 0a. 


References 

Cited or applied as section 5244, Re- 
vised Codes, in Cummings v. Reins Cop- 
per Co., 40 M 599, 617, 107 P 904. 


Collateral References 


Master and Servant@=85, ice 
56 CJ.S. Master and Servant §§ 171, 
173. 


Failure to furnish assistance to employee 
as affecting employer’s liability for injury 
or death of employee. 36 ALR 2d 8. 
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Every railway 


corporation, including electric railway corporations, doing business in this 
state, shall be liable for all damages sustained by an employee thereof, 
within this state, without contributing negligence on his part, when such 
damages are caused by the negligence of any train dispatcher, telegraph 
operator, superintendent, master mechanic, yardmaster, conductor, engi- 
neer, motorman, or of any other employee who has superintendence of any 


stationary or hand signal. 


History: En. Sec. 1, Ch. 83, L. 1903; 
re-en. Sec. 5245, Rev. C. 1907; re-en. Sec. 
7760, R. C. M. 1921. 


Constitutionality 


This statute constitutes a valid exercise 
of legislative power. Lewis v. Northern 
Pacific Ry. Co., 36 M 207, 212, 92 P 469, 

The general purpose of this act being to 
protect railroad employees in their par- 
ticularly hazardous employment, it cannot 
be held to violate the equal protection of 
the law clause of the United States Consti- 
tution, under the rule of statutory con- 
struction that, where the general purpose 
of a statute has been ascertained, general 
words may be restricted to a particular 
meaning, or those of a restricted meaning 
expanded so as to embrace the general pur- 
pose and effectuate it, by holding that the 
expression “railway corporation,” found in 
the above section, includes all persons, both 
individual and corporate, engaged in op- 
erating railways. Lewis v. Northern Pa- 
eific Ry. Co., 36 M 207, 212, 92 P 469. 


Allegations of Complaint 


Under either of the fellow servant acts, 
a complaint, in an action by a switchman 
against a railway company for personal 
injuries, alleging that “the defendant 
company so carelessly and negligently 
managed, operated, and ran” a train of 
ears as to seriously injure him, was in- 
sufficient, in the absence of an allegation 
that recovery was sought on account of 
the negligence of one for whose fault 
the statute imposes a liability on the 
master, to admit proof showing that 
plaintiff’s injuries were brought about by 
the careless and negligent acts of the 
engineer in charge of the train in ques- 
tion. Kelly v. Northern, Pacific Ry. Co., 
35 M 2438, 250, 88 P 1009. 

Where a servant relies for recovery of 
damages for personal injuries upon the 
provisions of either of the fellow servant 
acts, creating a lability on the part of 
the master where none existed before 
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their enactment, he must set forth in 
ordinary and concise language a state- 
ment of facts showing his right to recover 
under such special statute. Kelly v. 
Northern Pacific Ry. Co., 35 M 2438, 255, 
88 P 1009; Miley v. Northern Pacifie Ry. 
Co., 41 M 51, 54, 108 P 5; Thurman v. 
Pittsburg & Montana Copper Co., 41 M 
141, 150, 108 P 588. See Beeler v. Butte 
& London C. D. Co., 41 M 465, 472, 110 
P 528; Kinsel v. North Butte Min. Co., 
44 M 445, 466, 120 P 797; Melzner v. 
Raven Copper Co., 47 M 351, 357, 132 P 
552; Kirk v. Smith, 48 M 489, 492, 138 P 
1088. 


References 


Cited or applied as Laws of 1903, p. 
156, in Cunningham v. Northwestern Im- 
provement Co., 44 M 180, 216, 119 P 554; 
Jones et al. v. Great Northern Ry. Co., 
68 M 231, 217 P 673. 


Collateral References 


Master and Servant€ 180-184. 

56 C.J.S. Master and Servant §§ 346, 
350. 

35 Am. Jur. 715, Master and Servant, 
§§ 293 et seq.; 38 Am. Jur. 848, Negli- 
gence, §§ 174 et seq. 


Contributory negligence or assumption 
of risk in disobeying rules or directions 
of master under counter direction by su- 
perior. 23 ALR 315. 

Right to recover for death of, or injury 
to, servant due to. his conscious exposure 
in attempt to save property. 61 ALR 579. 

Assumption of risk of overstrain con- 
sequent upon failure of other employee 
to lift his share. 74 ALR 157. 

Statute denying to employer defense 
of assumption of risk as affecting simple 
tool rule. 91 ALR 786. 

Assumption of risk and contributory 
negligence in connection with injury 
arising from improper manner of loading 
or fastening load on freight car. 106 ALR 
1140. 


(7761) Mines, mills and smelters—vice-principals. Every com- 


pany, corporation, or individual, operating any mine, smelter, or mill for 
the refining of ores, shall be liable for all damages sustained by an employee 
thereof within this state, without contributing negligence on his part, when 


OBLIGATIONS OF EMPLOYERS 41-108 
such damage is caused by the negligence of any superintendent, foreman, 
shift-boss, hoisting or other engineer, or craneman. 


History: En. Sec. 2, Ch. 83, L. 1903; 
re-en. Sec. 5246, Rev. C. 1907; re-en. Sec. 
TIGL) “Re CoM 1921: 


41-107. (7762) Contract of insurance not to relieve employer. No con- 
tract of insurance, relief, benefit, or indemnity in case of injury or death, 
nor any other contract entered into, either before or after the injury, be- 
tween the person injured and any of the employers named in this act, shall 
constitute any bar or defense to any cause of action brought under the 
provisions of this act. 


History: En. Sec. 3, Ch. 83, L. 1903; 
re-en. Sec. 5247, Rev. C. 1907; re-en. Sec. 
7762, R. C. M. 1921. 


Collateral References 


Master and Servant¢ 100. 
56 C.J.S. Master and Servant § 197. 


41-108. (7763) Mining companies liable for negligence of certain em- 
ployees. Every company, corporation, or individual, operating any mine, 
smelter, or mill for the refining of ores, shall be lable for any damages 
sustained by any employees thereof within this state, without contributing 
negligence on his part, when such damage is caused by the negligence of 
any superintendent, foreman, shift-boss, hoisting or other engineer, or 


craneman. 


History: En. Sec. 1, Ch. 23, L. 1905; 
re-en. Sec. 5248, Rev. C. 1907; re-en. Sec. 
7763, R. C. M. 1921. 


Contributory Negligence 


The phrase, “without contributing neg- 
ligence on his part,” as used in this sec- 
tion, is a mere proviso or qualifying 
clause, inserted to forestall any possible 
interpretation of the statute as also abol- 
ishing the defense of contributory negli- 
gence. Melzner v. Raven Copper Co., 47 
M 351, 358, 132 P 552. 


Jury Verdict Defective 


Where the verdict in an action for 
wrongful death brought jointly against a 
mine operator and a hoisting engineer un- 
der this section, by which the former is 
made responsible for injuries to his em- 
ployees under the maxim respondeat supe- 
rior, was silent as to the engineer, the 
failure of the jury to find as to him was 
not a finding of nonnegligence on his 
part, but should be regarded as no find- 
ing as to him. Melzner v. Raven Copper 
Co., 47 M 351, 357, 132 P 552. 


Nature of Action 


An action under this section is not a 
“purely statutory action.” Melzner v. 
Raven Copper Co., 47 M 351, 357, 132 P 
552. 


Pleading 
Where a servant relies for recovery for 
personal injuries on a_ special statute 


creating a liability on the part of the 
master where none existed before, he 
must set forth, in ordinary and concise 
language, a statement of facts showing 
his right to recover under that statute. 
Thurman v. Pittsburg & Montana Copper 
Co., 41 M 141, 150, 108 P 588. 

A complaint which charged defendant 
company and its foreman with primary 
negligence in failing to use ordinary care 
to furnish plaintiff a safe place to work, 
and did not allege any specific acts of 
negligence on the part of the foreman 
imputable to the master, failed to state 
a cause of action within this section. 
Thurman v. Pittsburg & Montana Copper 
Co., 41 M 141, 150, 108 P 588. 

In an action to recover damages for 
personal injuries, brought under this sec- 
tion, plaintiff made out a prima-facie case 
upon which to go to the jury, upon the 
question whether a timber which, in fall- 
ing, produced the injury, was caused to 
fall by a shift-boss of defendant company, 
and whether such person occupied the po- 
sition of shift-boss. Johnson v. Butte & 
Superior Copper Co., 41 M 158, 167, 108 
P 1057. 

Where the negligence of a fellow serv- 
ant is relied upon, the injured servant 
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must declare upon the statute, and cannot 
recover in a common-law action. Kinsel 
v. North Butte Mining Co., 44 M 445, 
466, 120 P 797. 

The plaintiff, in an action under this 
section, need not allege in his complaint 
that the injury sustained was caused 
“without contributing negligence on his 
part,” such negligence being matter of 
defense to be asserted and shown by de- 
fendant employer unless made apparent 
by plaintiff’s own pleading or proof. Melz- 
ner v. Raven Copper Co., 47 M 351, 357, 
132 P 552. 


Purpose 


The purpose and effect of this section 
declared in Thurman v. Pittsburg & Mon- 
tana Copper Co., 41 M 141, 150, 108 P 
588; Beeler v. Butte & London C. D. Co., 
41 M 465, 472, 110 P 528; Melzner v. 
Raven Copper Co., 47 M 351, 357, 132 P 
552. 


“Shift-Boss’”’ 


The term “shift-boss,’ as used in this 
section, means a master workman who 
directs the operations of a set of men 
who work in turn with other sets. John- 
son v. Butte & Superior Copper Co., 41 
Melss> 1705108 P1057. 
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The fact that the negligent act of a 
shift-boss, which caused the injury, was 
not connected with the work of directing 
the men under him, but was committed 
while doing the work of one of his sub- 
ordinates, does not relieve the operator 
from liability; so long as the act is done 
in the due course of his employment, the 
master is responsible, whether done in 
the discharge of delegable or nondele- 
gable duties. Johnson v. Butte & Superior 
Copper Co., 41 M 158, 171, 108 P 1057. 


Statute of Limitations 


An action brought under this section 
and the two following sections, to recover 
damages for injuries to a mine employee, 
does not fall within the category of those 
founded “upon a liability created by stat- 
ute,’ mentioned in the statute of limita- 
tions as being barred unless brought with- 
in two years. Beeler v. Butte & London 
C. D. Co., 41 M 465, 472, 110 P 528. 


Sufficiency of Evidence 


Evidence, circumstantial in character, 
was sufficient under the provisions of this 
and the next two succeeding sections in 
Beeler v. Butte & London C. D. Co., 41 M 
465, 473, 110 P 528. 


No contract 


of insurance, relief, benefit, or indemnity in case of injury or death, nor any 
other contract entered into before the injury, between the person injured 
and any of the employers named in this act shall constitute any bar or 


defense to any cause of action brought under the provisions of this act. 


History: En. Sec. 2, Ch. 23, L. 1905; 
re-en. Sec. 5249, Rev. C. 1907; re-en. Sec. 
7764, R. C. M. 1921, 
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References 


Cited or applied as section 5249, Revised 
Codes, in Da Rin v. Casualty Company of 
America, 41 M 175, 186, 108 P 649; Bee- 
ler v. Butte & London C. D. Co., 41 M 465, 
472, 110 P 528. 


(7765) Survival of action. In case of the death of any such 


employees in consequence of any injury or damages so sustained, the right 
of action shall survive and may be prosecuted and maintained by their heirs 


or personal representatives. 


History: En. Sec. 3, Ch. 23, L. 1905; 
re-en. Sec. 5250, Rev. C. 1907; re-en. Sec. 
7765, R. C. M. 1921. 


Survival 


Under the express provision of this 
section, the right of action to recover 
damages for injuries to a mine employee, 
alleged to have been caused by the negli- 
gence of a fellow servant, survives to, and 
may be prosecuted and maintained by, 
the heirs or personal representatives of 
the deceased. Beeler v. Butte & London 
C. D. Co., 41 M 465, (2,102 528; 


Collateral References 


Death€10. 
25 C.J.S. Death § 16. 
16 Am. Jur. 35, Death, §§ 44 et seq. 


Effect of death of a beneficiary upon 
right of action under death statute. 13 
ALR 225. 

“Sentimental” losses, including mental 
anguish, loss of society, and loss of mari- 
tal, filial, or parental care and guidance, 
as elements of damages in action for 
wrongful death. 74 ALR 11. 
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Amendment of pleadings in death action Nature of difference between lex loci 
after limitation has run by change in and lex fori which will sustain or defeat 
capacity in which suit is prosecuted. 74 jurisdiction of a cause of action for death 
ALR 1269. arising under the law of another state or 

country. 77 ALB 1311. 


41-111. (7766) Railway corporations liable for negligence of fellow 
servant. Every person or corporation operating a railway or railroad in 
this state shall be liable for all damages sustained by any employee of such 
person or corporation in consequence of the neglect of any other employee 
or employees thereof, or by the mismanagement of any other employee or 
employees thereof, and in consequence of the willful wrongs, whether of 
commission or omission, of any other employee or employees thereof, when 
such neglect, mismanagement, or wrongs are in any manner connected 
with the use and operation of any railway or railroad on or about which 
they shall be employed, and no contract which restricts such lability shall 
be legal or binding. | 


History: En. Sec. 1, Ch. 1, L. 1905; was nevertheless expected to occupy the 
re-en. Sec. 5251, Rev. C. 1907; re-en. Sec. caboose of his train at night, was, when 
7766, R. C. M.. 1921, injured in a collision while asleep in the 
caboose standing on a sidetrack, in the 
discharge of his duties, he did not occupy 

Railroads, employers’ liability act, sees. the position of a mere licensee, even 
72-648 to 72-651. though his pay had, for the time being, 
; ; ceased, and would not begin again until 

Action Survives he was called on duty. Moyse v. Northern 

Under this section and sections 41-112 Pacific Ry. Co., 41 M 272, 282, 108 P 1062. 
and former 93-2824 the right of action ac- See Hollenback v. Stone & Webster Eng. 
cruing to an injured employee survived in Corp., 46° M559)" 573, 129 P 1058s" Pryor 
case of his death, and could be prosecuted v. Bishop, 234 Fed 9, 14. 
to judgment by his representative, wheth- While this section has to do exclusively 
er such employee had commenced action with those persons who sustain toward 
in his lifetime or not. Dillon v. Great each other the relation of master and 
Northern Ry. Co., 38 M 485, 496,100 P 960; servant, it does not undertake to define 
Melzner v. Northern Pacific Ry. Co., 46 who those persons are, but merely im- 


Cross-Reference 


M 277, 286, 127 P 1002. poses certain rights and labilities upon 
them, leaving it to the courts to determine 
Beneficiaries in Death Cases when persons have assumed the relation. 


If a person is injured while employed Moyse v. Northern Pacific Ry. Co., 41 M 
by a railroad company engaged in inter- 272, 283, 108 P 1062. 
state commerce, and subsequently dies of ; 
his injuries, a right of action survives to Fellow Servant Doctrine Abolished 
his personal representative, for the bene- This section abolishes the fellow servant 
fit of certain named beneficiaries, and the rule. Moyse v. Northern Pacific Ry. Co., 
proper party plaintiff is the personal rep- 41 M 272, 282, 108 P 1062. 
resentative of the decedent; the right of This section enlarges the common-law 
recovery, however, is determinable by liability of persons or corporations operat- 
the provisions of the Federal Employers’ jing railroads. Cunningham v. Northwest- 


Liability Act, which impliedly supersedes ern Impr. Co., 44 M 180, 216, 119 P 554. 
all state statutes on the subject. Melzner 


v. Northern Pacifie Ry. Co., 46 M ati, 288, References 


ae es Cited or applied as Session Laws of 

Employee Defined 1905, p. 1, in Kelly v. Northern Pacific 
Ry. Co., 35 M 243, 250, 88 P 1009; as sec- 
tion 5251, Revised Codes, in Thurman v. 
Pittsburg & Montana Copper Co., 41 M 
141, 150, 108 P 588. 


In an action brought under this sec- 
tion by a freight conductor against his 
employer, where it appeared that plaintiff, 
who, during the entire time when away 
from his home terminal, was subject to 
be called on duty and required to be with- Collateral References 
in eall, and who, though not required to 35 Am. Jur. 814, Master and Servant, 
do so under his contract of employment, §§ 392-394. 


i! 


AloVt2 LABOR 


Contributory negligence as a defense to Who is an employee in interstate com- 
a cause of action based upon violation of merce within Federal Employers’ Liability 
statute imposing duty on railroad. 10 ALR Act as amended in 1939. 10 ALR 2d 1279. 
2d 853. 


41-112. (7767) Survival of action. In case of the death of any such 
employee in consequence of any injury or damage so sustained, the right 
of action shall survive and may be prosecuted and maintained by his heirs 


or personal representatives. 


History: En. Sec. 2, Ch. 1, L. 1905; 
re-en. Sec. 5252, Rev. C. 1907; re-en. Sec. 
7/67, RB. C. M. 1921. 


Instantaneous Death 


The provisions of this section and of 
the next preceding section constitute a 
survival statute, and do not create a new 
eause of action in favor of the heirs for 
damages sustained by them by reason of 
the death of the deceased. Dillon v. Great 
Northern Ry. Co., 38 M 485, 494, 100 P 
960. 

Where, in an action brought by the 
heirs of a railroad employee, under the 
provisions of this section and the next pre- 
ceding one, to recover damages for the 


alleged killing of deceased, the agreed 
statement of facts showed that his death 
in a collision was instantaneous, there 
could not be any survival of an action in 
the heirs, since the wrong and the death 
of decedent, having been coincident in 
point of time, no cause of action ever ac- 
erued in his favor, and therefore none 
could survive in the heirs. Dillon v. Great 
Northern Ry. Co., 38 M 485, 494, 100 P 
960. 


References 


Cited or applied as section 5252, Re- 
vised Codes, in Melzner v. Northern Pa- 
cific Ry. Co., 46 M 277, 286, 127 P 1002. 


41-113. Medical examination as condition of employment—costs to be 


paid by employer. 


It shall be unlawful for any employer to require any 


employee or applicant for employment to pay the cost of a medical exam- 
ination or the cost of furnishing any records of such examination as a 


condition of employment. 
History: En. Sec. 1, Ch. 47, L. 1953. 


Collateral References 
Master’s liability for failure to inform 


servant of disease or physical condition 
disclosed by medical examination. 69 ALR 
2d 1213. 


41-114. Employer defined. The term “employer” as used in this act 


shall mean and include an individual, a partnership, an association, a cor- 
poration, a legal representative, trustee, receiver, trustee in bankruptcy, 
and any common earrier by rail, motor, water, air or express company 
doing business in or operating within the state. 

History: En. Sec. 2, Ch. 47, L. 1953. 


41-115. Employee defined. The term “employee” as used in this act 
Shall mean and include any person who may be permitted, required or 
directed by any employer, as defined in section 41-114 in consideration 
of direct or indirect gain or profit to engage in any employment. 

History: En. Sec. 3, Ch. 47, L. 1953. 


41-116. Penalty. Any employer violating the provisions of this act 
shall be guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine in any sum not exceeding one hundred dollars ($100.00) 
for each such offense. 

History: En. Sec. 4, Ch. 47, L. 1953. 
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41-117. Itemized statement of deductions from salary or wage—em- 
ployer to furnish. All employers in this state when making payment to 
employees for salaries or wages shall, upon making such payment, give to 
the employee an itemized statement setting forth moneys deducted be- 
cause of state and federal income taxes, social security or any other 
deductions together with the amount of each deduction. 


Where no deduction is made in such payment of wages or salaries 
the employer shall give to the employee a statement that the payment does 
not include any such deductions. 

History: En. Sec. 1, Ch. 159, L. 1957. 


CHAPTER 2 
OBLIGATIONS OF EMPLOYEES 


Section 41-201. Duties of gratuitous employee. 
41-202. Same—by special request. 
41-203. Same—under written power of attorney. 
41-204. Duties of employee for reward. 
41-205. Duties of employee for his own benefit. 
41-206. Contracts for service limited to two years. 
41-207. Employee must obey employer. 
41-208. Employee to conform to usage. 
41-209. Degree of skill required. 
41-210. Must use what skill he has. 
41-211. What belongs to employer. 
41-212, Duty to account. 
41-213. Employee not bound to deliver without demand. 
41-214. Preference to be given to employer’s business. 
41-215. Responsibility of employee for substitute. 
41-216. Responsibility for negligence. 
41-217. Surviving employee. 
41-218. Confidential employment, 


41-201. (7768) Duties of gratuitous employee. One who, without con- 
sideration, undertakes to do a service for another is not bound to perform 
the same, but if he actually enters upon its performance, he must use at 
least slight care and diligence therein. 


History: En. Sec. 2670, Civ. C. 1895; References 
re-en. Sec. 5253, Rev. C. 1907; re-en. Sec. Giede ori avniied ne 525 
a pplied as section 3, Re- 
7768, R. C. M. 1921. Cal. Civ. C. Sec. 1975. vised Codes, in Neary v. Northern Pacific 
Field Civ. C. Sec. 1008. Ry. Co., 41 M 480, 491, 110 P 226; John 
. v. Northern Pacific Ry. Co., 42 M 18, 29 
Degrees of nee eence 111 P 639. 9 oY, 
Under the law of this state a difference 
‘in degree of negligence is recognized. Lis- Collateral References 
ton v. Reynolds, 69 M 480, 497, 223 P 507. Master and Servant¢=50. 


56 C.J.S. Master and Servant § 63. 


41-202. (7769) Same—by special request. One who, by his own special 
request, induces another to entrust him with the performance of a service, 
must perform the same fully. In other cases, one who undertakes a gratui- 
tous service may relinquish it at any time. 


History: En. Sec. 2671, Civ. C. 1895; 7769, R. C. M. 1921. Cal. Civ. C. Sec. 1976. 
re-en. Sec. 5254, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1009. 
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41-203. (7770) Same—under written power of attorney. A gratuitous 
employee, who accepts a written power of attorney, must act under it so 
long as it remains in force, or until he gives notice to his employer that he 
will not do so. 


History: En. Sec. 2672, Civ. C. 1895; Collateral References 
re-en. Sec. 5255, Rev. C. 1907; re-en. Sec. Principal and Agent@48. 
Hbtled ey ine C. M. O21 Cal. Civ. C. Sec. 1977. 9 Ges Ageney § 91. 


Field Civ. C. Sec. 1010. 


41-204. (7771) Duties of employee for reward. One who, for a good 
consideration, agrees to serve another, must perform the service, and must 
use ordinary care and diligence therein, so long as he is thus employed. 


History: En. Sec. 2673, Civ. C. 1895; 56 C.J.S. Master and Servant §§ 63, 69. 
re-en. Sec. 5256, Rev. C. 1907; re-en. Sec. 35 Am. Jur. 514, Master and Servant, 
7771, R. C. M. 1921. Cal. Civ. C. Sec. 1978.  §§ 82 et seq. 


Field Civ. C. Sec. 1011. : : : ; 
Employer’s right of action against third 


Collateral References person tortiously killing or injuring em- 
Master and Servant€=50, 53. ployee. 57 ALR 2d 802. 


41-205. (7772) Duties of employee for his own benefit. One who is 
employed at his own request to do that which is more for his own ad- 
vantage than for that of his employer, must use great care and diligence 
therein to protect the interest of the latter. 


History: En. Sec. 2674, Civ. C. 1895; 7772, R. C. M. 1921. Cal. Civ. C. Sec. 1979. 
re-en. Sec. 5257, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1012. 


41-206. (7773) Contracts for service limited to two years. A contract 
to render personal service, other than a contract of apprenticeship, as pro- 
vided in the chapter on apprentices, cannot be enforced against the em- 
ployee beyond the term of two years from the commencement of service 
under it; but if the employee voluntarily continues his service under it 
beyond that time, the contract may be referred to as affording a presump- 
tive measure of the compensation. 


History: En. Sec. 2675, Civ. C. 1895; Collateral References 
re-en. Sec. 5258, Rev. C. 1907; re-en. Sec. Master and Servant€=8, 70(4). 
7773, R. C. M. 1921. Cal. Civ. C. Sec. 1980. 56 O.J.S. Master and Servant §§ 8, 118. 


Field Civ. C. Sec. 1013. 


41-207. (7774) Employee must obey employer. An employee must sub- 
stantially comply with all the directions of his employer concerning the 
service on which he is engaged, except where such obedience is impossible 
or unlawful, or would impose new and unreasonable burdens upon the 
employee. 

History: En. Sec. 2676, Civ. C. 1895; ‘56 C.J.S. Master and Servant § 75. 
re-en. Sec. 5259, Rev. C. 1907; re-en. Sec. 35 Am. Jur. 514, Master and Servant, 


7774, R. C. M. 1921. Cal. Civ. C. Sec. 1981. § 83. 


Based on Field Civ. C. Sec. 1014. : 
Disobedience of order reducing employee 


Collateral References in rank or authority or changing his 
Master and ServantG=54. duties, as ground for discharge. 4 ALR 
2d 276. 


41-208. (7775) Employee to conform to usage. An employee must per- 
form his service in conformity to the usage of the place of performance, 
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OBLIGATIONS OF EMPLOYEES 


41-211 


unless otherwise directed by his employer, or unless it is impracticable, or 
manifestly injurious to his employer to do so. 


History: En. Sec. 2677, Civ. C. 1895; 
re-en. Sec. 5260, Rev. C. 1907; re-en. Sec. 
7775, R. C. M. 1921. Cal. Civ. C. Sec. 1982. 
Field Civ. C. Sec. 1015. 


Contractual Obligations 


A vital part of every contract of em- 
ployment is the law of the state requiring 
one employed to perform services under 
contract, to perform those services in ac- 
cordance with the usage in the community 
in which they are to be performed, to 
perform them with a reasonable degree 


41-209. (7776) Degree of skill 


of skill and with an ordinary degree of 
diligence and faithfulness. Schwab v. 
Peterson, 80 M 214, 227, 260 P 711. 

A contract of employment carries with 
it the obligation to do the work in a rea- 
sonably skillful manner. Garden City 
Floral Co: v. Hunt, 126 M 537, 255 P 2d 
302, 354. 


Collateral References 


Master and Servant€=53. 
56 C.J.S. Master and Servant § 69. 


required. An employee is bound to 


exercise a reasonable degree of skill, unless his employer has notice, before 


employing him, of his want of skill. 


History: En. Sec. 2678, Civ. C. 1895; 
re-en. Sec. 5261, Rev. C. 1907; re-en. Sec. 
7776, R. C. M. 1921. Cal. Civ. C. Sec. 1983. 
Field Civ. C. Sec. 1016. - 


Contractual Obligations 


A vital part.of every contract of em- 
ployment is the law of the state requiring 
one employed to perform services under 
contract, to perform those services in ac- 
cordance with the usage in the community 
in which they are to be performed, to per- 
form them with a reasonable degree of 
skill and with an ordinary degree of dili- 
gence and faithfulness. Schwab v. Pe- 
terson, 80 M 214, 227, 260 P 711. 


A contract of employment carries with 
it the obligation to do the work in a rea- 
sonably skillful manner. Garden City 
Floral Co. v. Hunt, 126 M 537, 255 P-2d 
352, 354. 

Accompanying every contract is a com- 
mon-law duty to perform with care, skill, 
reasonable expediency, and faithfulness, 
and a negligent failure to observe any of 
these conditions is a tort, as well as a 
breach of contract. Garden City Floral Co. 
v. Hunt, 126 M 537, 255 P 2d 352, 354. 


Collateral References 


35 Am. Jur. 530, Master and Servant, 
§§ 101-103. 


41-210. (7777) Must use what skill he has. An employee is always 
bound to use such skill as he possesses, so far as the same is required, for 


the service specified. 


History: En. Sec. 2679, Civ. C. 1895; 
re-en. Sec. 5262, Rev. C. 1907; re-en. Sec. 


7777, R. C. M. 1921. Cal. Civ. C. Sec. 1984. 
Based on Field Civ. C. Sec. 1017. 


41-211. (7778) What belongs to employer. Everything which an em- 


ployee acquires by virtue of his employment, except the compensation, if 
any, which is due to him from his employer, belongs to the latter, whether 
acquired lawfully or unlawfully, or during or after the expiration of the 


term of his employment. 


History: En. Sec. 2680, Civ. C. 1895; 
re-en. Sec. 5263, Rev. C. 1907; re-en. Sec. 
7778, R. C. M. 1921. Cal. Civ. C. Sec. 1985. 
Field Civ. C. Sec. 1018. 


Commissions Earned 


Where the bank’s president performed 
services in negotiating a loan in the 
course of his employment, the bank was 
entitled to receive the commission earned 
in negotiating the loan. Sullivan v. Moun- 
tain, 117 M 224, 227, 160 P 2d 477. 
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Collateral References 


Master and Servant@61. 

56 C.J.S. Master and Servant § 71. 

30 Am. Jur. 516, Master and Servant, 
§§ 87 et seq. 


Application and effect of “shop right 
rule” or license giving employer limited 
rights in employees’ inventions and dis- 
coveries. 61 ALR 2d 356. 


41-212 LABOR 


41-212. (7779) Duty to account. An employee must, on demand, ren- 
der to his employer just accounts of all his transactions in the course of his 
service, as often as may be reasonable, and must, without demand, give 
prompt notice to his employer of everything which he receives for his 
account. 


History: En. Sec. 2681, Civ. C. 1895; Salesman’s power to pledge employer’s 
re-en. Sec. 5264, Rev. C. 1907; re-en. Sec. personal property. 49 ALR 2d 1271. 


7779, R. C. M. 1921. Cal. Civ. C. Sec. 1986. Scope of employee’s authority, where 
Field Civ. C. Sec. 1019. seller turns over goods at buyer’s premises, 
as affecting responsibility for loss from 

Collateral References theft or the like. 50 ALR 2d 330. 
Master and Servant@=50, 52. Right of employee who has wrongfully 
56 C.J.S. Master and Servant § 67. appropriated trade secrets, in accounting 


for profits, to set off losses. 67 ALR 2d 825. 


41-213. (7780) Employee not bound to deliver without demand. An 
employee who receives anything on account of his employer, in any capacity 
other than that of a mere servant, is not bound to deliver it to him until 
demanded, and is not at liberty to send it to him from a distance, without 
demand, in any mode involving greater risk than its retention by the em- 
ployee himself. 


History: En. Sec. 2682, Civ. C. 1895; Collateral References 
re-en. Sec. 5265, Rev. C. 1907; re-en. Sec. M t6>61 
7780, Be O) M1921 \Galli Civ. G. Secs 198740 deep meee eel ee 71. 


Field Civ. C. Sec. 1020. 


41-214. (7781) Preference to be given to employer’s business. An em- 
ployee who has any business to transact on his own account, similar to that 
entrusted to him by his employer, must always give the latter the prefer- 
ence. 


History: En. Sec. 2683, Civ. C. 1895; 7781, R. C. M. 1921. Cal. Civ. C. Sec. 1988. 
re-en. Sec. 5266, Rev. C. 1907; re-en. Sec. Based on Field Civ. C. Sec. 1021. 


41-215. (7782) Responsibility of employee for substitute. An employee 
who is expressly authorized to employ a substitute is liable to his principal 
only for want of ordinary care in his selection. The substitute is directly 
responsible to the principal. 


History: En. Sec. 2684, Civ. C. 1895; Collateral References 


re-en. Sec. 5267, Rev. C. 1907; re-en. Sec. 35 5A 3 
7782, R. C. M. 1921. Cal. Civ. C. Sec. 1989. ¢ 103 Na ail semen 
Field Civ. C. Sec. 1022. 


41-216. (7783) Responsibility for negligence. An employee who is 
guilty of a culpable degree of negligence is liable to his employer for the 
damage thereby caused to the latter; and the employer is liable to him, if 
the service is not gratuitous, for the value of such services only as are 
properly rendered. 


SEPA, En. Sec. 2685, Civ. C. 1895; Collateral References 
re-en. Sec. 5268, Rev. C. 1907; re-en. Sec. Master and ServantG=66. 73 
cape be o 1921. Cal. Civ. C. Sec. 1990. 56 C.J.S. Master and Servant §§ 79, 102. 
e iv, ©. Sec. 1023. 35 Am. Jur. 530, Master and Servant, 
§§ 101-103. 
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TERMINATION OF EMPLOYMENT 41-303 


41-217. (7784) Surviving employee. Where service is to be rendered 
by two or more persons jointly, and one of them dies, the survivor must 
act alone, if the service to be rendered is such as he can rightly perform 
without the aid of the deceased person, but not otherwise. 


History: En. Sec. 2686, Civ. C. 1895; Collateral References 
re-en. Sec. 5269, Rev. C. 1907; re-en. Sec. Master and Servant@=59. 
7784, R. C. M. 1921. Cal. Civ. C. Sec. 1991. 56 C.J.S. Master and Servant § 62. 
Field Civ. C. Sec. 1024. 


41-218. (7785) Confidential employment. The obligations peculiar to 
confidential employments are defined in the chapter on trusts. 


History: En. Sec. 2687, Civ. C. 1895; Collateral References 
re-en. Sec. 5270, Rev. C. 1907; re-en. Sec. Trusts@2179. 
7785, R. C. M. 1921. Cal. Civ. C. Sec. 1992. 89 OJ.S. Trusts § 58. 


Field Civ. C. Sec. 1025. 


CHAPTER 3 


TERMINATION OF EMPLOYMENT 


Section 41-301. Termination by death, etc., of employer. 
41-302. Employment—how terminated. 
41-303. Continuance of service in certain cases. 
41-304. Termination at will. 
41-305. Termination by employer for fault. 
41-306. Termination by employee for fault. 
41-307. Compensation of employee dismissed for cause. 
41-308. Compensation of employee leaving for cause. 


41-301. (7786) Termination by death, etc., of employer. Every em- 
ployment in which the power of the employee is not coupled with an in- 
terest in its subject is terminated by notice to him of: 

1. The death of the employer; or, 

2. His legal incapacity to contract. 


History: En. Sec. 2700, Civ. C. 1895; Collateral References 
re-en. Sec. 5271, Rev. C. 1907; re-en. Sec. Master and Servant¢=8. 
7786, R. C. M. 1921. Cale Civ. C. Sec. 1996. 56 (CALS. Master and Servant § 8. 
Field Civ. C. Sec. 1026. 35 Am. Jur. 465, Master and Servant, 
§ 29. 


41-302. (7787) Employment—how terminated. Every employment is 
terminated: 

1. By the expiration of its appointed term; 

2. By the extinction of its subject; 

3. By the death of the employee; or, 

4. By his legal incapacity to act as such. 


History: En. Sec. 2701, Civ. C. 1895; Collateral References 
re-en, Sec. 5272, Rev. C. 1907; re-en. Sec. 35 Am. Jur. 456, Master and Servant, 
7787, R. C. M. 1921. Cal. Civ. C. Sec. 1997. §§ 19 et seq. 
Field Civ. C. Sec. 1027. 


41-303. (7788) Continuance of service in certain cases. An employee, 
unless the term of his service has expired, or unless he has a right to dis- 
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41-304 LABOR 

eontinue it at any time without notice, must continue his service after 
notice of the death or incapacity of his employer, so far as is necessary to 
protect from serious injury the interests of the employer’s successor in in- 
terest, until a reasonable time after notice of the facts has been com- 
municated to such successor. The successor must compensate the employee 
for such service according to the terms of the contract of employment. 


History: En. Sec. 2702, Civ. C. 1895; 7788, R. C. M. 1921. Cal. Civ. C. Sec. 1998. 
re-en. Sec. 5273, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1028. 


41-304. (7789) Termination at will. An employment having no speci- 
fied term may be terminated at the will of either party, on notice to the 
other, except where otherwise provided by sections 41-101 to 41-407 and 
2-109 to 2-112 and 2-401 to 2-405. 


History: En. Sec. 2703, Civ. C. 1895; 
re-en. Sec. 5274, Rev. C. 1907; re-en. Sec. 
7789, R. C. M. 1921. Cal. Civ. C. Sec. 1999. 


Collateral References 


Liability for procuring breach of con- 
tract. 26 ALR 2d 1227. 


Field Civ. C. Sec. 1029. Discharge from private employment on 


ground of political views or conduct. 51 


References ALR 2d TAOs 


Wirta v. North Butte Mining Co. et 
al., 64.M 279, 290, 210 P 332. 


41-305. (7790) Termination by employer for fault. An employment, 
even for a specified term may be terminated at any time by the employer 
in ease of any willful breach of duty by the employee in the course of his 
employment, or in case of his habitual neglect of his duty or continued 
incapacity to perform it. 

History: En. Sec. 2704, Civ. C. 1895; 
re-en. Sec. 5275, Rev. C. 1907; re-en. Sec. 


7790, R. C. M. 1921. Cal. Civ. C. Sec. 2000. 
Field Civ. C. Sec. 1030. 


Disobedience of order reducing em- 
ployee in rank or authority or changing 
his duties, as ground for discharge. 4 ALR 
2d. 276. 

Right of employer to terminate contract 
because of employee’s illness or physical 
incapacity. 21 ALR 2d 1247. 


Collateral References 


35 Am. Jur. 469, Master and Servant, 
§§ 384 et seq. 


41-306. (7791) Termination by employee for fault. An employment, 
even for a specified term, may be terminated by the employee at any time in 
case of any willful or permanent breach of the obligations of his employer 
to him as an employee. 

History: En. Sec. 2705, Civ. C. 1895; 
re-en. Sec. 5276, Rev. C. 1907; re-en. Sec. 


7791, R. C. M. 1921. Cal. Civ. GC. Sec. 2001. 
Based on Field Civ. C. Sec. 1031. 


Collateral References 


Disobedience of order reducing employee 
in rank or authority or changing his 
duties, as ground for discharge. 4 ALR 
References 2d 276. 


Wirta v. North Butte Mining Co. et al., 
64 M 279, 290, 210 P 332. 


41-307. (7792) Compensation of employee dismissed for cause. An em- 
ployee, dismissed by his employer for good cause, is not entitled to any 
compensation for services rendered since the last day upon which a pay- 
ment became due to him under the contract. 

History: En. Sec. 2706, Civ. C. 1895; 7792, R. GC. M. 1921. Cal. Civ. C. Sec. 2002. 
re-en. Sec. 5277, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1032. 
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MASTER AND SERVANT 41-402 


Collateral References 


Master and Servant€=74. 

56 C.J.S. Master and Servant § 119. 

35 Am. Jur. 510, Master and Servant, 
aoe 


Construction and effect of severance pay 
provisions of employment contract. 40 ALR 
2d 1044. 


41-308. (7793) Compensation of employee leaving for cause. An em- 
ployee who quits the service of his employer for good cause is entitled to 
such proportion of the compensation which would become due in ease of 
full performance as the services which he has already rendered bear to the 


services which he was to render as full performance. 


History: En. Sec. 2707, Civ. C. 1895; 
re-en. Sec. 5278, Rev. C. 1907; re-en. Sec. 
7793, R. C. M. 1921. Cal. Civ. C. Sec. 2003. 
Field Civ. C. Sec. 1033. 


Collateral References 


Master and Servant€73(7), 75. 
56 C.J.S. Master and Servant §§ 88, 113. 


Construction and effect of severance pay 
provisions of employment contract. 40 ALR 
2d 1044. 


CHAPTER 4 


MASTER AND SERVANT 


Section 41-401. Servant defined. 


41-402. Term if hiring. 

41-403. Same—presumed to be monthly, when. 

41-404. Renewal of hiring. 

41-405. Time of service. 

41-406. Servant to pay over without demand. 

41-407. When servant may be discharged. 
41-401. 


(7794) Servant defined. <A servant is one who is employed to 


render personal service to his employer, otherwise than in the pursuit of an 
independent calling, and who in such service remains entirely under the 
control and direction of the latter, who is called his master. 


History: En. Sec. 2720, Civ. C. 1895; 
re-en. Sec. 5279, Rev. C. 1907; re-en. Sec. 
7794, R. C. M. 1921. Cal. Civ. C. Sec. 2009. 
Field Civ. C. Sec. 1034. 


Independent Contractor Distinguished 


An operator of a wrecker service, called 
by highway construction company and tak- 
ing direction from employee of highway 
construction company in righting a trailer, 
was for the time an employee of the 
company and not an independent con- 
tractor, and his widow entitled to com- 
pensation under the Workmen’s Compen- 
sation Act. Under the facts stated, he sub- 
mitted himself to the direction of the 
employer as to details and means, and 
the rule that an advance agreement as to 
price for service to obtain a certain re- 


41-402. 


sult without regard to length of time 
indicates relationship of independent con- 
tractor, was inapplicable. Grief v. Indus- 
trial Accident Fund, 108 M 519, 522, 93 P 
2d 961. 


Collateral References 


Master and Servant¢ 1. 
56 C.J.S. Master and Servant § 2. 


Existence of master-servant relation 
where operator is furnished leased ma- 
chine. 17 ALR 2d 1388. 

Advertising agency as independent con- 
tractor or agent of advertising medium or 
advertiser. 53 ALR 2d 1145. 

Mining grubstake agreements distin- 
guished from employment contracts. 70 
ALR 2d 908. 


(7795) Term of hiring. A servant is presumed to have been 


hired for such length of time as the parties adopt for the estimation of 
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41-403 LABOR 


wages. A hiring at a yearly rate is presumed to be for one year; a hiring 
at a daily rate for one day; a hiring by piecework for no specified term. 


History: En. Sec. 2721, Civ. C. 1895; ment was therefore of a temporary and 
re-en. Sec. 5280, Rev. C. 1907; re-en. Sec. not of a permanent character. Farrell v. 
7795, R. C. M. 1921. Cal. Civ. C. Sec. 2010. Yellowstone County, 68 M 313, 315, 218 
Field Civ. C. Sec. 1035. P 559. 


Monthly Employment Collateral References 


Where the salary of an extra deputy in Master and Servant¢=8. 
the county clerk’s office had been fixed 56 C.J.S. Master and Servant § 8. 
at a monthly rate, her employment is pre- : 
sumed to have been from month to month, Employer’s waiver of breach of employ- 
under this section terminable at the end ment contract by employee’s terminating 
of each monthly period and such employ- employment. 61 ALR 2d 1026. 


41-403. (7796) Same—presumed to be monthly, when. In the absence 
of any agreement or custom as to the term of service, the time of payment, 
or rate or value of wages, a servant is presumed to be hired by the month, 
at a monthly rate of reasonable wages, to be paid when the service is 
performed. 


History: En. Sec. 2722, Civ. C. 1895; Collateral References 
re-en. Sec. 5281, Rev. C. 1907; re-en. Sec. Master and Servant€=8(3). 
7796, R. C. M. 1921. Cal. Civ. C. Sec. 2011. 56 O.J.8. Master and Servant § 8. 


Based on Field Civ. C. Sec. 1036. 


41-404. (7797) Renewal of hiring. Where, after the expiration of an 
agreement respecting the wages and the term of service, the parties con- 
tinue the relation of master and servant, they are presumed to have renewed 
the agreement for the same wages and term of service. 


History: En. Sec. 2723, Civ. C. 1895; Construction and effect of termination 
re-en. Sec. 5282, Rev. C. 1907; re-en. Sec. and automatic renewal provisions in col- 
7797, R. C. M. 1921. Cal. Civ. C. Sec. 2012. lective bargaining agreements. 17 ALR 


Field Civ. C. Sec. 1037. 2d 754. 
Employee’s rights with respect to com- 
Collateral References pensation or bonus where he continues in 
Master and Servant€=9. employer’s service after expiration of con- 
56 C.J.S. Master and Servant § 10. tract for definite term. 53 ALR 2d 384. 


41-405. (7798) Time of service. The entire time of a domestic servant 
belongs to the master, and the time of other servants to such extent as is 
usual in the business in which they serve, not exceeding in any case ten 
hours in the day. 


History: En. Sec. 2724, Civ. C. 1895; Collateral References 
re-en. Sec. 5283, Rev. C. 1907; re-en. Sec. Master and Servant@=50 
7798, R. C. M. 1921. Cal. Civ. C. Sec. 2013. 
Risld (Oly. > Sec. 1083: 56 C.J.S. Master and Servant § 60. 


41-406. (7799) Servant to pay over without demand. A servant must 
deliver to his master, as soon as with reasonable diligence he can find him, 
everything that he receives for his account, without demand; but he is not 
bound, without orders from his master, to send anything to him through 
another person. 


ac. En. Sec. 2725, Civ. C. 1895; Collateral References 
re-en. Sec. 5284, Rev. C. 1907; re-en. Sec. Master and Servant@=50 
7799, R. C. M. 1921. Cal. Civ. C. Sec. 2014. 56 C.J.S. Master and Servant § 63, 


Field Civ. C. Sec. 1039. 
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41-407. (7800) When servant may be discharged. A master may dis- 
charge any servant, other than an apprentice, whether engaged for a fixed 
term or not: 


1. If he is guilty of misconduct in the course of his service, or of 
eross immorality, though unconnected with the same; or, 


2. If, being employed about the person of his master, or in a confi- 
dential position, the master discovers that he has been guilty of misconduct, 
before or after the commencement of his service, of such a nature that, if 
the master had known or contemplated it, he would not have so employed 
him. 

History: En. Sec. 2726, Civ. C. 1895; Collateral References 
re-en. Sec. 5285, Rev. C. 1907; re-en. Sec. 35 Am. Jur. 469, Master and Servant, 


7800, R. C. M. 1921. Cal. Civ. C. Sec. 2015. §§ 34 et seq. 
Field Civ. C. Sec. 1040. 


CHAPTER 5 
SERVICE WITHOUT EMPLOYMENT 


Section 41-501. Service without employment—voluntary interference with property. 


41-501. (7810) Service without employment—voluntary interference 
with property. One who officiously, and without the consent of the real 
or apparent owner of a thing, takes it into his possession for the purpose 
of rendering service about it, must complete such service, and use ordinary 
care, diligence, and reasonable skill about the same. He is not entitled to 
any compensation for his service or expenses, except that he may deduct 
actual and necessary expenses, incurred by him about such service, from 
any profits which his service has caused the thing to acquire for its owner, 
and must account to the owner for the residue. 


History: En. Sec. 2760, Civ. C. 1895; References 
re-en. Sec. 5295, Rev. C. 1907; re-en. Sec. 


; Cited or applied as section 5295, Re- 
7810, R. C. M. 1921. Cal. Civ. Sec. 2078. 


vised Codes, in Neary v. Northern Pacific 


Field Civ. C. Sec. 1083. Ry. Co., 41 M 480, 491, 110 P 226; John 
. Nortl Pacific Ry. Co., 42 M 18, 29 

Different Degrees of Negligence fa ese i eG? Se 
Under the law of this state a difference ! 

in degrees of negligence is recognized. Collateral References 

Liston v. Reynolds, 69 M 480, 497, 223 P Bailment¢=15. 

507. 8 C.J.8. Bailments § 30. 

CHAPTER 6 


REPORT OF ALIEN EMPLOYEES TO INDUSTRIAL ACCIDENT BOARD 


Section 41-601. Reports of aliens employed to be made quarterly to industrial accident 
board. 
41-602. Blank forms for reports to be furnished. 
41-603. Duty of employees to furnish information. 
41-604. Rules and regulations—failure to comply with law a misdemeanor. 


41-601. (3040) Reports of aliens employed to be made quarterly to 
industrial accident board. It shall hereafter be the duty of every person, 
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association, or corporation employing more than fifty persons at one time, 
within the state of Montana, to make out and file with the industrial acci- 
dent board a regular quarterly report showing the names, ages, and resi- 
dence of all their employees who are not citizens of the United States, and 
also of all employees who do not read and speak the English language. All 
such reports shall be made upon printed blank forms to be furnished by 
the industrial accident board, and shall in addition to the foregoing facts 
disclose the following, to wit: 


1. The country of which said employee is a citizen; 

2. The period of time which said employee has resided in the United 
States ; 

3. The period of time which said eniiloves ha been in the erates of 
said employer ; 

4. Whether said employee be married or single, and if married, the 
residence of employee’s wife and family; 


5. What steps, if any, employee has taken to become a citizen of the 
United States; 

6. What steps, if any, employee has taken to familiarize himself with 
the English language; 


7. Such further and additional facts and information as shall be pre- 
scribed and required by said board. 


History: En. Sec. 1, Ch. 134, L. 1919; 
re-en. Sec. 3040, R. C. M. 1921. 


41-602. (3041) Blank forms for reports to be furnished. It shall be the 
duty of the industrial accident board to prepare, or cause to be prepared, 
all blank printed forms that shall be necessary to comply with the pro- 
visions hereof, which said blanks shall be furnished to all said eles 
upon application therefor to said industrial accident board. 


History: En. Sec. 2, Ch. 134, L. 1919; 
re-en. Sec. 3041, R. C. M. 1921. 


41-603. (3042) Duty of employees to furnish information. For the 
purpose of carrying out the provisions of this act, all employers of labor 
are hereby designated, for the purpose of receiving the information pro- 
vided for in this act, agents and representatives of the industrial accident 
board, and it shall be the duty of all employees of such employers to furnish 
to the employers, upon their request, for and on behalf of said industrial 
accident board, all information necessary to enable the employers to make 
out and furnish the report or reports required by this act. In case of the 
failure or refusal of any employee to furnish to his employer the informa- 
tion provided for in this act, such fact shall be reported by the employer 
to the industrial accident board, and the industrial accident board is hereby 
authorized and empowered to cause such employee to appear before the 
industrial accident board, at such time and place as they may determine, 
and furnish the information required under the provisions of this act. 


History: En. Sec. 3, Ch. 134, L. 1919; 
re-en. Sec. 3042, R. C. M. 1921. 
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41-604. (8043) Rules and regulations—failure to comply with law a 
misdemeanor. The industrial accident board shall have full power and 
authority to make and prescribe all reasonable rules and regulations, and 
to prescribe all necessary penalties to secure a strict compliance with the 
provisions of this act, and every employer or employee or other person, who 
shall fail or refuse to comply with the provisions of this act, or with any 
rule or regulation of the industrial accident board, shall be deemed guilty 
of a misdemeanor. 


History: En. Sec. 4, Ch. 134, L. 1919; 
re-en. Sec. 3043, R. C. M. 1921. 


CHAPTER 7 
PREFERENCE OF MONTANA LABOR IN PUBLIC WORKS CONTRACTS 


Section 41-701. Preference of Montana labor in public works—wage scale—not to 
conflict with federal statutes. 
41-702. Labor and bona fide resident defined. 
41-703. Penalty for violation of act. 


41-701. (8043.1) Preference of Montana labor in public works—wage 
scale—not to conflict with federal statutes. In all contracts hereafter let 
for state, county, municipal, school construction, heavy highway or munic- 
ipal construction, repair and maintenance work under any of the laws of 
this state there shall be inserted in each of said contracts a provision by 
which the contractor must give preference to the employment of bona fide 
Montana residents in the performance of said work, and that the said con- 
tractor must further pay.the standard prevailing rate of wages in effect 
as paid in the county in which the work is being performed. “Standard 
prevailing rate of wages,” as set forth herein, means those wages which 
are paid in the county by other contractors for the same type of work per- 
formed in such county under this act. All contracts for work on heavy high- 
way or municipal construction, other than building construction, shall 
contain the prevailing rate of wages as set by collective bargaining in effect 
in the areas covered by heavy and highway labor agreements. Heavy high- 
way or municipal construction as intended herein is defined to be the 
construction substantially in its entirety of any fixed structure or other 
improvement, or any modification or alteration thereof, or addition thereto, 
or repair thereon, including not only the construction thereof but also the 
performance of any operation incident to such construction or.to any con- 
tract therefor, excepting always, however, that work which is commonly 
ealled building construction. No contract shall be let to any person, firm, 
association or corporation refusing to execute an agreement with the above- 
mentioned provisions in it; provided that, in contracts involving the ex- 
penditure of federal aid funds this act shall not be enforced in such a 
manner as to conflict with or be contrary to the federal statutes prescribing 
a labor preference to honorably discharged soldiers, sailors and marines, 
and prohibiting as unlawful any other preference or discrimination among 
citizens of the United States. 
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History: En. Sec. 1, Ch. 102, L. 1931; porations€—339 et seq.; Schools and School 
amd. Sec. 1, Ch. 32, L. 1955; amd. Sec. 1, Districts€—80 et seq.; States©= 100 et seq. 


Ch. 43, L. 1961. 20 C.J.S. Counties §191; 63 CJ.S. Mu- 
nicipal Corporations §1162; 78 CJS. 
Collateral References Schools and School Districts § 270; 81 


Counties@-122 et seq.; Municipal Cor- C.J.S. States § 115. 


41-702. (3043.2) Labor and bona fide resident defined. Labor is hereby 
defined to be all services performed in the construction, repair or main- 
tenance of all state, county, municipal and school work and does not in- 
clude engineering, superintendence, management, or office or clerical work. 

A bona fide resident of Montana is hereby declared to be a person, who 
at the time of his said employment and immediately prior thereto, has 
lived in this state in such a manner and for such time as is sufficient to 
clearly justify the conclusion that his past habitation in this state has been 
coupled with intention to make it his home. Sojourners, or persons who 
come to Montana solely in pursuance of any contract or agreement to per- 
form such labor, shall under no circumstance be deemed to be bona fide 
residents of Montana within the meaning and for the purpose of this act. 

History: En. Sec. 2, Ch. 102, L. 1931. 


41-703. (3043.3) Penalty for violation of act. If any person, firm or 
corporation shall fail to comply with the provisions of this act, the state, 
county, municipal or school officers who have executed the contract shall 
retain one thousand dollars ($1,000.00) of the contract price as liquidated 
damages for the violation of the terms of the contract and said money shall 
be credited to the proper funds of the state, county, municipal or school 
districts and any firm or corporation violating the provisions of this act 
shall have his or its license suspended by the state board of equalization 
in the manner prescribed by section 84-3510, for a period of one year 
after the date of final judgment of said violation by any district court or 
the supreme court. Whenever any action, shall have been instituted in any 
district court in this state against any person, firm or corporation for 
the violation of this act, the court in which said action is pending, shall 
be and it is hereby authorized to issue an injunction to restrain any such 
person, firm or corporation from proceeding with his or its contract with 
the state, county, municipal or school districts, pending the final de- 
termination of said action so instituted. In all contracts entered into 
under the provisions of this act at least one thousand dollars ($1,000.00) 
of the contract price shall be withheld at all times until the termination 
of the contract. 


History: En. Sec. 3, Ch. 102, L. 1931; 
amd. Sec. 2, Ch. 43, L. 1961. 


CHAPTER 8 
VOCATIONAL REHABILITATION AND EDUCATION 
Section 41-801. Definitions. 
41-802. Establishment of division of vocational rehabilitation. 
41-803. Director of division of vocational rehabilitation. 
41-804. Administration. 
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41-805. Co-operation with federal government. 

41-806. Receipt and disbursement of rehabilitation funds. 
41-807. Gifts. 

41-808. Eligibility for vocational rehabilitation. 

41-809. Maintenance not assignable. 

41-810. Hearings. 

41-811. Misuse of vocational rehabilitation lists and records. 
41-812. Limitation of political activity. 

41-813. Separability. 

41-814. Saving clause. 

41-815. Short title. 


41-801. Definitions. As used in this act: 
(a) “State board” means the state board of education; 


(b) “Division” means the division of vocational rehabilitation estab- 
lished by this act; 


(c) “Director” means the director of the division of vocational rehabili- 
tation ; 

(d) “Employment handicap” means a physical or mental condition 
which constitutes, contributes to or if not corrected, will probably result 
in an obstruction to occupational performance ; 


(e) “Disabled individual’ means any person who has a substantial 
employment handicap; 


(f) “Voeational rehabilitation” and “vocational rehabilitation serv- 
ices” mean any services, provided directly or through public or private 
instrumentalities, found by the director to be necessary to compensate a 
disabled individual for his employment handicap, and to enable him in so 
far as possible to engage in a remunerative occupation including, but not 
limited to, medical and vocational diagnosis, vocational guidance, counsel- 
ing and placement, rehabilitation training, physical restoration, transporta- 
tion, occupational licenses, customary occupational tools and equipment, 
maintenance, and training books and materials; 


(g) ‘Rehabilitation training” means all necessary training provided to 
a disabled individual to compensate for his employment handicap including, 
but not limited to, manual, preconditioning, prevocational, vocational, and 
supplementary training and training provided for the purpose of achieving 
broader or more remunerative skills and capacities; 


(h) “Physical restoration” means any medical, surgical or therapeutic 
treatment necessary to correct or substantially reduce a disabled indi- 
vidual’s employment handicap within a reasonable length of time includ- 
ing, but not limited to, medical, psychiatric, dental and surgical treatment, 
nursing services, hospital care not to exceed ninety (90) days, convalescent 
home care, drugs, medical and surgical supplies, and prosthetic appliances, 
but excluding curative treatment for acute or transitory conditions ; 

(i) “Prosthetic appliance” means any artificial device necessary to 
support or take the place of a part of the body or to increase the acuity 
of a sense organ; 

(j) “Occupational licenses” means any license, permit vr other written 
authority required by any governmental unit to be obtained in order to 
engage in an occupation; 
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? 


(k) ‘Maintenance’ means money payments not exceeding the esti- 
mated cost of subsistence during vocational rehabilitation ; 


(1) “Regulations” means regulations made by the director with the 
approval of the state board. 


History: En. Sec. 1, Ch. 74, L. 1947; 
amd. Sec. 1, Ch. 218, L. 1959; amd. Sec. 
1. Ch; 53, iy. 1961. 


41-802. Establishment of division of vocational rehabilitation. There 
is hereby established, in the state board, a division to be known as the 
division of vocational rehabilitation. 


History: En. Sec. 2, Ch. 74, L. 1947; 
amd. Sec. 2, Ch. 53, L. 1961. 


41-803. Director of division of vocational rehabilitation. The division 
shall be administered, under the general supervision and direction of the 
state board, by a director appointed by such board in accordance with 
established personnel standards and on the basis of his education, training, 
experience, and demonstrated ability. In carrying out his duties under this 
act, the director 

(a) shall make regulations governing personnel standards, the protec- 
tion of records and confidential information, the manner and form of filing 
applications, eligibility, and investigation and determination thereof, for 
vocational rehabilitation services, procedures for fair hearings and such 
other regulations as he finds necessary to carry out the purposes of this act; 

(b) shall, with the approval of the state board, establish appropriate 
subordinate administrative units within the division; 

(c) shall, with the approval of the state board, appoint such personnel 
as he deems necessary for the efficient performance of the functions of the 
division ; 

(d) shall prepare and submit to the state board annual reports of 
activities and expenditures, and, prior to each regular session of the legis- 
lature, estimates of sums required for carrying out this act and estimates 
of the amounts to be made available for this purpose from all sources; 

(e) shall make certification for disbursement, in accordance with regu- 
lations, of funds available for vocational rehabilitation purposes; 

(f) shall, with the approval of the state board, take such other action 
as he deems necessary or appropriate to carry out the purposes of this act; 

(g) may, with the approval of the state board, delegate to any officer 
or employee of the division such of his powers and duties, except the making 
of regulations and the appointment of personnel, as he finds necessary to 
carry out the purposes of this act. 


History: En. Sec. 3, Ch. 74, L. 1947; 
amd. Sec. 3, Ch. 53, L. 1961. 


41-804. Administration. Except as otherwise provided by law, the 
state board, through the division, shall provide vocational rehabilitation 
services to disabled individuals determined by the director to be eligible 
therefor, and, in carrying out the purposes of this act, the division is au- 
thorized, among other things, 
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(a) to co-operate with other departments, agencies and institutions, 
both public and private, in providing for the vocational rehabilitation of 
disabled individuals, in studying the problems involved therein, and in 
establishing, developing and providing, in conformity with the purposes of 
this act, such programs, facilities and services as may be necessary or 
desirable ; 

(b) to enter into reciprocal agreements with other states to provide 
for the vocational rehabilitation of residents of the states concerned; 

(c) to conduct research and compile statistics relating to the vocational 
rehabilitation of disabled individuals. 


History: En. Sec. 4, Ch. 74, L. 1947; 
amd. Sec. 4, Ch. 53, L. 1961. 


41-805. Co-operation with federal government. The state board, through 
the division, shall co-operate, pursuant to agreements, with the federal 
government in carrying out the purposes of any federal statutes, pertaining 
to rehabilitation and is authorized to adopt such methods of administration 
as are found by the federal government to be necessary for the proper and 
efficient operation of such agreements or plans for rehabilitation and to 
comply with such conditions as may be necessary to secure the full benefits 
of such federal statutes. 


History: En. Sec. 5, Ch. 74, L. 1947; 
amd. Sec. 2, Ch. 218, L. 1959; amd. Sec. 5, 
Ch. 53, L. 1961. 


41-806. Receipt and disbursement of rehabilitation funds. The state 
treasurer is hereby designated as the custodian of all funds received from 
the federal government for the purpose of carrying out any federal statutes 
pertaining to rehabilitation. The state treasurer shall make disbursements 
from such funds and from all state funds available for rehabilitation pur- 
poses upon certification in the manner provided in section 41-803 (e). 


History: En. Sec. 6, Ch. 74, L. 1947; 
amd. Sec. 3, Ch. 218, L. 1959. 


41-807. Gifts. The director is hereby authorized and empowered, with 
the approval of the state board, to accept and use gifts. made uncondi- 
tionally by will or otherwise for carrying out the purposes of this act. 
Gifts made under such conditions as in the judgment of the state board 
are proper and consistent with the provisions of this act may be so accepted 
and shall be held, invested, reinvested, and used in accordance with the 
conditions of the gift. 

History: En. Sec. 7, Ch. 74, L. 1947. 


41-808. Eligibility for vocational rehabilitation. Vocational rehabil- 
itation services shall be provided to any disabled individual (1) who is a 
resident of the state at the time of filing his application therefor and 
whose vocational rehabilitation, the director determines after full investi- 
gation, can be satisfactorily achieved, or (2) who is eligible therefor under 
the terms of an agreement with another state or with the federal govern- 
ment: Provided, that, except as otherwise provided by law or as specified 
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in any agreement with the federal government with respect to classes of 
individuals certified to the state board thereunder, the following rehabil- 
itation services shall be provided at public cost only to disabled individuals 
found to require financial assistance with respect thereto: 


(a) Physical restoration ; 


(b) Transportation not provided to determine the eligibility of the 
individual for vocational rehabilitation services and the nature and extent 
of the services necessary ; 


(c) Occupational licenses; 
(d) Customary occupational tools and equipment ; 
(e) Maintenance; 
(f) Training books and materials. 
History: En. Sec. 8, Ch. 74, L. 1947. 


41-809. Maintenance not assignable. The right of a disabled indi- 
vidual to maintenance under this act shall not be transferable or assignable 
at law or in equity. 

History: En. Sec. 9, Ch. 74, L. 1947. 


41-810. Hearings. Any individual applying for or receiving vocational 
rehabilitation who is aggrieved by any action or inaction of the bureau 
shall be entitled, in accordance with regulations, to a fair hearing by the 
state board. 

History: En. Sec. 10, Ch. 74, L. 1947. 


41-811. Misuse of vocational rehabilitation lists and records. It shall 
be unlawful, except for purposes directly connected with the administra- 
tion of the vocational rehabilitation program, and in accordance with 
regulations, for any person or persons to solicit, disclose, receive, or make 
use of, or authorize, knowingly permit, participate in, or acquiesce in the 
use of any list of, or names of, or any information concerning, persons 
applying for or receiving vocational rehabilitation, directly or indirectly 
derived from the records, papers, files, or communications of the state or 
subdivisions or agencies thereof, or acquired in the course of the perform- 
ance of official duties. 

History: En. Sec. 11, Ch. 74, L. 1947. 


41-812. Limitation of political activity. No officer or employee en- 
gaged in the administration of the vocational rehabilitation program shall 
use his official authority or influence or permit the use of the vocational 
rehabilitation program for the purpose of interfering with an election or 
affecting the result thereof or for any partisan political purpose. No such 
officer or employee shall take any active part in the management of politi- 
cal campaigns or participate in any political activity, except that he shall 
retain the right to vote as he may please and to express his opinions as a 
citizen on all subjects. No such officer or employee shall solicit or receive, 
nor shall any such officer or employee be obliged to contribute or render, 
any service, assistance, subscription, assessment, or contribution for any 
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political purpose. Any officer or employee violating this provision shall be 
subject to discharge or suspension. 


History: En. Sec. 12, Ch. 74, L. 1947. 


41-813. Separability. If any provision of this act, or the application 
thereof to any person or circumstance, is held invalid, the remainder of 
the act, and the application of such provision to other persons or circum- 
stances shall not be affected thereby. 

History: En. Sec. 14, Ch. 74, L. 1947. 


41-814, Saving clause. The legislature reserves the right to amend or 
repeal all or any part of this act at any time; and there shall be no vested 
private right of any kind against such amendment or repeal. All the 
rights, privileges, or immunities conferred by this act or by acts done 
pursuant thereto shall exist subject to the power of the legislature to amend 
or repeal this act at any time. 

History: En. Sec. 15, Ch. 74, L. 1947. 


41-815. Short title. This act may be cited as the “Vocational Rehabil- 
itation Act of Montana.” 


History: En. Sec. 16, Ch. 74, L. 1947. 


CHAPTER 9 
STATE BOARD OF ARBITRATION AND CONCILIATION 


Section 41-901. State board of arbitration and conciliation. 
41-902. Who may be appointed. 
41-903. Oath of members and organization of board. 
41-904. Settlement of controversies. 
41-905. Application, how made—proceedings by board—expert assistants. 
41-906. Decisions of board—report to governor 
41-907. The decision—when binding. 
41-908. Parties may agree to special board of arbitration. 
41-909. Compensation. 


41-901. (3052) State board of arbitration and conciliation. There is 
a state board of arbitration and conciliation consisting of three members, 
whose term of office is two years and until their successors are appointed 
and qualified. The board must be appointed by the governor, with the 
advice and consent of the senate. If a vacancy occurs at any time the 
governor shall appoint some one to serve out the unexpired term, and he 
may in like manner remove any member of said board. 


History: A territorial board of arbi- Collateral References 
tration and conciliation, created by act Labor Relations¢=451. 
of February 28, 1887, 5th Division Com- 56 OJ.S. Master and Servant § 27. 


piled Statutes 1887, sections 82 to 88, was See generally, 3 Am. Jur. 825, Arbitra- 
superseded by what are now sections 41- ion and Award. : 
901 to 41-909. 

This section en. Sec. 3330, Pol. C. 1895; Constitutionality of arbitration statutes. 
re-en. Sec. 1670, Rev. C. 1907; re-en. Sec. 55 ALR 2d 432. 
3052, R. C. M. 1921. 


41-902. (3053) Who may be appointed. One of the board must be an 
employer, or selected from some association representing employers of 
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labor, and one of them must be a laborer, or selected from some labor 
organization, and not an employer of labor, and the other must be a 
disinterested citizen. 

History: En. Sec. 3331, Pol. C. 1895; 


re-en. Sec. 1671, Rev. C. 1907; re-en. Sec. 
3053, R. C. M. 1921. 


41-903. (3054) Oath of members and organization of board. The 
members of the board must, before entering upon the duties of their office, 
take the oath required by the constitution. They shall at once organize by 
the choice of one of their number as chairman. Said board may appoint 
and remove a clerk of the board, who shall receive such compensation as 
may be allowed by the board, but not exceeding five dollars per day for 
the time employed. The board shall, as soon as possible after its organiza- 
tion, establish such rules or modes of procedure as are necessary, subject 
to the approval of the governor. 

History: En. Sec. 3332, Pol. C. 1895; 


re-en. Sec. 1672, Rev. C. 1907; re-en. Sec. 
3054, R. C. M. 1921. 


41-904. (3055) Settlement of controversies. Whenever any contro- 
versy or dispute, not involving questions which may be the subject of a 
civil action, exists between an employer (if he employs twenty or more in 
the same general line of business in the state) and his employees, the board 
must, on appheation as is hereinafter provided, visit the locality of the 
dispute and make inquiry into the cause thereof, hear all persons interested 
therein, who may come before them, advise the respective parties what, if 
anything, ought to be done, by either or both, to adjust said dispute, and 
the board must make a written decision thereon. The decision must at once 
be made public, and must be recorded in a book kept by the clerk of the 
board, and a statement thereof published in the annual report, and the 
board must cause a copy thereof to be filed with the clerk of the county 
where the dispute arose. 


History: En. Sec. 3333, Pol. C. 1895; Collateral References 
re-en. Sec. 1673, Rev. C. 1907; re-en. Sec. Power of arbitrators to award injunction 
3055, R. C. M. 1921. or specific performance. 70 ALR 2d 1055. 


41-905. (3056) Application, how made—proceedings by board—expert 
assistants. (1) The application to the board of arbitration and concilia- 
tion must be signed by the employer, or by a majority of his employees in 
the department of the business in which the controversy or difference 
exists, or their duly authorized agent, or by both parties, and shall contain 
a concise statement of the grievances complained of, and a promise to 
continue on in business or at work without any lockout or strike until the 
decision of said board, if it shall be made within four weeks of the date 
of filing said application. When an application is signed by an agent claim- 
ing to represent a majority of such employees, the board shall satisfy itself 
that such agent is duly authorized in writing to represent such employees, 
but the names of the employees giving such authority shall be kept secret 
by said board. 
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(2) As soon as may be after the receipt of said application, the secre- 
tary of said board shall cause public notice to be given for the time and 
place for the hearing thereon; but public notice need not be given when 
both parties to the controversy join in the application and present there- 
with a written request that no public notice be given. When such request 
is made, notice shall be given to the parties interested in such manner as 
the board may order; and the board may, at any stage of the proceedings, 
cause public notice to be given, notwithstanding such request. When 
notice has been given as aforesaid, each of the parties to the controversy, 
the employer on one side, and the employees interested on the other side, 
may in writing nominate, and the board may appoint, one person to act in 
the case as expert assistant to the board. The two persons so appointed 
shall be skilled in and conversant with the business or trade concerning 
which the dispute has arisen. It shall be their duty, under the direction of 
the board, to obtain and report to the board information concerning the 
wages paid, the hours of labor, and the methods and grades of work 
prevailing in manufacturing establishments, or other industries or occupa- 
tions, within the state, of a character similar to that in which the matters 
in dispute have arisen. Said expert assistants shall be sworn to the faithful 
discharge of their duty; such oath to be administered by any member of 
the board, and a record thereof shall be preserved with the record of the 
proceedings in the case. They shall be entitled to receive from the treasury 
of the state such compensation as shall be allowed and certified by the 
Boe TLC VOU OX COCO LNG gers occult 8 cecet he c2 ed dollars per day, together with 
all necessary traveling expenses. 


(3) Nothing in this act shall be construed to prevent the board from 
appointing such other additional expert assistant or assistants as it may 
deem necessary, who shall be paid in ike manner. Should the petitioner or 
petitioners fail to perform the promise made in said appleation, the board 
shall proceed no further thereupon without the consent of the adverse 
party. The board shall have power to summon as witness any operative or 
employee in the department of business affected, and any person who keeps 
the records of wages earned in those departments, and to examine them 
under oath, and to require the production of books containing the record 
of wages paid. Summons may be signed and oaths administered by any 
member of the board. 


History: En. Sec. 3334, Pol. C. 1895; Disqualification of arbitrator by court, 
re-en. Sec. 1674, Rev. C. 1907; re-en. Sec. prior to award, on ground of interest, bias, 
3056, R. C. M. 1921. prejudice, collusion, or fraud. 65 ALR 2d 


Fo. 
Collateral References 


Arbitrator’s consultation with outsider 
as misconduct. 47 ALR 2d 1362. 


41-906. (3057) Decisions of board—report to governor. Upon the 
receipt of said application and after such notice, the board shall proceed 
as before provided, and render a written decision, which shall be open to 
the public inspection, shall be recorded upon the records of the board, and 
published at the discretion of the same in an annual report to be made to 
the governor on or before the first day of December in each year. 
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History: En. Sec. 3335, Pol. C. 1895; 
re-en. Sec. 1675, Rev. C. 1907; re-en. Sec. 
3057, R. C. M. 1921. 


41-907. (3058) The decision—when binding. Any decision made by 
the board is binding upon the parties who join in the application for six 
months, or until either party has given the other notice in writing of his 
intention not to be bound by the same at the expiration of sixty days there- 
from. The notice must be given to employees by posting the same in three 
conspicuous places in the shop, office, factory, store, mill, or mine where 
the employees work. 


History: En. Sec. 3336, Pol. C. 1895; 
re-en. Sec. 1676, Rev. C. 1907; re-en. Sec. 
3058, R. C. M. 1921. 


41-908. (3059) Parties may agree to special board of arbitration. (1) 
The parties to any controversy or difference as described in section 41-904 
of this code may submit the matters in dispute, in writing, to a local board 
of arbitration and conciliation; such board may be either mutually agreed 
upon, or the employer may designate one of the arbitrators, the employees, 
or their duly authorized agent, another, and the two arbitrators so desig- 
nated may choose a third, who shall be chairman of the board. Such board 
shall, in respect to the matters referred to it, have and exercise all the 
powers which the state board might have and exercise, and its decision 
shall have whatever binding effect may be agreed upon by the parties to 
the controversy in written submission. The jurisdiction of such board 
shall be exclusive in respect to the matters submitted to it, but it may ask 
and receive the advice and assistance of the state board. The decision of 
such board shall be rendered within ten days of the close of any hearing 
held by it; such decision shall at once be filed with the clerk of the county 
in which the controversy or difference arose, and a copy thereof shall be 
forwarded to the state board and entered on its records. Hach of such 
arbitrators shall be entitled to receive from the treasury of the county in 
which the controversy or difference that is the subject of the arbitration 
exists, if such payment shall be approved by the commissioners of said 
county, the sum of three dollars for each day of actual service, not exceed- 
ing ten days for any one arbitration. 


(2) Whenever it is made to appear to the mayor of any city or two 
commissioners of any county, that a strike or lockout such as described 
hereafter in this section is seriously threatened or actually occurs, the 
mayor of such city, or said commissioners of such county, shall at once 
notify the state board of the fact. Whenever it shall come to the knowl- 
edge of the state board, either by notice from the mayor of a city, or two 
or more commissioners of a county, as provided in this section, or other- 
wise, that a strike or lockout is seriously threatened or has actually 
occurred in any city or county of this state, involving an employer and his 
present or past employees, if at the time he is employing or up to the 
occurrence of the strike or lockout was employing not less than twenty 
persons in the same general line of business in any city, town, or county in 
this state, it shall be the duty of the state board to put itself in communi- 
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cation as soon as may be with such employer and employees, and endeavor 
by mediation to effect an amicable settlement between them, or to endeavor 
to persuade them, providing that a strike or lockout has not actually 
occurred or is not then continuing, to submit the matters in dispute to a 
local board of arbitration and conciliation as above provided, or to the 
state board; and said state board may, if it deems it advisable, investigate 
the cause or causes of such controversy, and ascertain which party thereto 
is mainly responsible or blameworthy for the existence or continuance of 
the same, and may make and publish a report finding such cause or causes, 
and assigning such responsibility or blame. The board shall have the same 
powers for the foregoing purposes as are given it by section 41-904 of this 
code. 


(3) Witnesses summoned by the state board shall be allowed the sum 
of fifty cents for each attendance, and the further sum of twenty-five 
eents for each hour of attendance in excess of two hours, and shall be 
allowed five cents a mile for travel each way from their respective places 
of employment or business to the place where the board is in session. Each 
witness shall certify in writing the amount of his travel and attendance, 
and the amount due him shall be certified to the state board of examiners 
for auditing, and the same shall be paid as other expenses of the state 
from any moneys in the state treasury. 


History: En. Sec. 3337, Pol. C. 1895; Collateral References 
re-en. Sec. 1677, Rev. C. 1907; re-en. Sec. Death of party to arbitration agreement 
3059, R. C. M. 1921. before award as revocation of submission. 


63 ALR 2d 754. 


41-909. (3060) Compensation. The arbitrators hereby created must be 
paid five dollars for each day of actual service and their necessary travel- 
ing expenses and necessary books or records, to be paid out of the treasury 
of the state, as by law provided. 


History: En. Sec. 3338, Pol. C. 1895; 
re-en. Sec. 1678, Rev. C. 1907; re-en. Sec. 
3060, R. C. M. 1921. 


CHAPTER 10 


PROTECTION OF STREETCAR EMPLOYEES 
(Repealed—Section 1, Chapter 12, Laws of 1957) 
41-1001 to 41-1007. (3061 to 3067) Repealed. 
Repeal relating to protection of streetcar em- 
These sections (Sees. 1, 3, 4, Ch. 78, L. ployees, were repealed by See. 1, Ch. 12, 


1907; Secs. 1, 2, Ch. 44, L. 1913; Sees. 1, Laws 1957. 
PeCh. 80, L. 1913; Sec. 1,.Ch. 51,,L. 1921), 


CHAPTER 11 
HOURS OF LABOR IN VARIOUS EMPLOYMENTS 


Seetion 41-1101. Hours of labor—hoisting engineers. 
41-1102. Penalties. 
41-1103. Hours of labor of drivers and attendants of motor buses. 
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41-1104, Attendant defined—penalty for violation—liability for damages re- 
sulting from violations. 

41-1105. Computation of hours. 

41-1106. Hours of labor of jailers in certain counties. 

41-1107. Hours of labor—underground miners. 

41-1108. Same—smeltermen. 

41-1109. Penalty. 

41-1110. Strip mining defined. 

41-1111. Hours of labor in strip mining. 

41-1112. Penalty for violations. 

41-1113. Hours of labor in retail stores—application of provisions. 

41-1114. Penalties for violations. 

41-1115. Act not applicable to pharmacists. 

41-1116. Hours of telephone operators. 

41-1117. Penalty for violation of preceding section. 

41-1118. Hours of labor for female employees. 

41-1119. Seats for female employees. 

41-1120. Violation of two preceding sections a misdemeanor—penalty. 

41-1121. Hours of labor for state and municipal governments, mines, mills, 
smelters. 

41-1122. Penalty. 

41-1123. Railway employees—hours of labor. 

41-1124. Penalties. 

41-1125. Act not to apply to relief or wreck trains. 

41-1126. Hours of labor in cement plants, quarries and hydroelectric dams. 

41-1127. Penalties. 

41-1128. Hours of labor in sugar refineries. 

41-1129. Penalties. 

41-1130. Exceptions. 

41-1131. Limitation of day’s and week’s work in restaurants. 

41-1132. Penalty. 

41-1133. Hours constituting work day, work week—for persons employed 
about public amusements. 

41-1134. Violation constitutes misdemeanor—penalty. 

41-1135. Employment of persons under twenty-one as bartenders forbidden. 

41-1136. Penalty. 

41-1137. Co-operative with federal agency. 


41-1101. (3068) Hours of labor—hoisting engineers. On and after the 
first day of May, A. D. 1903, it shall be unlawful for any person or persons, 
eompany, or corporation, to operate or handle, or to induce, persuade, or 
prevail upon any person or persons to operate or handle, for more than 
eight hours in twenty-four hours of each day, any hoisting-engine at or in 
any mine. This act shall apply only to such plants as are in. continuous 
operation or are operated sixteen or more hours in twenty-four hours of 
each day, or at or in any mine where said hoisting-engine develops fifteen 
or more horsepower, or at or in any mine wherein there are fifteen or more 
men employed underground in twenty-four hours of each day; provided, 
however, that the provisions of this act shall not apply to any person or 
persons operating any hoisting-engine more than eight hours in each 
twenty-four hours for the purpose of relieving another employee in case of 
sickness or other unforeseen cause or causes. 


History: En. Sec. 1, Ch. 53, L. 1903; Collateral References 
re-en. Sec. 1734, Rev. C. 1907; re-en. Sec. Labor Relations¢=1351. 
3068, R. C. M. 1921. 56 C.J.S. Master and Servant § 15. 


Hours of labor, generally, see 31 Am. 
Jur. 1050, Labor, §§ 437 et seq. 


41-1102. (3069) Penalties. Any person or persons, company, or cor- 
poration, who shall violate any of the provisions of this act, shall, upon 
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conviction, be punished by a fine of not less than ten dollars nor more 
than one hundred dollars; and each and every day that such person or 
persons, company, or corporation may continue to violate any of the 
provisions of this act shall be considered a separate and distinct offense, 
and shall be punishable as such. 


History: En. Sec. 2, Ch. 53, L. 1903; Collateral References 
re-en. Sec. 1735, Rev. C. 1907; re-en. Sec. Labor Relations¢1648. 
3069, R. C. M. 1921. 56 C.J.S. Master and Servant § 15. 


41-1103. (3069.1) Hours of labor of drivers and attendants of motor 
buses. Drivers or attendants of motor buses employed in the state of 
Montana, shall not be employed for more than eight (8) hours in the 
twenty-four (24) hour period and drivers or attendants of motor buses 
shall be allowed a rest of at least twelve (12) hours between the completion 
of their services in any twenty-four (24) hour period and the beginning 
of their services in the next succeeding twenty-four (24) hour period. 

Provided, the provisions of this act shall not be effective when life is in 
danger of destruction or in case of danger of property in imminent danger 
of destruction, or in case of delay due to accident or unpassable roads, or 
abnormal road conditions, snow blockades, or shall not affect the delay of 
mails for said drivers or attendants. 

History: Hn. Sec. 1, Ch. 76, L. 1935. 


41-1104. (3069.2) Attendant defined—penalty for violation—liability 
for damages resulting from violations. Attendants, for the purpose of this 
act, are defined as any employee engaged for a portion of the twenty-four 
(24) hour period in a day driving or repairing a motor bus, and who is 
required to remain on said vehicle as a relief driver or mechanic for time 
in excess of the eight (8) hour period, of which he shall be rightly 
employed. Any employer or supervisor in charge of employee who shall 
require a driver or attendant as above defined to labor contrary to the 
provisions of this act shall be declared guilty of a misdemeanor and upon 
conviction shall be punished by a fine of not less than one hundred dollars 
($100.00), or more than six hundred dollars ($600.00), or by imprisonment 
of not less than thirty (80) days or more than seven (7) months or both 
such fine and imprisonment. All motor bus companies operating lines in 
this state shall be liable in damage for all injuries to the person or persons 
resulting in the violation of the provisions of said act. 

History: En. Sec. 2, Ch. 76, L. 1935. 


41-1105. (3069.3) Computation of hours. In computing the number of 
hours of employment made by the provisions of this act, evidence may be 
introduced showing that part of said time shall be consumed prior to entry 
within the state of Montana. 

History: En. Sec. 3, Ch. 76, L. 1935. 


41-1106. (3070) Hours of labor of jailers in certain counties. From 
and after the first day of April, 1909, eight hours shall constitute a day’s 
work for jailers in counties of the first, second, and third classes, except 
in cases of emergency and when the peace and safety of the community 
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require that such jailers work for a longer period than eight hours in any 


twenty-four. 


History: En. Sec. 1, Ch. 93, L. 1909; 
re-en. Sec. 3070, R. C. M. 1921. 


References 
Cited or applied as section 4063, Polit- 
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(3071) Hours of labor—underground miners. 


ical Code, before amendment, in Jobb v. 
County of Meagher, 20 M 424. 435, 51 P 
1034; as section 3119, Revised Codes, as 
amended, in State ex rel. Hay v. Hindson, 
40 M 353, 106 P 362. 


The period of 


employment of workingmen in all underground mines or workings, includ- 
ing railroad or other tunnels, shall be eight hours per day, except in cases 
of emergency where life and property is in imminent danger. 


History: En. Sec. 1, p. 62, L. 1901; re- 
en. Sec. 1736, Rev. C. 1907; amd. Sec. 1, 
Ch.. 21, L. 1911; re-en. Sec. 3071, R. C. M. 
1921. 


Collar to Collar Rule 


In suit for an injunction restraining 
defendant from requiring the individual 
plaintiffs and others similarly situated to 
work longer than eight hours per day, 
under the facts stated, insisting that the 
time basis for payment be the so-called 
“collar to collar” rule, under which pay- 
ment is made from the time the men re- 
port for work until the time they leave the 
mine, complaint was good against a general 
demurrer and plaintiff granted time to 
amend complaint necessitated by sustain- 
ing special demurrer. Butte Miners’ Union 
No. 1 v. Anaconda Copper Mining Co., 
112 M 418, 436, 118 P 2d 148. 


Federal Regulation 


Citing Art. XVIII, Sec. 4, Montana Con- 
stitution and this section, the United 
States supreme court said, “Statutes of 
several important metal mining states pro- 
vide that the eight-hour per day limitation 
upon work includes travel underground.” 
Conclusion reached by administrator of 
wage and hour division approving in- 
formal report of representative after in- 
vestigation, that “the workday in under- 
ground metal mining starts when the 
miner reports for duty as required at or 
near the collar (portal) of the mine and 
ends when he reaches the collar at the 
end of the shift.” (Cites also 112 M 418, 
118 P 2d 148.) Tennessee Coal, Iron & 
Railroad Co. v. Museoda Local No. 123 
(Fifth Circuit), 321 U S 590, 600, 88 L 
Ed 949, 64 S Ct 698. 


References 


Wirta v. North Butte Mining Co. et al., 
64 M 279, 289, 210 P 332. 


41-1108. (38072) Same—smeltermen. The period of employment of 
workingmen in smelters, stamp-mills, sampling works, concentrators, and 
all other institutions for the reduction of ores, and refining of ores or 
metals, shall be eight hours per day, except in cases of emergency where 
life or property is In imminent danger. 


History: En. Sec. 2, p. 63, L. 1901; 
re-en. Sec. 1737, Rev. C. 1907; re-en. Sec. 
3072, R. C. M. 1921. 


41-1109. (3073) Penalty. Any person or persons, body corporate, 
agent, manager, or employer, who shall violate any of the provisions of 
sections 41-1107 and 41-1108, shall be guilty of a misdemeanor, and upon 
conviction thereof for each offense, be subject to a fine of not less than one 
hundred dollars ($100.00) or more than six hundred dollars ($600.00), or 
by imprisonment in the county jail for a period of not less than one month, 
or more than seven months, or by both such fine and imprisonment. 


History: En. Sec. 3, p. 63, L. 1901; 3073, R. C. M. 1921; amd. Sec. 1, Ch. 116, 
re-en. Sec. 1738, Rev. C. 1907; re-en. Sec. IL. 1929. 


Collateral References 
31 Am. Jur. 1055, Labor, § 445. 


41-1110. (3546.7) Strip mining defined. That for the purpose of this 
act “strip mining,” is defined as the removal of the overburden, and coal 
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or other materials from the ground, and all of the operations pertaining 
thereto, without the necessity of providing timbers for the holding of said 
ground in place. 

History: En. Sec. 1, Ch. 76, L. 1933. Collateral References 


Labor Relations¢1351. 
56 C.J.S. Master and Servant § 15. 


41-1111. (8546.8) Hours of labor in strip mining. A period of not 
more than eight (8) hours will constitute a day’s labor of all employees 
working in “strip mining” except in cases of emergencies for the protec- 
tion of life or property when same is in danger. 

History: En. Sec. 2, Ch. 76, L. 1933. Collateral References 
31 Am. Jur. 1055, Labor, § 445. 


41-1112. (3546.9) Penalty for violations. Any person, company, cor- 
poration, or lessee of the same, who shall violate the provisions of this act, 
shall, upon conviction be punished by a fine of not less than fifty dollars 
($50.00), or more than six hundred ($600), or by imprisonment of not less 
than thirty (380) days or more than seven (7) months, or both such fine and 
imprisonment and each and every day that such person, company, corpora- 
tion, or lessee may continue to violate the provisions of this act shall be 
considered a separate and distinct offense and shall be punished as such. 

History: En. Sec. 3, Ch. 76, L. 1933. 


41-1113. (3073.1) Hours of labor in retail stores—application of provi- 
sions. A period of eight (8) hours shall constitute a day’s work and a 
period of not to exceed forty-eight (48) hours shall constitute a week’s 
work in all cities and towns having a population of twenty-five hundred 
(2500), or over, for all persons employed in retail stores, and in all leased 
businesses where the lessor dictates the price, also kind of merchandise 
that is sold, and the hours and conditions of operation of the business, all 
persons employed in delivering goods sold in such stores, all persons 
employed in wholesale warehouses used for supplying retail establish- 
ments with goods, and all persons employed in delivering goods to retail 
establishments from such wholesale warehouses. 

History: En. Sec. 1, Ch. 8, Ex. L. 1933. 
NOTE.—This section held impliedly re- 


plaint that in designating retail stores 
in cities and towns having a population 


pealed by the amendment of Section 4, 
Article XVIII of the Constitution, in so 
far as said section 41-1113 allows em- 
ployees of cities of less than 2500 to work 
more than eight hours a day. Opinions of 
Attorney General, Vol. 18, No. 16. 


Constitutionality 


This section was not, even prior to the 
adoption of Art. XVIII, Sec. 4 of the 
Constitution making eight hours a day’s 
work, invalid as offending against the 
fourteenth amendment to the federal Con- 
stitution, nor Art. III, Sec. 27 of the state 
Constitution. State v. Safeway Stores, 
Tnc., 106 M 182; 198, 76 P 2d 81. 


Classification as to Cities and Towns 
This section was not open to the com- 
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of 2,500 or over subject to its provisions 
the legislature made an arbitrary dis- 
crimination instead of a reasonable classi- 
fication, it being presumed in the absence 
of a contrary showing that, when the 
legislature made the classification, it had 
all the controlling facts before it. State 
v. Safeway Stores, Inc., 106 M 182, 204, 76 
Pad sls 


Definiteness 


Sections 41-1113 to 41-1115, taken as a 
whole are not so indefinite as to be unen- 
forceable. State v. Safeway Stores, Inc., 
106 M 182, 206, 76 P 2d 81. 


Collateral References 
31 Am. Jur. 1050, Labor, §§ 437 et seq. 


Al-1114 LABOR 


41-1114, (3073.2) Penalties for violations. Any person, corporation, 
agent, manager or employer who shall violate any of the provisions of the 
preceding section shall be guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not less than fifty dollars ($50.00) or 
more than six hundred dollars ($600.00), or by imprisonment in the county 
jail for not less than thirty (80) days or more than seven (7) months, or 
by both such fine and imprisonment. 

History: En. Sec. 2, Ch. 8, Ex. L. 1933. 


41-1115. (3073.8) Act not applicable to pharmacists. The provisions of 
this act shall not apply to registered pharmacists or assistant pharmacists. 
History: En. Sec. 3, Ch. 8, Ex. L. 1933. 


41-1116. (3074) Hours of telephone operators. On all lines of public 
telephones, operated in whole or in part within this state, it shall hereafter 
be unlawful for any owner, lessee, company, or corporation to hire or 
employ any operator or operators, other person or persons, to run or 
operate a telephone board or boards for more than nine hours in twenty- 
four hours, in cities or towns having a population of three thousand 
inhabitants, or over; provided, however, that the provisions of this act shall 
not apply to any person or persons, operator or operators, operating any 
telephone board or boards more than nine hours in each twenty-four for 
the purpose of relieving another employee in ease of sickness or other 
unforeseen cause or causes. 


History: En. Sec. 1, Ch. 75, L. 1909; 
re-en. Sec. 3074, R. C. M. 1921. 


41-1117. (8075) Penalty for violation of preceding section. Any 
owner, lessee, company, or corporation, who shall violate any of the provi- 
sions of this act shall, upon conviction, be punished by a fine of not less 
than one hundred dollars nor more than five hundred dollars, and each and 
every day that such owner, lessee, company, or corporation may continue 
to violate any of the provisions of this act shall be considered a separate 
and distinct offense and shall be punished as such. 


History: En. Sec. 2, Ch. 75, L. 1909; 
re-en. Sec. 3075, R. C. M. 1921. 


41-1118. (3076) Hours of labor for female employees. No female 
shall be employed in any manufacturing, mechanical, or mercantile estab- 
lishment, telephone exchange room, or office, or telegraph office, laundry, 
hotel, or restaurant in this state, for more than eight hours in any one 
day. The hours of work may be so arranged as to permit the employment 
of females at any time so that they shall not work more than eight hours 
during the twenty-four of any one day; provided, that females may be 
employed in retail stores to work not to exceed ten hours in any one day 
for one week immediately preceding Christmas day. 


History: En. Sec. 1, Ch. 108, L. 19138; of the Constitution in so far as said sec- 
amd. Sec. 1, Ch. 18, L. 1917; re-en. Sec. 1, tion allows females to work in retail 
Ch. 70, L. 1917; re-en. Sec. 3076, R. C. M. stores for ten hours a day for the week 
ARS VALS preceding Christmas. Opinions of Attor- 

NOTE.—This section held repealed by Mey General, Vol. 18, No. 63. 
amendment of Section 4, Article XVIII 
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Collateral References What is a “manufacturing establish- 
31 Am. Jur., Labor, p. 1050, §§ 437 et ment” within meaning of regulatory stat- 
seq.; p. 1062, §§ 462 et seq. ' utes. 96 ALR 1351. 


Validity, construction, and application 

Liability of employer for injury to em- of statute designed to prevent discrimina- 
ployee as affected by expiration of statu- tion between male and female employees 
tory hours of labor before injury. 71 as regards wages or other conditions of 
ALR 861. work. 130 ALR 436. 

Constitutionality of statutes limiting 
hours of labor in private industry. 90 
ALR 814. 


41-1119. (3077) Seats for female employees. Every employer in any 
manufacturing, mechanical, or mercantile establishment, laundry, hotel, 
or restaurant, or other establishment employing any female, shall provide 
suitable seats for all female employees and shall permit them to use such 
seats when they are not employed in the active duties of their employment. 


History: En. Sec. 2, Ch. 108, L. 1913; Collateral References 
amd. Sec. 2, Ch. 18, L. 1917; re-en. Sec. 2, Labor Relationsé=10. 
Ch. 70, L. 1917; re-en. Sec. 3077, R. C. M. 56 C.J.S. Master and Servant § 24. 
1921. 


41-1120. (8078) Violation of two preceding sections a misdemeanor— 
penalty. Any employer who shall require any female to work in any of the 
places mentioned in section 41-1118, more than the number of hours pro- 
vided in this act during any day of twenty-four hours, or who shall fail, 
neglect, or refuse to so arrange the work of females in his employ so that 
they shall not work more than the number of hours provided for in this act 
during any day of twenty-four hours, or who shall fail, neglect, or refuse 
to provide suitable seats, as provided in section 41-1119, or who shall 
permit or suffer any overseer, superintendent, or other agent of any such 
employer to violate any of the provisions of this act, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be fined for each offense 
not less than fifty dollars nor more than two hundred dollars, or be 
imprisoned in the county jail for a period of not less than ten nor more 
than sixty days, or both such fine and imprisonment. 


History: En. Sec. 3, Ch. 108, L. 1913; Collateral References 
amd. Sec. 3, Ch. 18, L. 1917; re-en. Sec. 3, Labor RelationsG=10. 
Soe L. 1917; re-en. Sec. 3078, R. C. M. 56 C.J.S. Master and Servant § 23. 


41-1121. (3079) Hours of labor for state and municipal governments, 
mines, mills, smelters. A period of eight hours shall constitute a day’s 
work in all works and undertakings carried on or aided by any municipal, 
county, or state government, first class school districts, and on all con- 
tracts let by them, and for all janitors, except in courthouses of sixth 
and seventh class counties, engineers, firemen, caretakers, custodians and 
laborers employed in or about any buildings, works, or grounds used or 
oceupied for any purpose by any municipal, county, or state governments, 
school districts of first class, and in mills and smelters for the treatment of 
ores, and in underground mines, and in the washing, reducing and treat- 
ment of coal; except in cases of emergency when life or property are in 
imminent danger. Provided, that for fire fighters in cities of the first and 
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second class, a. work week shall be a period of a maximum of forty hours 


during a five day week. 


History: En. Sec. 1, Ch. 50, L. 1905; 
amd. Sec. 1, Ch. 108, L. 1907; Sec. 1739, 
Rev. C. 1907; amd. Sec. 1, Ch. 30, L. 1917; 
re-en. Sec. 3079, R. C. M. 1921; amd. Sec. 
2, Ch. 116, L. 1929; amd. Sec. 1, Ch. 135, 
L. 1943; amd. Sec. 1, Ch. 244, L. 1957. Cal. 
Pol. C. Secs. 3244, 3245. 


NOTE.—Eight hours constitutes a day’s 
work for all janitors in schools, and there- 
fore a school board may not contract to 
employ janitors for a work day in excess 
of eight hours. Opinions of Attorney Gen- 
eral, Vol. 20, No. 105. 


Constitutionality 


This statute, prior to its amendment, 
was constitutional. State v. Livingston 
Concrete ete. Mfg. Co., 34 M 570, 87 P 980. 


Enforcement by Civil Action 


If a statute makes a requirement, or 
prohibits a thing, for the benefit of a 
person or class of person, one injured by 
reason of a violation of it, if free from 
fault himself, is entitled to maintain an 
action against him by whose disobedience 
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he has suffered injury; and this is true 
whether the statute is penal in its char- 
acter or not, a violation of the statute 
being negligence per se, or legal negli- 
gence. Melville v. Butte-Balaklava Cop- 
per Co., 47 M 1, 6, 130 P 441. See Kelley 
v. John R. Daily Co,, 06 M7 6a) 7aeeat 
P 326. 


Under the rule that an action does not 
lie at the suit of one who must base his 
claim, in whole or in part, on the viola- 
tion of a criminal or penal law of the 
state, a miner who was killed while work- 
ing in violation of a statute providing 
that eight hours shall constitute a day’s 
work in mines, under penalty of fine and 
imprisonment in the county jail, could 
not, if he had survived his injures, re- 
cover damages in an action brought for 
that purpose. Melville v. Butte-Balaklava 
Copper Co:, 477M 7130 eee 


References 


Cited or applied as section 1739, Revised 
Codes, before amendment, in State v. 
Hughes, 38 M 468, 471, 100 P 610. 


(3080) Penalty. Every person, corporation, stock company, 


or association of persons who violate any of the provisions of the preceding 
section shall be guilty of a misdemeanor, and upon conviction thereof shall 
be punished by a fine of not less than one hundred dollars ($100.00) nor 
more than six hundred dollars ($600.00), or by imprisonment in the county 
jail for not less than thirty days nor more than seven months, or by both 


such fine and imprisonment. 


History: En. Sec. 2, Ch. 50, L. 1905; 
re-en. Sec. 2, Ch. 108, L. 1907; Sec. 1740, 
Rev. C. 1907; re-en. Sec. 3080, R. C. M. 
1921; amd. Sec. 3, Ch. 116, L. 1929. 


Employer and Employee Subject to 
Penalty 


The inhibition contained in this section 
includes both employer and employee, and 
renders both subject to the penalty when- 
ever the former causes the employee to 
work, and the latter works for a period 
longer than eight hours. State v. Liv- 
ingston Conerete ete. Mfg. Co., 34 M 570, 
577, 87 P 980; Melville v. Butte-Balaklava 


The person who occupies a position of 
authority over one engaged as an em- 
ployee, and who exercises control over 
him, is the employer who comes within 
the prohibition of the- eight-hour law. 
State v. Hughes, 38 M 468, 472, 100 P 610. 


Independent Contractors 


One who does not sustain the relation of 
employer to any of the men employed by 
subcontractors is not answerable for the 
conduct of the latter in requiring their 
men to work more than eight hours per 
day. State v. Hughes, 38 M 468, 472, 100 
P 610. 


Copper Co., 47 M 1, 6, 130 P 441. 


41-1123. (3081) Railway employees—hours of labor. On all lines of 
steam railroads or railways operated in whole or in part within this state, 
the time of labor of locomotive engineers, locomotive firemen, conductors, 
trainmen, operators, and agents acting as operators, employed in running 
or operating the locomotive engines or trains on or over such railroads or 
railways in this state, shall not at any time exceed sixteen consecutive 
hours, or to be on duty for more than sixteen hours in the aggregate in any 
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twenty-four hour period. At least eight hours shall be allowed them off 
duty before said engineers, firemen, conductors, trainmen, operators, and 
agents acting as operators, are again ordered or required to go on duty; 
provided, however, that nothing in this section shall be construed to allow 
any engineer, fireman, conductor, or trainman to desert his locomotive or 
train in case of accident, storms, wrecks, washouts, snow blockade, or any 
unavoidable delay arising from like causes, or to allow said engineer, fire- 
man, conductor, or trainman to tie up any passenger or mail train between 
terminals. 


History: En. Sec. 1, Ch. 5, L. 1907; eral statute does not become effective 


Sec. 1741, Rev. C. 1907; re-en. Sec. 3081, 
R. C. M. 1921. 

NOTE.—Sections 41-1123 and 41-1124 
(3081 and 3082) held inoperative in so far 
as they affect members engaged in the 
operation of trains handling interstate 
commerce in view of the act of Congress 
of March 7, 1907 (84 Stat. 1415). Opinions 
of Attorney General, Vol. 3, pg. 46. 


Federal Jurisdiction 


The state loses control upon the enact- 
ment of a federal statute pertaining to 


until a later date. Northern Pacifie Ry. Co. 
v. Washington, 222 U S 370, 56 L Ed 237, 
32 S Ct 160. 


Sufficiency of Evidence 


Evidence was insufficient to support a 
verdict finding the defendant railway com- 
pany guilty of a violation of the provisions 
of this section and the following section, 
prohibiting railroads from requiring their 
trainmen to work for more than sixteen 
consecutive hours. State v. Northern Pa- 
cific Ry. Co., 41 M 557, 558, 111 P 141. 


interstate commerce, even though the fed- 


41-1124. (3082) Penalties. Any railroad company or superintendent, 
train dispatcher, trainmaster, master mechanic, or other railroad or railway 
official, who shall order or require any locomotive engineer, locomotive 
fireman, conductor, trainman, operator, or agent acting as operator, to 
labor contrary to the provisions of the preceding section, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be punished by 
a fine of not less than one hundred dollars or more than five hundred 
dollars, or by imprisonment of not less than thirty days or more than sixty 
days in the county jail; and all railroad or railway corporations operating 
lines of railroads or railways in whole or in part in this state shall be lable 
in damages for all injuries to any person or persons resulting from viola- 
tions of the provisions of said section. 


History: En. Sec. 2, Ch. 5, L. 1907;. .in State. v. Northern Pacific Ry. Co., 36 
Sec. 1742, Rev. C. 1907; re-en. Sec. 3082, M 582, 585, 93 P 945; as section 1742, 


R. C. M. 1921. Revised Codes, in State v. Northern Pacific 
Ry. Co., 41 M 557, 558, 111 P 141. 
References 
Cited or applied as section 2, Laws 1907, 
41-1125. (8083) Act not to apply to relief or wreck trains. The pro- 


visions of section 41-1123 shall not apply to relief or wreck trains. 
History: En. Sec. 3, Ch.. 5, L. 1907; 

Sec. 1743, Rev. C. 1907; re-en. Sec. 3083, 

R. C. M. 1921. 

41-1126. (3083.1) Hours of labor in cement plants, quarries and hydro- 
electric dams. <A period of eight (8) hours shall constitute a day’s work, 
except in cases of emergency where lfe and property is in imminent 
danger, for all persons employed in or about cement plants and at quarries 
and hydroelectric dams. 

History: En. Sec. 1, Ch. 77, L. 1933. 
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41-1127. (3083.2) Penalties. Any person, corporation, agent, manager 
or employer who shall violate any of the provisions of the preceding section 
shall be guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than fifty dollars ($50.00) or more than six 
hundred dollars ($600.00), or by imprisonment in the county jail for not 
less than thirty (30) days or more than seven (7) months, or by both 
such fine and imprisonment. 

History: En. Sec. 2, Ch. 77, L. 1933. 


41-1128. (3083.3) Hours of labor in sugar refineries. A period of not 
to exceed eight (8) hours shall constitute a day’s work for all persons 
employed in or about sugar refineries, except in a case of emergency when 
life and property are in danger. 

History: En. Sec. 1, Ch. 90, L. 1933. 


41-1129. (3083.4) Penalties. Any person, corporation, agent, manager 
or employer who shall violate the provisions of the preceding section shall 
be guilty of a misdemeanor, and upon conviction thereof, shall be punished 
by a fine of not less than fifty dollars ($50), or more than six hundred 
dollars ($600), or by imprisonment in the county jail for not less than 
thirty (30) days, nor more than seven (7) months, or by both such fine 
and imprisonment. 

History: En. Sec. 2, Ch. 90, L. 1933. 


41-1130. (3083.5) Exceptions. The provisions of this act shall not 
apply to beet receiving station employees, or superintendents, master 
mechanics, beet end, sugar end and steffan house foreman. 

History: En. Sec. 3, Ch. 90, L. 1933. 


41-1131. Limitation of day’s and week’s work in restaurants. A period 
of not more than eight (8) hours shall constitute a day’s work, and a period 
of not to exceed forty-eight (48) hours shall constitute a week’s work for 
persons employed in or about restaurants, cafes, lunch counters and other 
commercial eating establishments. 

The hours of work must be so arranged that persons employed in or 
about restaurants, cafes, lunch counters and other commercial eating 
establishments shall not be on duty more than eight (8) hours in the 
ageregate of any twelve (12) consecutive hours, such persons shall have 
at least twelve (12) consecutive hours off duty; provided, however, that 
the provisions of this act shall not apply to any person or persons working 
more than eight (8) hours during any twelve (12) consecutive hours, or 
more than forty-eight (48) hours during any week for the purpose of 
relieving another employee in case of sickness, or where the health of the 
public is imperiled, or where hfe and property is in imminent danger, or 
for other unforeseen cause or causes. 

History: En. Sec. 1, Ch. 199, L. 1939. Collateral References 


Labor RelationsG1351. 
56 C.J.S. Master and Servant § 15. 


41-1132. Penalty. Any person, corporation, manager, agent or em- 
ployer who shall violate any of the provisions of this act shall be guilty of 
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a misdemeanor, and upon conviction thereof shall be punished by a fine of 
not less than twenty-five dollars ($25.00) nor more than fifty dollars 
($50.00), or by imprisonment in the county jail for not less than 
fifteen (15) days nor more than sixty (60) days, or by both such fine and 
imprisonment. 

History: En. Sec. 2, Ch. 199, L. 1939. Collateral References 


Labor Relations@~1648. 
56 C.J.S. Master and Servant § 14. 


41-1133. Hours constituting work day, work week—for persons em- 
ployed about public amusements. <A period of not to exceed eight (8) 
hours shall constitute a day’s work, and a period of not to exceed forty- 
eight (48) hours shall constitute a week’s work for persons employed or 
working in or participating in and about any carnival, circus, derby show, 
walkathon, marathon dance, marathon race, marathon walk or other endur- 
ance contest, by whatever name it may be ealled, within the state of 
Montana. The hours of work must be so arranged that persons employed 
in or participating or contesting in such an exhibition, show or contest 
shall not be on duty more than eight (8) hours in the aggregate of any 
twelve (12) consecutive hours; and such persons shall have at least twelve 
(12) consecutive hours off duty. Provided, however, that the provisions 
of this act shall not apply to any traveling circus or carnival which does 
not remain in any one county of the state of Montana for a period of 
more than three (3) days; and shall not apply to any person or persons 
working more than eight (8) hours in each twelve (12) hours for the 
purpose of relieving another. employee in case of sickness, or where a 
breakdown in machinery occurs, or where life or property is in imminent 
danger. 


History: En. Sec. 1, Ch. 21, L. 1941. 


41-1134. Violation constitutes misdemeanor—penalty. Any person, 
corporation, agent, manager, employer, employee, contestant or participant 
who shall violate the provisions of this act shall be guilty of a misde- 
meanor, and upon conviction thereof shall be punished for the first offense 
by a fine of not less than fifty ($50.00) dollars; and for a second offense 
he shall be punished by a fine of not less than one hundred ($100.00) 
dollars nor more than five hundred ($500.00) dollars, or by imprisonment 
in the county jail for not less than ninety (90) days nor more than six 
(6) months, or by both such fine and imprisonment; and for a third or 
subsequent offense he shall be punished by a fine of five hundred ($500.00) 
dollars and imprisonment in the county jail for a term of six (6) months. 
Each day’s violation of this act shall constitute a separate offense within 
the meaning of this act. 


History: En..Sec. 2, Ch. 21, L. 1941. 


41-1135. Employment of persons under twenty-one as bartenders for- 
-bidden. No person under the age of twenty-one (21) years of age shall be 
. employed as a bartender, waiter, or waitress whose duty is to serve cus- 
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tomers purchasing liquors, beer or wines in any establishment which sells 
liquors, beer or wines at retail. 
History: En. Sec. 1, Ch. 114, L. 1941. 


41-1136. Penalty. Any retail vendor of liquors, beer or wines who 
employs any such person under the age of twenty-one (21) years 1s guilty 
of a misdemeanor. 

History: En. Sec. 2, Ch. 114, L. 1941. 


41-1137. Co-operative with federal agency. The department of agricul- 
ture, labor and industry through the division of labor and publicity, may, 
and it is hereby authorized to assist and co-operate with the wage and hour 
division, and the children’s bureau, U. 8. department of labor, in the 
enforcement within this state of the Fair Labor Standards Act of 1938, 
approved June 25, 1938, and, subject to the regulations of the adminis- 
trator of the wage and hour division or the chief of the children’s bureau, 
as the case may be, and the laws of the state applicable to the receipt and 
expenditure of moneys, may be reimbursed by said wage and hour division, 
or said children’s bureau, for the reasonable cost of such assistance and 
co-operation. 

History: En. Sec. 1, Ch. 56, L. 1939. 


CHAPTER 12 


APPRENTICESHIP COUNCIL AND CONTRACTS 


Section 41-1201. Apprenticeship council. 
41-1202. Duties of state apprenticeship council. 
41-1203. Local and state joint apprenticeship committees. 
41-1204. Standards for apprenticeship agreements. 
41-1205. Apprenticeship agreements. 
41-1206. Limitation. 


41-1201. Apprenticeship council. (a) The commissioner of labor and 
industry shall appoint an apprenticeship council, composed of three (8) 
representatives each from employer and employee organizations respec- 
tively. The terms of office of the members of the apprenticeship council 
first appointed by the commissioner of labor and industry shall be as fol- 
lows: One (1) representative each of employers and employees shall be 
appointed for one (1) year, two (2) years, and three (8) years respec- 
tively. On and after July 1, 1957, each member shall be appointed by the 
governor of the state of Montana for a term of three (8) years. Hach 
member shall hold office until his successor is appointed and has qualified, 
and any vacancy shall be filled by appointment by the governor of the 
state of Montana for the unexpired portion of the term. The state official 
who has been designated by the state board for vocational education as 
being in charge of trade and industrial education and the state official 
who has immediate charge of the state public employment service shall be 
ex officio members of said council without vote. 


(b) Subject to the approval of the federal committee on apprentice- 
ship, the apprenticeship council shall: (1) establish standards for ap- 
prenticeship agreements in conformity with the provisions of this act; 
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(2) issue such rules and regulations as may be necessary to carry out 
the intent and purposes of this act; and (8) perform such other duties 
as are hereinafter imposed. Not less than once every two years the ap- 
prenticeship council shall make a report through the governor of the state 
of Montana of its activities and findings to the legislature which shall be 
made available to the public. 


(c) The council may accept from the federal government or any 
agency thereof or from any state agency, any funds made available to 
carry out purposes within the scope of the activities and purposes of the 
apprenticeship council and to use such funds as said council may direct, 
for the purposes for which said funds are made available. 


(d) <A per diem of fifteen dollars ($15.00) plus actual and necessary 
expenses for meals and lodging, such expenses not to exceed that paid 
other state officials or employees, shall be paid each voting member of the 
state apprenticeship council, or their authorized representatives, while in 
official travel status and while attending official meetings for each whole 
or part of any calendar day. Such voting members, or their representatives, 
shall be reimbursed a mileage rate and the same is paid other state officials 
or state employees, for use of personally-owned vehicles to attend official 
meetings from any point in the state of Montana to the place of meeting 
in Montana and return. A maximum of three hundred dollars ($300.00) 
shall be the limitation for the combined per diem, expenses and mileage 
payments as provided for herein, for each voting member of said council, 
or their representatives, during the twelve (12) consecutive month period 
of any fiscal year from July first of one year to June thirtieth of the next 
following year. : 

History: En. Sec. 1, Ch. 149, L. 1941; Cross-Reference 


amd. Sec. 1, Ch. 99, L. 1947; amd. Sec. 1, Apprentices, minors, secs. 10-301 to 10- 
Ch. 183, L. 1957. 310. 


41-1202. Duties of state apprenticeship council. The state apprentice- 
ship council by a majority vote, shall: 

(1) encourage and promote the making of apprenticeship agreements 
conforming to the standards established by or in accordance with this act; 

(2) register such apprenticeship agreements as are in the best interests 
of the apprenticeship and conform to the standards established by or in 
accordance with this act; 

(8) keep a record of apprenticeship agreements and upon performance 
thereof issue certificates of completion of apprenticeship ; 

(4) terminate or cancel any apprenticeship agreements in accordance 
with the provisions of such agreements; and who 

(5) may act to bring about the settlement of differences arising out of 
the apprenticeship agreement where such differences cannot be adjusted 
locally or in accordance with the established trade procedure. 

Related and supplemental instruction for apprentices, co-ordination of 
instruction with job experiences, and the selection and training of teachers 
and co-ordinators for such instruction shall be the responsibility of state 
and local boards responsible for vocational education. The voting mem- 
bers of the apprenticeship council are authorized to appoint such other 
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personnel as may be necessary to aid the apprenticeship council in the 
execution of their functions under this act. 


History: En. Sec. 2, Ch. 149, L. 1941; 
amd. Sec. 2, Ch. 183, L. 1957. 


41-1203. Local and state joint apprenticeship committees. Local and 
state joint apprenticeship committees may be approved, in any trade or 
group of trades, in cities or trade areas, by the apprenticeship council, 
whenever the apprentice training needs of such trade or group of trades 
justifies such establishment. Such local or state joint apprenticeship com- 
mittees shall be composed of an equal number of employer and employee 
representatives chosen from names submitted by the respective local or 
state employer and employee organizations in such trade or group of 
trades. In a trade or group of trades in which there is no bona fide em- 
ployer or employee organization, the joint committee shall be composed of 
persons known to represent the interests of employers and of employees 
respectively, or a state joint apprenticeship committee may be approved as, 
or the council may act itself as, the joint committee in such trade or group 
of trades. Subject to the review of the council and in accordance with the 
standards established by this act and by the council, such committee shall 
devise standards for apprenticeship agreements and give such aid as may 
be necessary in their operation, in their respective trades and localities. 

History: En. Sec. 3, Ch. 149, L. 1941. 


41-1204. Standards for apprenticeship agreements. Standards for ap- 
prenticeship agreements are as follows: 

(1) <A statement of the trade or craft to be taught and the required 
hours for completion of apprenticeship which shall be not less than four 
thousand (4000) hours of reasonably continuous employment. 

(2) A statement of the processes in the trade or craft divisions in 
which the apprentice is to be taught and the approximate amount of time 
to be spent at each process. 

(3) A statement of the number of hours to be spent by the apprentice 
in work and the number of hours to be spent in related and supplemental 
instruction which instruction shall be not less than one hundred forty-four 
(144) hours per year. 

(4) <A statement that apprentices shall be not less than sixteen (16) 
vears of age. 

(5) <A statement of the progressively increasing scale of wages to be 
paid the apprentice. 

(6) Provision for a period of probation during which the apprentice- 
ship council, when authorized by the council, shall be directed to terminate 
an apprenticeship agreement at the request in writing of any party there- 
to. After the probationary period the apprenticeship council, when author- 
ized by the council, shall be empowered to terminate the registration of an 
apprentice upon agreement of the parties. 

(7) Provision that the services of the apprenticeship council may be 
utilized for consultation regarding the settlement of differences arising out 
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of the apprenticeship agreement where such differences cannot be adjusted 
locally or in accordance with the established trade procedure. 


(8) Provision that if an employer is unable to fulfill his obligation 
under the apprenticeship agreement he may transfer such obligation to 
another employer. 


(9) Such additional standards as may be prescribed in accordance with 
the provisions of this act. 
History: En. Sec. 4, Ch. 149, L. 1941. 


41-1205. Apprenticeship agreements. For the purpose of this act an 
apprenticeship agreement is: 


(1) An individual written agreement between an employer and ap- 
prentice, or 


(2) a written agreement between an employer, or an association of 
employers, and an organization of employees describing conditions of 
employment for apprentices, or 


(8) a written statement describing conditions of employment for ap- 
prentices in a plant where there is no bona fide employee organization. 


All such agreements shall conform to the basic standards and other 
provisions of this act. 
History: En. Sec. 5, Ch. 149, L. 1941. 


41-1206. Limitation. The provisions of this act shall apply to a person, 
firm, corporation or craft only after such person, firm, corporation or craft 
has voluntarily elected to conform with its provisions. 

History: En. Sec. 6, Ch. 149, L. 1941. 


CHAPTER 13 


PAYMENT OF WAGES AND PROTECTION OF DISCHARGED EMPLOYEES 


Section 41-1301. Semimonthly payment of wages. 
41-1302. Penalty for failure to pay at times specified in law. 
41-1303. Discharged employee—wages, when payable. 
41-1304. Period within which employee may recover penalties. 
41-1305. Contracts in violation of act void. 
41-1306. Judgment for wages shall include attorney’s fee. 
41-1307. Equal pay for women for equivalent service. 
41-1308. Violation of preceding section a misdemeanor—penalty. 
41-1309. Protection of discharged employees. 
41-1310. Blacklisting prohibited. 
41-1311. Employee to be furnished reason for discharge. 
41-1312. Certain acts extended to those engaged in mining. 
41-1313. Operator to file statement. 
41-1314. Penalty for failure to file. 
41-1315. Commissioner to report violations to county attorney. 
41-1316. District court proceedings. 
41-1317. Hearing—decree—restraining order—bond. 
41-1318. Service of process. 
41-1319. Enjoining further operations. 
41-1320. Punishment of employer for contempt. 
41-1321. Court may order publication of notice. 
41-1322. Attorney fee—assessment as costs. 
41-1323. Review by supreme court on certiorari. 
41-1324. Remedy cumulative. 
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41-1301. (3084) Semimonthly payment of wages. Definitions for the 
purpose of this act. 

(1) Each employer, or an authorized representative of the employer, 
shall on written demand, prior to the commencing of work, notify each em- 
ployee as to the rate of wages to be paid, whether by the hour, day, week, 
month or yearly basis and date of paydays. Such notification shall be in 
writing to each employee or the posting of notice in a conspicuous place. 
The provisions of this section shall not apply in respect to an employer 
who has entered into a signed collective bargaining agreement, when such 
agreement contains conditions of employment, wages to be received and 
hours to be worked, or to employers engaged in agriculture or stockraising, 
provided, however, such employers shall conform with the provisions of 
seetion 41-1303. 

(2) Every employer of labor in the state of Montana, shall pay to each 
of his employees the wages earned by such employees at least twice in each 
month in lawful money of the United States, or checks on banks convertible 
into cash on demand at the full face value thereof, and no person for whom 
labor has been performed shall withhold from any employee any wages 
earned or unpaid for a longer period than five (5) days after the same 
became due and payable; provided, however, reasonable deductions may be 
made for board, room, and other incidentals supplied by the employer, 
whenever such deductions are a part of the conditions of employment, or 
other deductions provided for by law; provided further, that if at such time 
of payment of wages any employee shall be absent from the regular place 
of labor, he shall be entitled to such payment at any time thereafter. Pro- 
visions of this section shall not apply to any professional, supervisory or 
technical employees, who by custom, receive their wages earned at least 
once monthly. 

(3) The following are the definitions used for the purpose of this act: 

(a) “Employ” means permit or suffer to work. 

(b) “Employer” includes any individual, partnership, association, cor- 
poration, business trust, legal representative, or any organized group of 
persons, acting directly or indirectly in the interest of an employer in 
relation to an employee, but shall not include the United States, the state 
of Montana or any legal subdivision thereof. 

(c) “Kmployee” includes any person who works for another for hire. 

(d) “Wages” includes any moneys due an employee from the employer 
or employers whether to be paid by the hour, day, week, semimonthly, 
monthly or yearly and shall include bonus, piecework, tips and gratuities 
of any kind. | 

(e) “Commissioner of labor” refers to the director, commissioner or 
chief of the labor department as such department is defined by law, or any 
person or persons designated by him for the purpose of this act. 


History: En. Sec. 1, Ch. 11, L. 1919; Insolvency, wages as preferred claim, 
re-en. Sec. 3084, R. C. M. 1921; amd. Sec. sec. 18-305. 
1, Ch. 169, L. 1941. Liens for salaries and wages, secs. 45- 


601 to 45-608. 


Cross-References ‘ : 
Discounting wages forbidden, sec. 94- sabe Se PE CRIMES 25 SEAS ER ose 


1615. 
Ad 


ae 


PAYMENT 


Wages preferred claim against employ- 
er’s estate, sec. 45-603, 


Agricultural Labor 


Since this section excludes agricultural 
labor from the operation of the act (Ch. 
11, Laws 1919), the provision of section 
41-1306 for a reasonable attorney’s fee to 
be taxed as costs does not apply in action 
by ranch hand to recover wages, and at- 
torney’s fee was properly disallowed. Ga- 
hagan v. Gugler, 100 M 599, 611, 52 P 2d 
150. 


Collective Bargaining Agreements 


Where the employer and a union entered 
into a collective bargaining agreement 
wherein a minimum scale of wages was 
established, the employer could not there- 
after orally agree with the business agent 
of the union to pay an employee less than 
the minimum scale set in the contract. 
Any such oral agreements were void since 
the business agent was not authorized to 
make them and they would have the effect 
of nullifying the minimum wage scale set 
in the agreement. Eversole v. La Combe, 
125 M 87, 231 P 2d 945. 


Instructions to Jury 


An instruction relative to the penalties 
accruing to employees by reason of the 
failure of their employer to pay semi- 
monthly wages when due, in the language 
of this section and section 41-1302, was 
properly given in an action to recover 
wages. Meister v. Farrow, 109 M 1, 21, 
vaebecd. ion. 


“Tabor” 


One who acted as watchman, messenger 
and general repairman, performed “labor” 
within the meaning of this section, re- 
quiring physical exertion, rather than men- 
tal, and therefore was entitled to maintain 
an action to recover wages. Britt v. Cot- 
ter Butte Mines, 108 M 174, 177, 91 P 2d 
403. 


41-1302. 


OF WAGES 


41-1302 


Pleadings 

Where pleadings did not show nature of 
labor performed by plaintiff suing for 
wages, and for the first time in the record 
the nature of the services as coming with- 
in this section appeared in the memoran- 
dum of costs, and later in the bill of ex- 
ceptions to the court’s ruling on costs, this 
constituted a prima-facie showing and 
was sufficient until overturned. Swanson 
v. Gnose, 106 M 262, 265, 76 P 2d 643. 


Schoolteachers 


The legislature in enacting this section, 
requiring employers of labor to make semi- 
monthly payment of wages, under penalty 
of five per cent of the wages due and un- 
paid, did not intend that the act should 
apply to a schoo! district as employer and 
a teacher, as employee, receiving a fixed 
compensation, and therefore the court prop- 
erly struck out of the complaint of a teach- 
er in her action for breach of contract an 
allegation that plaintiff was entitled to the 
five per cent penalty. McBride v. School 
District No. 2, 88 M 110, 290 P 252. 


Collateral References 


Labor Relations€-1322; 
Servant€ 74, 

56 CJ.S. Master and Servant §§ 119, 
156. 

31 Am. Jur. 1088, Labor, §§ 518 et seq. 


Master and 


Constitutionality of statute regulating 
the time of payment of wages. 12 ALR 
612. 

Validity of minimum wages statutes re- 
lating to private employment. 24 ALR 
1259. 

Employees contemplated by statutes im- 
posing penalty for nonpayment of, or de- 
laying in paying, wages. 51 ALR 1208. 

Statutes prescribing medium of pay- 
ment of wages or salary as prohibiting 
compensation by corporate stock or other 
interest in business. 137 ALR 846. 

Construction of “net profits,” “earnings,” 
or the like, in provision for profit-sharing 
bonus for corporate employees. 49 ALR 
2d 1129. 


(3085) Penalty for failure to pay at times specified in law. 


Whenever any employer, as such employer is defined in this act, fails to 
pay any of his employees, as provided in the preceding section, he shall be 
guilty of a misdemeanor. A penalty shall also attach to such employer and 
become due such employee as follows: A sum equivalent to a penalty of 
five (5%) per cent of the wages due and not paid, as herein provided, as 
liquidated damages, and such penalty shall attach and suit may be brought 
in any court of competent jurisdiction to recover the same and the wages 
due. 

It shall be the duty of the commissioner of labor to inquire diligently for 
any violations of this act, and to institute the actions for penalties provided 
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for herein, in such cases as he may deem proper, and to enforce generally 
the provisions of this act. 

Nothing herein contained shall be construed to limit the authority of 
the county attorney of any county of the state of Montana to prosecute 
actions, both civil and criminal, for such violations of this act as may come 
to his knowledge, or to enforce the provisions hereof independently and 
without specific direction of the commissioner of labor. 


History: En. Sec. 2, Ch. 11, L. 1919; wages. Meister v. Farrow, 109 M 1, 21, 
re-en. Sec. 3085, R. C. M. 1921; amd. Sec. 92 P 2d 753. 


2, Ch. 169, L. 1941. References 


Instructions to Jury Swanson ve Gnose, 106: M 262, 268, 76 
P 2d 648; Meister v. Farrow, 109 M 1, 21 


An instruction relative to the penalties 92 P 2d 753. 


accruing to employees by reason of the 


monthly wages when due, in the language Labor Relations¢=1647; Master and 
of this section and section 41-1301 was : 

: : ServantC84. 
properly given in an action to recover 56 O.J.8. Master and Servant § 156 


41-1303. (3086) Discharged employee—wages, when payable. When- 
ever any employee is discharged from the employ of any such employer, on 
leaving said employment, then all the unpaid wages of such employee shall 
immediately become due and payable on demand, and if such employer fails 
to pay any such discharged employee, within seven (7) days after such dis- 
charge and demand, all the wages due and payable to him, then the same 
penalties as provided for in the preceding section shall attach, provided, 
however, that if the employer shall, within the period herein specified, 
tender in money to such discharged employee, the full amount of the wages 
lawfully due such employee, the penalties herein provided shall not attach. 


History: En. Sec. 3, Ch. 11, L. 1919; Collateral References 
amd. Sec. 1, Ch. 66, L. 1921; re-en. Sec. Labor Relations¢>1324, 1647. 
ean C. M. 1921; amd. Sec. 3, Ch. 169, 56 C.J.S. Master and Servant § 156. 


Construction and effect of severance pay 
References provisions of employment contract. 40 
Anderson v. Commercial Credit Co., 110 ALR 2d 1044. 
M 333, 337, 101 P 2d 367. 


41-1304. (3087) Period within which employee may recover penalties. 
Any employee may recover all such penalties as are provided for the viola- 
tion of section 41-1302, which have accrued to him, at any time within six 
months succeeding such default or delay in the payment of such wages. 


History: En. Sec. 4, Ch. 11, L. 1919; References 
re-en. Sec. 3087, R. C. M. 1921. Swanson v. Gnose, 106 M 262, 268, 76 
P 2d 643. 


41-1305. (3088) Contracts in violation of act void. Any contract or 
agreement made between any person, copartnership, or corporation and any 
parties in his, its, or their employ, whose provision shall be in violation, 
evasion, or circumvention of this act, shall be unlawful and void; but such 
employee may sue to recover his wages earned, together with such five per 
cent penalty, or separately to recover the penalty, if the wages have been 
paid. 

History:- En. Sec. 5, Ch. 11, L. 1919; 
re-en. Sec. 3088, R. C. M. 1921. 
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41-1306. 


41-1306 


(3089) Judgment for wages shall include attorney’s fee. 


Whenever it shall become necessary for the employee to enter or maintain 
a suit at law for the recovery or collection of wages due, as provided for by 
this act, then such judgment shall include a reasonable attorney’s fee in 
favor of the successful party, to be taxed as part of the costs in the case. 


History: En. Sec. 6, Ch. 11, L. 1919; 
re-en. Sec. 3089, R. C. M. 1921. 


Constitutionality 


This section is not invalid as violating 
the due process of law clause of either the 
state or federal constitutions, (Art. III, 
Sec. 27, Const.) nor as denying to either 
party the equal protection of the law. 
Britt v. Cotter Butte Mines, 108 M 174, 
L761791-P 2d 403. 


Agricultural Labor 


Attorney’s fee not allowable in suit for 
wages of a general ranch hand, coming 
under the exception as to agricultural 
labor provided in section 41-1301. Ga- 
hagan v. Gugler, 100 M 599, 611, 52 P 2d 
150. 


_ Assignee’s Right to Attorney Fee 


The right to include a reasonable attor- 
ney’s fee where an employee is forced to 
bring suit to recover wages due is statu- 
tory, and the assignment of the wage claim 
carries with it the right to recover a 
reasonable attorney’s fee; however, where 
thirty-nine claims are established in one 
suit, the attorney’s fee should not amount 
to as much as it would have been if thirty- 
nine individual suits had been brought. 
(See sec. 67-1523.) Meister v. Farrow, 
OOM US OD ae 2d oo. 


Decedent’s Estate 


Contention by administrator that suit 
was unnecessary to recover for work done 
at request of his decedent as he would 
have allowed claim if it had not been an 
overcharge, and contention that he had no 
other alternative than to pay it as pre- 
sented, therefore an attorney’s fee was not 
permissible under this section, was not 
maintainable in view of the record, and 
section 91-2715, permitting administrators 
to pay claims in part, and section 91-2719, 
providing for court approval. Swanson v. 
Gnose, 106 M 262, 266, 76 P 2d 643. 


Express Provision of Law 


Under the rule provided by section 93- 
8618, that costs are not allowable unless 
expressly authorized by statute, the provi- 
sion of this section for reasonable attor- 
ney’s fee in favor of successful party, is an 
“express provision of law” for the allow- 
ance of costs. Swanson v. Gnose, 106 M 
262, 265, 76 P 2d 643. 
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Failure to File Memorandum 


In an action for wages, where a motion 
to strike a memorandum of costs was 
granted upon the ground that the mem- 
orandum had not been filed within the 
time provided by section 93-8619, all items 
of cost in the action, including attorney’s 
fee, failed and the judgment was required 
to be corrected by striking the item of 
the attorney’s fee and other costs there- 
from. Wilson v. Wininger, — M —, 345 
P2drel4, 377. 


Limitation of Actions 


The provision of section 41-1304 declar- 
ing that an employee may recover the 
penalties provided by section 41-1302 at 
any time within six months after default 
or delay in payment of wages, does not 
affect the provision of this section relating 
to including a reasonable attorney’s fee; 
in the instant case the action was brought 
about three years after plaintiff’s employ- 
ment ceased and it was the duty of the 
district court to allow a reasonable attor- 
ney’s fee as a proper and legal cost item. 
Swanson v. Gnose, 106 M 262, 268, 76 P 2d 
643. 


Pleading and Proof 


In an action to recover wages due, the 
plaintiff is entitled to a reasonable at- 
torney’s fee as a part of the costs without 
being required to either plead or prove 
such item. Gardiner v. Eclipse Grocery 
Co., 72 M 540, 550, 234 P 490. 


A memorandum of costs, including an 
item of attorneys’ fees, in an action to 
recover wages due, and setting forth the 
nature of the services rendered, makes out 
a prima-facie case upon which the claim 
for such fees is based, by this section, and 
no further proof is required until such 
prima-facie case is overturned. An alleged 
error in striking an item of attorney’s 
fees from cost bill by order made two 
months after entry of judgment, was 
properly reviewable on appeal from the 
judgment, even though the item did not 
appear as a part of such judgment. Swan- 
son v. Gnose, 106 M 262, 265, 76 P 2d 643. 


Quantum Meruit 


The fact that plaintiff was suing on 
quantum meruit for the reasonable value 
of his services rather than for a lump sum, 
did not deprive him of the right to have 
his attorneys’ fees taxed as costs against 
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defendant upon rendition of judgment in Collateral References 

his favor under this section. Britt v. Cot- Constitutionality of statute permitting 

ter Butte Mines, 108 M 174, 178, 91 P recovery of attorney’s fee in proceeding 

2d 403. to enforce employee’s claim for wages. 14 
ALR 2d 452. 


41-1307. (8090) Equal pay for women for equivalent service. It shall 
be unlawful for any person, firm, state, county, municipal, or school district, 
public or private corporation, to employ any woman or women in any 
occupation or calling within the state of Montana for salaries, wages, or 
compensation which are less than that paid to men for equivalent service 
or for the same amount or class of work, or labor in the same industry, 
school, establishment, office, or place of any kind or description. 

History: En. Sec. 1, Ch. 147, L. 1919; 56 C.J.S. Master and Servant § 152. 


ears auac Zanes (8! TA Validity, construction, and application 
References of statute designed to prevent discrimina- 
Farrell v. Yellowstone County, 68 M 313, TUES IMIS AEM SUL ne cme Oyen 
2 r as regards wages or other conditions of 
316, 218 P 559. 
f work. 130 ALR 436. 
Collateral References 


Labor Relations€—1133. 


41-1308. (3091) Violation of preceding section a misdemeanor—penalty. 
Any person, firm, state, county, municipal, or school district officers, or 
public or private corporation, violating any of the provisions of section 
41-1307, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than twenty-five dollars nor more than five 
hundred dollars for each offense. 

History: En. Sec. 2, Ch. 147, L. 1919; References 


re-en. Sec. 3091, R. C. M. 1921. Farrell v. Yellowstone County, 68 M 313, 
316, 218 P 559. 


41-1809. (38092) Protection of discharged employees. If any person, 
after having discharged an employee from his service, prevents, or attempts 
to prevent, by word or writing of any kind, such discharged employee, 
from obtaining employment with any other person, such person is punish- 
able as provided in section 94-3555, and is lable in punitive damages to 
such discharged person, to be recovered by civil action; no person is pro- 
hibited from informing, by word or writing, any person to whom such dis- 
charged person or employee has applied for employment, a truthful state- 
ment of the reason for such discharge. 


History: Ap. p. Sec. 1, p. 257, L. 1891; Collateral References 
amd, Sec. 3390, Pol. C. 1895; re-en. Sec. Labor Relations¢—24. — 
1755, Rev. C. 1907; re-en. Sec. 3092, R. C. 56 C.J.S. Master and Servant § 44. 
M. 1921. 


41-1310. (8093) Blacklisting prohibited. If any company or corpora- 
tion in this state authorizes or allows any of its agents to blacklist, or any 
person does blacklist, any discharged employee, or attempts by word or 
writing, or any other means whatever, to prevent any discharged employee, 
or any employee who may have voluntarily left said company’s service, 
from obtaining employment with another person, except as provided for 
in the next preceding section, such company or corporation or person is 
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liable in punitive damages to such employees so prevented from obtaining 
employment, to be recovered by him in civil action; and is also punishable 
as provided in section 94-3555. 

History: Ap. p. Sec. 2, p. 258, L. 1891; | References 


amd. Sec, 3391, Pol. C. 1895; re-en. Sec. Phelos D ; - 
ue , ps Dodge Corp. v. National Labor 
1756, Rev. C. 1907; re-en. Sec. 3093, R. C. Relations Board, 313 U § 177, 184, 85 L 


M. 1921. Ed 1271, 61 S Ct 845. 


41-1311. (3094) Employee to be furnished reason for discharge. It is 
the duty of any person, after having discharged any employee from his 
service, upon demand by such discharged employee, to furnish him in 
writing a full, succinct, and complete statement of the reason of his dis- 
charge, and if such person refuses so to do within a reasonable time after 
such demand, it 1s unlawful thereafter for such person to furnish any state- 
ment of the reason of such discharge to any person, or in any way to black- 
list or to prevent such discharged person from procuring employment else- 
where, subject to the penalties and damages prescribed in this chapter. 


History: Ap. p. Sec. 3, p. 258, L. 1891; Relations Board, 313 U S 177, 184, 85 L 
amd. Sec. 3392, Pol. C. 1895; re-en. Sec. Ed 1271, 61 S Ct 845. 
1757, Rev. C. 1907; re-en. Sec. 3094, R. C. 


M. 1921. Collateral References 
Labor Relations¢24. 
References 56 C.J.S. Master and Servant § 44. 


Phelps Dodge Corp. v. National Labor 


41-1312. Certain acts extended to those engaged in mining. For the 
purposes of this act, all the provisions of sections 41-1301 to 41-1311, shall 
extend to and govern every person, firm, partnership or corporation engaged 
in the business of extracting, or of extracting and refining or reducing 
metals and minerals, or mining for coal, or drilling for oil, save and except 
such persons, firms, partnerships or corporations as have a free and unen- 
ecumbered title to not less than one-half (144) the fee of the property being 
worked; for this purpose outstanding unpaid or unredeemed tax sale cer- 
tificate shall not be considered an encumbrance. 

History: En. Sec. 1, Ch. 39, L. 1939. Collateral References 
Labor Relations€-24, 1133, 1322, 1324, 


1647. 
56 C.J.S. Master and Servant § 81. 


41-1313. Operator to file statement. Every person, firm or partnership 
coming within the provisions of this act shall before commencing opera- 
tions, file with the commissioner of labor of the state of Montana and also 
in the office of the county clerk and recorder of each county where such 
operations are to be carried on, a verified statement showing the names and 
addresses of each party interested therein, or, if a corporation, the names 
and addresses of its officers and directors, the principal place of business 
of such corporation and the names and addresses of the person, or persons, 
resident of Montana, designated as the person, or persons, upon whom 
service of process may be made. 


History: En. Sec. 2, Ch. 39, L. 1939. Collateral References 


Labor Relations€-1081. 
56 C.J.S. Master and Servant § 151. 
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41-1314. Penalty for failure to file. Every person, firm, partnership or 
corporation failing to file a statement with the commissioner of labor and 
in the offices of the county clerks and recorders, as provided in section 
41-1313 shall be deemed guilty of a misdemeanor and punishable as pro- 
vided by law. 

History: En. Sec. 3, Ch. 39, L. 1939. 


41-1315. Commissioner to report violations to county attorney. (1) 
Whenever it shall appear from reliable information satisfactory to the com- 
missioner of labor of the state of Montana that any person, firm, partner- 
ship or corporation engaged in the business mentioned in section 41-1312, 
and not exempt from the effect of this act, shall have failed to pay any 
wages or salaries due his employees as required by sections 41-1301 to 
41-1311, he shall have the right to deliver such information to the county 
attorney of the county wherein the operations of the employer are being 
carried on and to request such county attorney to file a complaint in the 
district court of said county in accordance with the provisions of this act 
and said sections 41-1301 to 41-1311. 


(2) Should such complaint be filed by the county attorney upon his 
own motion, or at said request of said commissioner of labor, the same 
shall pray that relief be had against the employer for the greater security 
for the payment of salaries and wages of the employees; provided, however, 
that any such employees may make complaint direct to the county attorney 
relative to any violation of this act or of said sections 41-1301 to 41-1811. 
If said county attorney believes, after receiving said information, that the 
provisions of sections 41-1301 to 41-1311, or any thereof, have been violated, 
and that such violation or violations of said sections 41-1301 to 41-1311 was 
or were willful, or that the financial condition of the employer is such as 
to endanger employees in receiving prompt payment or collection of wages, 
it shall be his duty to file the complaint aforesaid in said district court. 


(3) The county attorney of the county shall promptly notify the com- 
missioner of labor of any complaint made by any employee relative to the 
violation of any of the provisions of this act or said sections 41-1301 to 41- 
1311, and shall in writing keep said commissioner of labor advised of each 
step in any proceeding taken by said county attorney thereunder. Upon 
the filing of such complaint, summons shall issue thereon and a copy of 
such complaint and a copy of the summons shall be served upon the em- 
ployer who shall have ten (10) days after such service to appear and defend 
such action. All proceedings upon such complaint shall be promptly 
prosecuted. 

History: En. Sec. 4, Ch. 39, L. 1939. Collateral References 


Master and Servant@=80(1). 
56 C.J.S. Master and Servant § 122. 


41-1316. District court proceedings. Upon the conclusion of the hear- 
ing upon such complaint, the judge of the district court may make findings 
and shall issue an order to the employer in default to pay within five (5) 
days all wages and salaries found by the court to be due and unpaid; or 
an order to appear before the court within ten (10) days and show cause 
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why a judgment and order should not issue requiring said employer to 
give bond for the payment of all wages and salaries then due and there- 
after to accrue to his employees within said county. Service of such order 
shall be made at least five (5) days before the date set for hearing or the 
date to which such hearing may be continued by the court upon good 
cause shown. 

History: En. Sec. 5, Ch. 39, L. 1939. Collateral References 


Master and Servant€80(16). 
56 C.J.S. Master and Servant § 134. 


41-1317. Hearing—decree—restraining order—bond. (1) Upon the 
hearing of such order, if the court shall determine that the default of said 
employer in the payment of wages and salaries was willful, or that the 
financial condition of the employer is such as to endanger or delay or im- 
pede employees in collecting their wages and salaries, or that the employer 
is a nonresident of the state of Montana without yisible property in said 
county subject to execution, or who has within two (2) years defaulted in 
payroll payments, the court may adjudge and decree that the employee or 
employees are endangered in the collection of their just demands, and the 
court may issue a restraining order against the employer forbidding further 
prosecution of operations by said employer until after the employer has 
furnished a good and sufficient bond, in form to be approved by the court 
with good and sufficient surety or sureties who can and do legally justify, 
and deposit said bond with the clerk of court of said county, obligating the 
employer to pay all wages and salaries as required by said sections 41-1301 
to 41-1311. Said bond may be that of a surety company licensed and author- 
ized to do business within the state of Montana, or of two (2) owners of 
real estate situate in said county and who ean and do justify as sureties in 
the same manner as sureties justify on appeal bonds or bail bonds. Said 
bond shall be in the sum of not less than five hundred dollars ($500.00) for 
each unit of five (5) men or less employed by such person, firm, partner- 
ship, or corporation. Any person whose wages or salary has remained un- 
paid for fifteen (15) days or more after due, shall have a right to sue upon 
said bond for the recovery of his wages or salary. 

(2) Said bond shall continue in force for one (1) year. Said bond shall 
run in the name of the state of Montana and shall be examined and ap- 
proved by the judge of the district court, said approval to be endorsed 
thereon; provided, however, that nothing contained in this act shall be 
considered as requiring any person, firm, partnership or corporation to file 
a bond or bonds if he or it pays for all labor in full each day, or where such 
labor has been performed upon a written building or construction contract 
to furnish material or other consideration as well as labor; provided, how- 
ever, that nothing herein shall prohibit the making or entering into of any 
wage or working agreement, such as grubstake agreements and/or similar 
agreements; provided such employer or contractor keeps in force proper 
workmen’s compensation insurance. 

History: En. Sec. 6, Ch. 39, L. 1939. 


41-1318. Service of process. All orders and other process provided for 
in this act shall be served by the sheriff upon the employer in the same 
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manner as a summons in a civil suit is served; service upon any partner or 
member of any firm shall be considered service upon each partner and each 
member of the firm. In the event that the employer is a nonresident, or a 
corporation without officers or directors within the county, who cannot con- 
veniently and promptly be found for service, then service upon the man- 
ager, superintendent or foreman in charge of the work, or, there being 
none such, then posting a copy of the order, or other process provided to 
be served herein, in a conspicuous place at or near the entrance to the 
principal workings shall be deemed sufficient service. 
History: En. Sec. 7, Ch. 39, L. 1939. 


41-1319. Enjoining further operations. In the event that the bond 
ordered by the district court is not executed and filed with the county 
treasurer within the time fixed by the court, the court may, if he deems the 
persons working for such employer to be insecure in the prompt payment 
or collection of their Wages or salaries, enjoin any and all further opera- 
tions of said employer within the state of Montana, for a period of one (1) 
year, at any mine or reduction works, or oil well or until the order, judg- 
ment or decree of the court shall have been fully complied with. The said 
district court shall include in any order, judgment or decree against the 
employer, all costs of the proceeding, which shall be taxed against the em- 
ployer and paid into the clerk of the court to be by him deposited with the 
county treasurer to the credit of the general fund of the county. The county 
attorney of the county wherein such proceedings are had, or the attorney 
general of the state, shall, at his or their discretion, file such action and 
prosecute the same. 

History: En. Sec. 8, Ch. 39, L. 1939. 


41-1320. Punishment of employer for contempt. In event the employer 
fails for thirty (80) days or more to pay the costs of the proceeding and/or 
fails to furnish the bond required by the court, the court may proceed 
against and punish said employer for contempt of court. 

History: En. Sec. 9, Ch. 39, L. 1939. 


41-1321. Court may order publication of notice. In the discretion of 
the court, it may order the clerk of the court to publish a brief notice or 
memorandum in a newspaper published in the county, of the entry of the 
order against the employer, requiring said employer to furnish said bond, 
said publication shall be for four (4) consecutive weeks. The cost of such 
publication shall be assessed against the employer as one of the costs of the 
proceeding. 

History: En. Sec. 10, Ch. 39, L. 1939. 


41-1322. Attorney fee—assessment as costs. In event any person whose 
wages or salary has remained unpaid for fifteen (15) days or more after 
due, shall bring suit as in section 41-1817 provided, the court shall assess 
as costs against the unsuccessful party a reasonable attorney fee. 


History: En. Sec. 11, Ch. 39, L. 1939. recovery of attorney’s fee in proceeding 
to enforce employee’s claim for wages. 14 
Collateral References ALR 2d aa pti of : 


Constitutionality of statute permitting 
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41-1323. Review by supreme court on certiorari. In event any em- 
ployer against whom an order to furnish the bond described in this act 
feels aggrieved by any order or injunction of the district court, he shall be 
entitled, upon payment for the transcript of record, to have his objections 
and exceptions reviewed and determined by the supreme court as upon 
a writ of certiorari. 

History: En. Sec. 12, Ch. 39, L. 1939. 


41-1324. Remedy cumulative. The remedy herein provided for the 
greater security for the payment of wages and salaries and the collection 
thereof, shall be in addition to any remedy now provided by law for the 
payment and collection of wages and salaries. 

History: En. Sec. 13, Ch. 39, L. 1939. 


CHAPTER 14 
EMPLOYMENT AGENCIES, REGULATION 


Section 41-1401. Definition of terms used in act. 
41-1402. License to conduct employment agency—fee. 
41-1403. Contents of license. 
41-1404. Application for license. 
41-1405. Bond of applicant. 
41-1406. Action upon bond. 
41-1407. Registers to be kept by licensed persons. 
41-1408. Fees which may be charged applicants—repayment of fees. 
41-1409. Receipts to be delivered to applicants for employment and help. 
41-1410. Gifts or other things of value in lieu of fees prohibited. 
41-1411. Applicants for employment entitled to card—contents of card. 
41-1412. Copies of act to be posted where. 
41-1413. Duty of licensed persons when sending contract laborers outside of 
county. 
41-1414. Female applicants not to be sent to questionable places. 
41-1415. False and fraudulent advertising—name and address of agency to 
appear on advertising matter. 
41-1416. Violation of act a misdemeanor—penalty. 


41-1401. (4157) Definition of terms used in act. The term “person,” 
when used in this act, means and includes any individual, company, asso- 
ciation, or corporation, or their agents, and the term “employment agency” 
means and includes the business of keeping an intelligence office, employ- 
ment bureau, or other agency or office for procuring work or employment 
for persons seeking employment, where a fee or privilege is exacted, 
charged, or received, directly or indirectly, for procuring or assisting to 
procure employment, work, or a situation of any kind, or for procuring or 
providing help for any person, whether such fee is collected from the appli- 
eant for employment or the applicant for help, excepting agencies for 
procuring employment for school teachers exclusively. The term “fee” 
as used in this act means money or other thing of value, or a promise to 
pay money or thing of value. 


History: En. Sec. 1, Ch. 225, L. 1919; Collateral References 
re-en. Sec. 4157, R. C. M. 1921. Licenses¢11(7). 


firdaaleferanica 53 C.J.S. Licenses § 30. 


Employment agencies, establishment in 
cities and towns, sec. 3-1502. 
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41-1402. (4158) License to conduct employment agency—fee. No per- 
son shall open, keep, or carry on any such employment agency in the state 
of Montana, unless every such person shall procure a license therefor from 
the county treasurer of the county in which such person intends to conduct 
such agency. Such license shall be granted upon the payment to said 
county treasurer of a fee of five dollars annually for such employment 
agencies. 

History: ‘En. Sec. 2, Ch. 225, L. 1919; Collateral References 


re-en. Sec. 4158, R. C. M. 1921. Unlicensed agency’s right to recover for 


services. 30 ALR 863. 
Constitutionality of statute regulating 


Carrying on business without license, employment agencies. 56 ALR 1340. 
penalty, sec. 94-1511. 


Cross-Reference 


41-1403. (4159) Contents of license. Every license shall contain the 
name of the person licensed, a designation of the city, street, and number 
of the house in which the person licensed is authorized to carry on said 
employment agency, and the number and date of such license. 


History: En. Sec. 3, Ch. 225, L. 1919; 
re-en. Sec. 4159, R. C. M. 1921. 


41-1404. (4160) Application for license. The application for such li- 
cense shall be filed not less than one month prior-to the granting of said 
license, and shall be accompanied by the affidavits of two or more persons 
who have known the applicant or the chief officer thereof, if the applicant 
is a corporation, for five years, stating that the said applicant or officer 
thereof is a person of good moral character. 


History: En. Sec. 4, Ch. 225, L. 1919; Collateral References 
re-en. Sec. 4160, R. C. M. 1921. Licenses@=22. 


53 C.J.S. Licenses § 39. 


41-1405. (4161) Bond of applicant. The county treasurer of each 
county shall require such person to file with his application for a license a 
bond in due form to the state of Montana, in the penal sum of three thou- 
sand dollars, with two or more sufficient securities, and conditioned that the 
obligor will not violate any of the duties, terms, conditions, provisions, or 
requirements of this act. 


History: -En. Sec. 5, Ch. 225, L. 1919; Collateral References 
re-en. Sec. 4161, R. C. M. 1921. Licenses@=26. 


53 C.J.S. Licenses § 36. 


41-1406. (4162) Action upon bond. If any person shall be aggrieved 
by the misconduct of any such licensed person, such person may maintain 
an action in his own name upon the bond of said employment agent in any 
court having jurisdiction of the amount claimed. 

History: En. Sec. 6, Ch. 225, L. 1919; 
re-en. Sec. 4162, R. C. M. 1921. 

41-1407. (4163) Registers to be kept by licensed persons. It shall be 
the duty of every such licensed person to keep a register, approved by the 
county treasurer, in which shall be entered the date of every application 
for employment; the name and address of the applicant; the amount of the 
fee received. Such licensed person shall also enter in a separate register 
approved by the county treasurer the name and address of every applicant 
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for help, the date of such application, the kind of help requested, the 
names of the persons sent, with the designation of the one employed, the 
amount of the fee received and the rate of wages agreed upon. The afore- 
said registers of applicants for employment and for help shall be open 
during office hours to inspection by the county treasurer. 


History: En. Sec. 7, Ch. 225, L. 1919; Collateral References 
re-en. Sec. 4163, R. C. M. 1921. Labor Relations6=18. 


56 C.J.S. Master and Servant § 26. 


41-1408. (4164) Fees which may be charged applicants—repayment 
of fees. The fees charged applicants for any employment shall not exceed 
the sum of three dollars. In ease the applicant, through no fault, neglect, 
or refusal of his own, shall not obtain help or employment through such 
agency, then such licensed person shall, on demand, repay the full amount 
of the said fee, allowing five days’ time to determine the fact of the appli- 
eant’s failure to obtain help or employment. 


History: En. Sec. 8, Ch. 225, L. 1919; 
re-en. Sec. 4164, R. C. M. 1921. 


41-1409. (4165) Receipts to be delivered to applicants for employment 
and help. It shall be the duty of such licensed person to give to every 
applicant for employment from whom a fee shall be received a receipt in 
which shall be stated the name of said applicant, the date and amount of 
the fee, and the purpose for which it is paid, and to every applicant for help 
a receipt stating the name and address of said applicant, the date and 
amount of the fee, and the kind of help to be provided. Every such receipt 
shall have printed on the back thereof a copy of this section. 


History: En. Sec. 9, Ch. 225, L. 1919; 
re-en. Sec. 4165, R. C. M. 1921. | 


41-1410. (4166) Gifts or other things of value in lieu of fees prohibited. 
No such licensed person shall receive or accept any valuable thing or gift 
as a fee in lieu thereof, and no fee shall be accepted by such licensed 
person for any other purpose, directly or indirectly, by any pretense or 
subterfuge employed to evade the intent or purpose of this section, except 
as herein provided. No such licensed person shall divide fees with con- 
tractors or other employers to whom applicants for employment are sent. 


History: En. Sec. 10, Ch. 225, L. 1919; 
re-en. Sec. 4166, R. C. M. 1921. 


41-1411. (4167) Applicants for employment entitled to card—contents 
of card. Every such licensed person shall give to each applicant for 
employment a card containing the name and address of such employment 
agency, and the written name and address of the person to whom the 
applicant is sent for employment. 

History: En. Sec. 11, Ch. 225, L. 1919; 
re-en. Sec. 4167, R. C. M. 1921. 

41-1412. (4168) Copies of act to be posted where. Every such licensed 
person shall post in a conspicuous place in each room of such agency a plain 
and legible copy of this act. 

History: En. Sec. 12, Ch. 225, L. 1919; 
re-en. Sec. 4168, R. C. M. 1921. 
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41-1413. (4169) Duty of licensed persons when sending contract 
laborers outside of county. Whenever such licensed person or any other 
acting for him agrees to send one or more persons to work as contract 
laborers in any one place outside the county in which such agency is 
located, the said licensed person shall file with the county treasurer, within 
five days after the contract is made, a statement containing the following 
items: Name and address of the employer, name and address of the em- 
ployee, nature of work to be performed, hours of labor, wages offered, 
designation of the persons employed, and terms of transportation. 


History: En. Sec. 13, Ch. 225, L. 1919; 
re-en. Sec. 4169, R. C. M. 1921. 


41-1414, (4170) Female applicants not to be sent to questionable places. 
No such licensed person shall send or cause to be sent any female help as 
servants or inmates to any questionable place, or place of bad repute, house 
of ill fame, or assignation house, or to any house or place of amusement 
kept for immoral purposes, the character of which such licensed person 
could have ascertained upon reasonable inquiry. 


History: En. Sec. 14, Ch. 225, L. 1919; 
re-en. Sec. 4170, R. C. M. 1921. 


41-1415. (4171) False and fraudulent advertising—name and address 
of agency to appear on advertising matter. No such licensed person shall 
publish or cause to be published any false or fraudulent notice or advertise- 
ment; all advertisements of such employment agency by means of cards, 
circulars, or signs, and in newspapers and other publications, and all 
letterheads, receipts, and blanks shall contain the name and address of such 
employment agency, and no such licensed person shall give any false in- 
formation, or make any false promise concerning employment to any appli- 
cant who shall register for employment or help. 

History: Hn. Sec. 15, Ch. 225, L. 1919; Cross-Reference 


re-en. Sec. 4171, R. C. M. 1921. Advertisements for workmen to state 
existence of labor trouble, secs. 94-3556, 
94-35-256, 94-35-257. 


41-1416. (4172) Violation of act a misdemeanor—penalty. Any viola- 
tion of the provisions of this act shall constitute a misdemeanor punishable 
by a fine of not less than one hundred dollars nor more than five hundred 
dollars, or imprisonment for a period of not more than ninety days, or by 
both such fine and imprisonment. 


History: En. Sec. 16, Ch. 225, L. 1919; 
re-en. Sec. 4172, R. C. M. 1921. 


CHAPTER 15 
WAGE BROKERS 


Section 41-1501. Wage brokers to procure license and give bond. 
41-1502. Issuance of license—terms and amount thereof. 
41-1503. Wage broker defined. 
41-1504. Restrictions upon assignment of wages or salary. 
41-1505. Interest on loan—amount and computation. 
41-1506. Wife must join in assignment of wages—acknowledgment. 
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41-1507. Assignments invalid without notice to employer—filing assignments. 
41-1508. Assignment to be considered a loan. 
41-1509. Violation of act constitutes misdemeanor—penalties. 
41-1510. Note, instrument or assignment contrary to act void. 
41-1501. (4173) Wage brokers to procure license and give bond. From 


and after the passage of this act, no person, company, corporation, or 
association shall establish or conduct the business of wage broker within 
the state of Montana, unless such person, company, corporation, or associa- 
tion shall have first procured a license from the proper authorities as here- 
inafter provided, and shall have executed a bond in such sum as said au- 
thorities may require for the faithful carrying out of the provisions of this 
act, and of the ordinances of any town or city in which such business may 
be carried on. 


History: En. Sec. 1, Ch. 56, L. 1911; 
re-en. Sec. 4173, R. C. M. 1921. 


Collateral References 
Pawnbrokers and Money Lenders@4. 
References 70 C.J.S. Pawnbrokers § 3. 


Costello v. Great Falls Iron Works, 59 
M 417, 418, 196 P 982. 


41-1502. (4174) Issuance of license—terms and amount thereof. The 
board of county commissioners of any county in this state, or, in case said 
business be carried on in any incorporated city or town, the city council or 
board of trustees of said city or town, may in their discretion, from time to 
time, grant licenses to any person or persons, company, corporation, or 
association to conduct or carry on the business of wage broker upon pay- 
ment of such sum therefor, and upon such terms and conditions as the said 
board of county commissioners or city council or board of trustees shall by 
resolution or ordinance require. 


History: En. Sec. 2, Ch. 56, L. 1911; re- 
en. Sec. 4174, R. C. M. 1921. 


41-1503. (4175) Wage broker defined. Any person, company, corpo- 
ration, or association parting with, giving, or loaning money, either directly 
or indirectly to any employee or wage earner, upon the security of or in 
consideration of any assignment or transfer of wages or salary of such 
employee or wage earner, shall be deemed to be a wage broker within the 
meaning of this act. 


History: En. Sec. 3, Ch. 56, L. 1911; 
re-en. Sec. 4175, R. C. M. 1921. 


Indirect Consideration 
One who parts with money, either di- 


Contractor’s Assignee 


In an action by a bank as assignee of a 
contractor for a balance due on a contract 
assigned as security for a loan, an allega- 
tion in the answer that the assignment 
had not been acknowledged nor filed with 
the county clerk as required by sections 
41-1506 and 41-1507, was properly stricken, 
it appearing affirmatively that the assignor 
was neither a wage earner nor an employee 
but a contractor, and therefore the assignee 
was not a wage broker. Security State 
Bank of Roy v. Melchert, 67 M 535, 539, 
216 P 340. 
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rectly or indirectly, in consideration of 
the assignment of wages, is a wage broker 
within the meaning of this section. Cos- 
tello v. Great Falls Iron Works, 59 M 
417, 418, 196 P 982. 


References 

Security State Bank of Roy v. Melchert, 
67 M 535, 539, 216 P 340. 

Collateral References 


Pawnbrokers and Money Lenders¢=3. 
70 C.J.S. Pawnbrokers § 4. 
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41-1504. (4176) Restrictions upon assignment of wages or salary. 
No assignment of his or her wages or salary by any employee or wage 
earner to any wage broker for his or her benefit shall be valid or enforce- 
able, nor shall any employer or debtor recognize or honor such assignment 
for any purpose whatever, unless it be for a fixed and definite part or all 
of the wages or salary theretofore earned. 

History: En. Sec. 4, Ch. 56, L. 1911; Collateral References 


re-en. Sec. 4176, R. C. M, 1921. Pawnbrokers and Money Lenders€6.7. 
70 C.J.S. Pawnbrokers § 6. 


41-1505. (4177) Interest on loan—amount and computation. No wage 
broker shall ask, demand, or receive, either as compensation or interest, or 
in any other manner, directly or indirectly, any compensation or interest 
for the use of money advanced or loaned by him to any employee or wage 
earner in excess of twelve per cent per annum, and said compensation or 
rate of interest shall be computed upon the amount actually advanced to 
and received by the employee or wage earner, and shall include all com- 
missions or compensation whatsoever to the wage broker or any other per- 
son for making or procuring said loan. 


History: En. Sec. 5, Ch. 56, L. 1911; 
re-en. Sec. 4177, R. C. M. 1921. 


41-1506. (4178) Wife must join in assignment of wages—acknowledg- 
ment. No assignments of his wages or salary to a wage broker by a mar- 
ried man, who shall have a wife residing in this state, shall be valid or en- 
forceable without the consent of his wife, evidenced by her signature to 
said assignment, executed and acknowledged before a notary public or 
other officer empowered to take acknowledgments, and no wage broker 
or person connected with him, directly or indirectly, shall be authorized to 
take any such acknowledgments. 


History: En. Sec. 6, Ch. 56, L. 1911; 
re-en. Sec. 4178, R. C. M. 1921. 


41-1507. (4179) Assignments invalid without notice to employer—filing 
assignments. No assignment of wages or salary to a wage broker shall be 
valid or enforceable unless notice in writing of the same, accompanied by 
a copy of the assignment, shall be given to the employer within one day 
from the date of its execution; and all assignments shall be filed in the 
office of the county clerk of the county where the assignor resides, and no 
assignment shall be valid unless so filed. 


History: En. Sec. 7, Ch. 56, L. 1911; 
re-en. Sec. 4179, R. C. M. 1921. 


41-1508. (4180) Assignment to be considered a loan. Every purchase 
by a wage broker of an assignment of the wages or salary of any employee 
or wage earner shall be held and considered a loan, in the sum of the 
amount actually paid to and received by such employee or wage earner, 
and shall be subject to all the provisions of this act. 


History: En. Sec. 8, Ch. 56, L. 1911; 
re-en. Sec. 4180, R. C. M. 1921. 
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41-1509. (4181) Violation of act constitutes misdemeanor—penalties. 
Any person, company, corporation or association, and any officer, member, 
agent or employee thereof violating any or either of the provisions of sec- 
tions 41-1501 to 41-1508, both inclusive, shall be deemed guilty of a mis- 
demeanor, and upon conviction shall be liable to a fine in the sum of not 
less than one hundred dollars ($100.00) nor more than five hundred dollars 
($500.00), for each offense or to imprisonment in the county jail for a 
period not to exceed ninety (90) days or both, and in addition thereto the 
debt and accrued interest thereon shall be discharged and the security 
shall be void. 


History: En. Sec. 9, Ch. 56, L. 1911; Collateral References 
re-en. Sec. 4181, R. C. M. 1921; amd. Sec. Pawnbrokers and Money Lenders¢=11. 
1, Ch. 112, L, 1929. 70 C.J.S. Pawnbrokers § 15. 


41-1510. (4182) Note, instrument or assignment contrary to act void. 
Any note, bill, or other evidence of indebtedness, and any assignment of 
wages or salary given to or received by any wage broker in violation of any 
of the provisions of this act, shall be void as against the creditors of the 
assignor or transferrer. 


History: En. Sec. 10, Ch. 56, L. 1911; 
re-en. Sec. 4182, R. C. M. 1921. 


CHAPTER 16 


DEPARTMENT OF LABOR AND INDUSTRY 


Section 41-1601. Department of labor and industry created. 
41-1602. Department administered by commissioner of labor and industry. 
41-1603. Commissioner of labor and industry—term—salary—oath—bond. 
41-1604. Organization of department. 
41-1605. Duties of department. 
41-1606. Transfer of powers of division of labor and publicity. 
41-1607. Annual report. 
41-1608. Publication of reports. 
41-1609. Legislative intent—construction of act. 


41-1601. Department of labor and industry created. There is hereby 
created a department of the government of the state of Montana to be 
known as the “department of labor and industry.” 

History: En. Sec. 1, Ch. 177, L. 1951. 


41-1602. Department administered by commissioner of labor and indus- 
try. The department of labor and industry shall be administered by a 
chief executive officer to be known as the commissioner of labor and 
industry to be appointed by the governor, subject to the confirmation of 
the senate. 

History: En. Sec. 2, Ch. 177, L. 1951. 


41-1603. Commissioner of labor and industry—term—salary—oath— 
bond. The term of office of the commissioner of labor and industry ap- 
pointed at this time shall terminate on March 4, 1953; and, the term of 
office of the commissioner of labor and industry appointed thereafter shall 
be four (4) years and until his successor is appointed and qualified. The 


59 


41-1604 LABOR 


commissioner shall receive an annual salary of six thousand dollars 
($6,000.00) payable monthly. Before entering on the duties of his office, 
he must take and subscribe to the oath of office prescribed by section 1, 
article XIX of the Montana Constitution and execute an official bond in 
the amount of one thousand dollars ($1,000.00). 


History: En. Sec. 3, Ch. 177, L. 1951; 
amd. Sec. 1, Ch. 27, L. 1957. 


41-1604. Organization of department. For the purpose of administra- 
tion the commissioner shall organize the department subject to the approval 
of the governor, in the manner which he deems necessary properly to 
segregate and conduct the work of the department. 

History: En. Sec. 4, Ch. 177, L. 1951. 


41-1605. Duties of department. The department of labor and industry 
shall be charged with the duty of enforcing all the laws of Montana 
relating to hours of labor, conditions of labor, prosecution of employers 
who default in payment of wages, protection of employees, all laws relating 
to child labor regulating the employment of children in any manner, and to 
administer the laws of the state relating to free employment offices. 

History: En. Sec. 5, Ch. 177, L. 1951. ’ 


41-1606. Transfer of powers of division of labor and publicity. The 
duties, powers and functions placed by the Revised Codes of Montana, 
1947, in the division of labor and publicity of the department of agriculture, 
labor and industry are hereby transferred to the department of labor and 
industry. 

History: En. Sec. 8, Ch. 177, L. 1951. 


41-1607. Annual report. The commissioner shall collect, assort and 
arrange, systematize and present in an annual report to the governor, on 
or before the first day of December in each year, statistical details relating 
to the department of labor and industry in the state of Montana. 

History: En. Sec. 9, Ch. 177, L. 1951. 


41-1608. Publication of reports. The annual reports of the commis- 
sioner shall be combined in one volume and published biennially. 


History: En. Sec. 10, Ch. 177, L. 1951; - 
amd. Sec. 12, Ch. 80, L. 1961. 


41-1609. Legislative intent—construction of act. It is the legislative 
intent in enacting this bill that the provisions of chapter 6, Laws of Mon- 
tana in 1949, as approved by the people of Montana at the general election 
on November 7, 1950, amending section 1 of article XVIII of the Montana 
Constitution be made effective. The purpose of this act is to separate 
the powers, functions and duties of the present department of agriculture, 
labor and industry into two separate departments under two separate 
commissioners as prescribed by the above mentioned constitutional amend- 
ment. Except as specifically provided herein, it is not intended to change, 
amend or vary any of the laws herein mentioned except to separate the 
powers heretofore granted the commissioner of agriculture, labor and indus- 
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try and allocate the duties now prescribed by statute to the separate depart- 
ments of agriculture and of labor and industry, and the two commissioners 
in charge. This act shall not be construed to enlarge or diminish or in any 
way alter present laws except as specifically herein provided. 

History: En. Sec. 12, Ch. 177, L. 1951. 


CHAPTER 17 
SAFETY CODES 


Section 41-1701. Definitions. 
41-1702. Employers’ duties as to safety. 
41-1703. Code-making power. 
41-1704. Variations. 
41-1705. Court review. 
41-1706. Penalties. 
41-1707. Other laws or regulations unaffected. 


41-1701. Definitions. When used in this act: (a) “Board” shall mean 
the industrial accident board of the state of Montana; 

(b) “Employer” includes a person, firm, corporation, partnership, 
association, receiver or trustee in bankruptcy having one or more persons 
in his or its employ, or any person acting in the interest of an employer, 
directly or indirectly, but the term shall not apply to any person as an 
employer of employees engaged in domestic service or agricultural pursuits ; 

(ec) “Code” shall mean a standard body of rules for safety formulated, 
adopted and issued by the board under the provisions of this act; 

(d) “Amendment” shall mean such modification or change in a code 
as shall be intended to be of universal or general application; 

(e) “Variation” shall mean a special limited modification or change 
in a code which is applicable only to the particular place of employment 
of the employer or person petitioning for such modification or change. 

History: En. Sec. 1, Ch. 193, L. 1951. 


41-1702. Employers’ duties as to safety. (a) Every employer shall 
furnish a place of employment which shall be safe for the employees 
therein and shall furnish and use safety devices and safeguards, and shall 
adopt and use methods and processes reasonably adequate to render such 
places of employment safe, and shall do every other thing reasonably 
necessary to protect the life and safety of such employees; 

(b) Every employer and every owner of a place of employment, shall 
repair, and maintain the same as to render it safe. If [In] any civil suit 
or action brought against a landlord by an employee or by a member of the 
public for recovery of damages for injury or death the provisions of this 
section shall not be construed to apply or in any way increase or affect 
the present liability of said landlord. 

History: En. Sec. 2, Ch. 193, L. 1951. . Collateral References 


ery Duty of master to furnish guards, covers 
Compiler's Note : or other safety appliances for farm ma- 
The bracketed word “In” was inserted chinery. 67 ALR 2d 1130. 


by the compiler. 
41-1703. Code-making power. (a) In addition to such other powers 
and duties as may be conferred upon it by law, the industrial accident 
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board shall have the power to promulgate, amend, repeal and enforce rules 
and regulations for the prevention of accidents to be known as “Safety 
Codes” in every employment and place of employment, including the repair 
and maintenance of places of employment, to render them safe. In the per- 
formance of its duties, the industrial accident board shall appoint advisory 
committees to deal with specified industries composed of employers and 
employees to suggest safety codes or amendments thereto. The membership 
of each committee shall consist of at least five (5) members, two-fifths 
(2/5) of which number shall represent labor, two-fifths (2/5) shall repre- 
sent employers, and one-fifth (1/5) represent the general public. One per- 
son representing the general public shall be chairman of each committee. 
No code may be adopted by the industrial accident board without the 
approval of said committee. All such safety codes, rules and regulations 
shall, when adopted, be not inconsistent with the then existing widely 
accepted safety codes of such engineering bodies as the American Society 
of Mechanical Engineers, the American Standards Association, the Ameri- 
ean Society of Safety Engineers, and other accepted codes. Any amend- 
ments made to such codes by said board shall be such that when amended 
such codes shall be consistent with the widely accepted safety codes as 
then existing. 

(b) Before any code is adopted, amended or repealed, there shall be 
a public hearing thereon, notice of which shall be published at least once, 
not less than ten days prior thereto, in such newspapers or newspaper 
of general circulation as the board may prescribe. A record shall be made 
of all proceedings at such public hearings. 

(ec) All codes and all amendments thereto and repeals thereof shall, 
unless otherwise prescribed by the board, take effect thirty days after 
certified copies thereof shall be filed in the office of the secretary of state. 

(d) Every code adopted and every amendment or repeal thereof shall 
be published in such manner as the board may determine. A printed list 
of the titles of all codes including amendments thereof issued and adopted 
by the board under the provisions of this act, together with the dates of 
adoption thereof, shall be published from time to time. 

History: En. Sec. 3, Ch. 193, L. 1951. 


41-1704. Variations. Any employer may consult with the industrial 
accident board, for advice and assistance in complying with the provisions 
of this act or any codes adopted thereunder. In case of practical difficulties 
the board may grant variations from particular provisions of a code and 
permit the use of other or different devices or methods; provided, however, 
that such variation shall be granted only when it is clear that the reason- 
able safety of the workers in said plant is not thereby endangered. In 
any case where the industrial accident board shall decline or refuse to 
grant any requests for variations on the grounds that the safety of the 
workers involved would be endangered, the said employer may, within 
thirty days of such refusal petition the board in writing for the variations 
denied. The petitioner shall state the grounds or reasons for requesting 
such variations. The board shall fix a day for a hearing on such petition 
and shall give reasonable notice thereof to the petitioner. A properly 


62 


LABOR UNION REGULATION 41-1801 


indexed record of all variations made shall be kept in the office of the 
industrial accident board and be open to public inspection. 
History: En. Sec. 4, Ch. 193, L. 1951. 


41-1705. Court review. (a) Any employer aggrieved by any decision 
of the board refusing to grant a variation pursuant to the provisions of 
section 41-1704 may, within thirty days after such decision, commence an 
action in the district court against the industrial accident board for a 
review of such decision. 

(b) Any person aggrieved by the enforcement against him of any 
code adopted under this act, or any amendment thereof may, after its 
effective date, commence an action in the district court against the indus- 
trial accident board to set aside such code or portion thereof on the ground 
that it is unlawful or unreasonable. The court may set aside such code 
or portion thereof if, upon all the evidence, it appears to the court that 
such code, or portion thereof is unlawful or unreasonable. 

(c) In any proceedings under this section the court shall order notice 
to be given to the board in such manner as it shall determine. Any such 
proceedings and the pleadings therein shall be governed by the laws and 
rules of practice applicable to other civil actions in such court. 

History: En. Sec. 5, Ch. 193, L. 1951. 


41-1706. Penalties. Any employer or employee who intentionally re- 
fuses to comply with any safety code adopted by the board, shall be guilty 
of a misdemeanor and upon conviction thereof shall be fined not more than 
five hundred dollars ($500.00). 

History: En. Sec. 6, Ch. 193, L. 1951. 


41-1707. Other laws or regulations unaffected. Nothing in this act 
shall be construed to repeal or to limit or restrict in any way any present 
state law, statute, regulation or order governing the safety of health of 
employees in any place of employment. 

History: En. Sec. 8, Ch. 193, L. 1951. 


CHAPTER 18 
LABOR UNION REGULATION 


Section 41-1801. Intent of act. 
41-1802. Unfair labor practice. 
41-1803. “Immediate family” defined. 
41-1804. Beer and liquor establishment excepted from act. 
41-1805. Violation of act—penalty. 


41-1801. Intent of act. It is the intent of this act that a sole proprietor 
or a member of a partnership consisting of not more than two partners 
who own a retail or amusement establishment and the members of his 
immediate family shall have the right to do any work in his place of busi- 
ness without interference by any union or any member thereof. 


History: En. Sec. 1, Ch. 160, L. 1959. 56 C.J.S. Master and Servant §§ 28(19), 
28(63). 
Collateral References 31 Am. Jur. 499, Labor, § 144. 


Labor Relations@395. 
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41-1802. Unfair labor practice. Any union or member thereof who 
shall infringe or interfere with the right of an owner and the members of 
his immediate family to do any work in his place of business shall be guilty 
of an unfair labor practice. 


History: En. Sec. 2, Ch. 160, L. 1959. regulating or prohibiting coercive action 
by labor unions in jurisdictional disputes. 

Collateral References 33 ALR 2d 340. 

Relief against picketing owner of busi- Picketing, by employees of a plant where 


ness operating without outside help or labor dispute exists, at another plant of 

doing part of the work. 2 ALR 2d 1196; employer where there is no labor dispute, 

13 ALR 2d 642. as unfair labor practice. 37 ALR 2d 687. 
Validity and construction of statutes 


41-1803. “Immediate family” defined. “Immediate family” shall in- 
clude the owner, his spouse, and any children under the age of eighteen 
(18) years. 

History: En. Sec. 3, Ch. 160, L. 1959. 


41-1804. Beer and liquor establishment excepted from act. Nothing in 
this act shall apply to an establishment that sells liquor or beer. 
History: En. Sec. 4, Ch. 160, L. 1959. 


41-1805. Violation of act—penalty. Violation of any of the provisions 
of this act shall be punishable by a fine of fifty dollars ($50.00). 
History: En. Sec. 5, Ch. 160, L. 1959. 
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TITLE 42 


LANDLORD AND TENANT—HIRING 


Chapter 1. 


Hiring—in general, 42-101 to 42-111. 


2. Hiring of real property—of personal property, 42-201 to 42-215. 


CHAPTER 1 


HIRING—IN GENERAL 


Section 42-101. Hiring defined. 


42-102. Products of thing. 
42-108. Quiet possession. 
42-104. Degree of care, ete., on part of hirer. 
42-105. Must repair injuries, ete. 
42-106. Things let for a particular purpose. 
42-107. When letter may terminate the hiring. 
42-108. When hirer may terminate the hiring. 
42-109. When hiring terminates. 
42-110. When terminated by death, ete., of party. 
42-111. Apportionment of hire. 

42-101. 


(7730) Hiring defined. Hiring is a contract by which one gives 


to another the temporary possession and use of property, other than money, 
for reward,-and the latter agrees to return the same to the former at a 


future time. 


History: En. Sec. 2600, Civ. C. 1895; 
re-en. Sec. 5215, Rev. C. 1907; re-en. Sec. 
7730, R. C. M. 1921. Cal. Civ. C. Sec. 1925. 
Field Civ. C. Sec. 979. 


42-102. 
ing the hiring, belong to the hirer. 


History: En. Sec. 2601, Civ. C. 1895; 
re-en. Sec. 5216, Rev. C. 1907; re-en. Sec. 
7731, R. C. M. 1921. Cal. Civ. C. Sec. 1926. 
Field Civ. C. Sec. 980. 


Hiring Required 
This section has no application in an 
action to recover possession of a mare and 


42-103. (7732) Quiet possession. 


(7731) Products of thing. 


Collateral References 

Bailment¢€=1. 

8 C.J.S. Bailments § 1. 

Generally, see 6 Am. Jur. 127, Bailments; 
32 Am. Jur. 1, Landlord and Tenant. 


The products of a thing hired, dur- 


her colt, where there is nothing to show 
that the plaintiff was a hirer of the dam. 
Frank v. Symons, 35 M 56, 62, 88 P 561. 


Collateral References 


AccessionG~1, 
1 C.J.S. Accession §§1, 2. 


An agreement to let upon hire binds 


the letter to secure to the hirer the quiet possession of the thing hired, 
during the term of the hiring, against all persons lawfully claiming the 


same. 


History: En. Sec. 2602, Civ. C. 1895; 
re-en. Sec. 5217, Rev. C. 1907; re-en. Sec. 
7732, R. C. M. 1921. Cal. Civ. C. Sec. 1927. 
Field Civ. C. Sec. 981. 


Collateral References 


Bailment€~7. 
8 C.J.S. Bailments § 20. 
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42-104 


Remedy of tenant against stranger 
wrongfully interfering with his possession. 
12 ALR 2d 1192. 

Tenant’s or subtenant’s right to dam- 
ages for claimed constructive eviction or 
breach of covenant based upon notice to 
tenant to vacate or other termination 
notice. 14 ALR 2d 1450. 

Breach of covenant of quiet enjoyment 
as basis of landlord’s liability for injury 


42-104. 


(7733) Degree of care, etc., on part of hirer. 


LANDLORD AND TENANT 


to tenant’s personal property caused by 
water overflowing from defective appli- 
ances in other premises of landlord. 26 
ALR/2d 1047. 

Breach of covenant for quiet enjoy- 
ment in lease. 41 ALR 2d 1414. 

Implied covenant or obligation of lessor 
to furnish water or water supply for busi- 
ness needs of lessee. 65 ALR 2d 1306. 


The hirer of a 


thing must use ordinary care for its preservation in safety and in good 


condition. 


History: En. Sec. 2603, Civ. C. 1895; 
re-en. Sec. 5218, Rev. C. 1907; re-en. Sec. 
7733, R. C. M. 1921. Cal. Civ. C. Sec. 1928. 
Field Civ. C. Sec. 982. 


42-105. 


(7734) Must repair injuries, etc. 


Real Property 


This section applies to real as well as 
personal property. Mitchell v. Thomas, 91 
M. 370, 881,.8 FP .2d 639. 


The hirer of a thing must 


repair all deteriorations or injuries thereto occasioned by his ordinary 


negligence. 


History: En. Sec. 2604, Civ. C. 1895; 
re-en. Sec. 5219, Rev. C. 1907; re-en. Sec. 
7734, R. C. M. 1921. Cal. Civ. C. Sec. 1929. 
Field Civ. C. Sec. 983. 


Real Property 


This section applies to real as well as 
personal property. Mitchell v. Thomas, 91 
M370, 381,°8 P-2d 639, 


References 


Cited or applied as section 5219, Revised 
Codes, in Mitchell v. Henderson, 37 M 
515, 519, 97 P 942; Noe v. Cameron, 62 M 


42-106. 


(7735) Things let for a particular purpose. 


527, 532, 205 P 256; Quong et al. v. Me- 
Evoy et al., 70 M 99, 105, 224 P 266. 


Collateral References 


Liability of tenant for damage to leased 
property due to his acts or neglect. 10 ALR 
2d 1012. 

Liability of bailee of motorboat for 
damages to bailed property. 63 ALR 2d 
355. 

Breach of implied warranty of suita- 
bility as defense in action for negligent 
misuse of leased chattel. 68 ALR 2d 866. 


When a thing is 


let for a particular purpose, the hirer must not use it for any other purpose; 
and if he does, the letter may hold him responsible for its safety during 
such use in all events, or may treat the contract as thereby rescinded. 


History: En. Sec. 2605, Civ. C. 1895; 
re-en. Sec. 5220, Rev. C. 1907; re-en. Sec. 
7735, R. C. M. 1921. Cal. Civ. C. Sec. 1930. 
Field Civ. C. Sec. 984. 


Mining Lease 


Where plaintiffs leased land to defend- 
ant for purpose of mining coal, and lease 
did not grant defendant a right to mine 
by “outstroke,” which is mining by hoist- 
ing or removing ore from an adjoining 
mine through a shaft or opening in de- 
mised premises, to which use defendants 
put the land without consent, and it was 
not claimed that such use damaged free- 
hold or reversionary interest, plaintiffs 
could not, on theory of impled or quasi 
contract, recover reasonable value of un- 
authorized use as “‘wayleave rent,” since 
the remedy under this section is exclusive; 
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and where plaintiffs reserved no right of 
use in themselves, defendant’s use was 
not “wrongful” under section 17-402. Speck 
v. Cottonwood Coal Co., 116 F 2d 489, 491. 


References 


Hall v. Hilling, 107 M 432, 440, 86 P 2d 
648. 


Collateral References 


Express or implied restriction on lessee’s 
use of residential property for business 
purposes. 2 ALR 2d 1151-1155. 

Multiple residence as violation of re- 
strictive covenant in lease. 14 ALR 2d 
1376. 

Relative rights and liabilities as between 
landlord and tenant under provision of 
lease with respect to keeping of dogs, 
birds, or other pets. 18 ALR 2d 880. 
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Advertising rights on leased premises 
as affected by covenant. 20 ALR 2d 945. 

Restrictive covenant in respect of pur- 
chase or handling of petroleum products 
by operator of filling station. 26 ALR 2d 
219. 


42-107. 


42-109 


Relative rights and liabilities of land- 
lord, tenant, assignee, or sublessee where 
act is done increasing insuranee rates. 30 
ALR 2d 489. 

Subletting or renting part of premises 
as violation of lease provision as to sub- 
letting. 56 ALR 2d 1002. 


(7736) When letter may terminate the hiring. The letter of a 


thing may terminate the hiring and reclaim the thing before the end of 


the term agreed upon: 


1. When the hirer uses or permits a use of the thing hired in a manner 
contrary to the agreement of the parties; or, 


2. When the hirer does not, within a reasonable time after request, 
make such repairs as he is bound to make. 


History: En. Sec. 2606, Civ. C. 1895; 
re-en. Sec. 5221, Rev. C. 1907; re-en. Sec. 
7736, R. C. M. 1921. Cal. Civ. C. Sec. 1931. 
Field Civ. C. Sec. 985. 


42-108. 


Collateral References 


Bailment@=22. 
8 C.J.S. Bailments § 41. 


Enforcement of forfeiture clause of 
lease made or held by cotenants as lessors. 
50 ALR 2d 1365. 


(7737) When hirer may terminate the hiring. The hirer of a 


thing may terminate the hiring before the end of the term agreed upon: 

1. When the letter does not, within a reasonable time after request, 
fulfill his obligations, if any, as to placing and securing the hirer in the 
quiet possession of the thing hired, or putting it into good condition, or 


repairing ; or, 


2. When the greater part of the thing hired, or that part which was 
and which the letter had at the time of the hiring reason to believe was 
the material inducement to the hirer to enter into the contract, perishes 
from any other cause than the ordinary negligence of the hirer. 


History: En. Sec. 2607, Civ. C. 1895; 
re-en. Sec. 5222, Rev. C. 1907; re-en. Sec. 
7737, R. C. M. 1921. Cal. Civ. C. Sec. 1932. 
Field Civ. C. Sec. 986. 


42-109. 
nates: 


(7738) When hiring terminates. 


Collateral References 

Implied covenant in lease for business 
purposes, that lessor will not compete in 
business activity for conducting of which 
lessee leased the premises. 22 ALR 2d 1466. 


The hiring of a thing termi- 


1. At the end of the term agreed upon; 


2. By the mutual consent of the parties; 


3. By the hirer acquiring a title to the thing hired superior to that of 


the letter; or, 


4. By the destruction of the thing hired. 


History: En. Sec. 2608, Civ. C. 1895; 
re-en. Sec. 5223, Rev. C. 1907; re-en. Sec. 
7738, R. C. M. 1921. Cal. Civ. C. Sec. 1933. 
Field Civ. C. Sec. 987. 


References 


Stiemke v. Jankovich et al., 68 M 60, 
625.217 P 650. 
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Collateral References 


Expiration of term of invalid lease as 
terminating tenancy. 6 ALR 2d 729. 

Termination of lease as termination of 
option to purchase therein contained. 10 
ALR 2d 884. 

Implied duty of lessee to remove his 
property, debris, buildings, improvements, 


42-110 


and the like, from leased premises at ex- 
piration of lease. 23 ALR 2d 655. 

Landlord’s duty under express covenant 
to rebuild or restore, where property is 
damaged or destroyed by fire. 38 ALR 2d 
682. 

Covenant to rebuild or restore as affect- 
ing duty to remove equipment, machinery, 
debris, or other property from leased 


42-110. 


(7739) When terminated by death, etc., of party. 


LANDLORD AND TENANT 


premises after a fire or casualty. 46 ALR 
2d 841. 

Condition of premises within contempla- 
tion of provision of lease or statute for 
termination of lease in event of destruc- 
tion of or damage to property as a result 
of fire, calamity, the elements, act of God, 
or the like. 61 ALR 2d 1445. 


If the hiring 


of a thing is terminable at the pleasure of one of the parties, it is terminated 


by notice to the other of his death or incapacity to contract. 


it is not terminated thereby. 


History: En. Sec. 2609, Civ. C. 1895; 
re-en. Sec. 5224, Rev. C. 1907; re-en. Sec. 
7739, R. C. M. 1921. Cal. Civ. C. Sec. 1934. 
Field Civ. C. Sec. 988. 


42-111. 


(7740) Apportionment of hire. 


In other cases 


Death of Tenant 


The relationship of landlord and tenant 
terminates on death of tenant at will. 
Paddock v. Clay, — M —, 357 P 2d:1, 3. 


When the hiring of a thing is 


terminated before the time originally agreed upon, the hirer must pay the 
due proportion of the hire for such use as he has actually made of the 
thing, unless such use is merely nominal, and of no benefit to him. 


History: En. Sec. 2610, Civ. C. 1895; 
re-en. Sec. 5225, Rev. C. 1907; re-en. Sec. 
7740, R. C. M. 1921. Cal. Civ. C. Sec. 1935. 
Field Civ. C. Sec. 989. 


Federal Lands 


A Montana statute which would prevent 
more than proportionate recovery on lease 
by United States of Indian lands, in con- 
flict with regulations providing that such 
lessee shall not be relieved from obliga- 


tion to pay royalties and rentals when 
due by reason of subsequent surrender or 
eancellation of lease would be invalid, be- 
cause of repugnancy to federal statute 
pursuant to which regulation was made 
(25 U.S.C. 396). Montana Eastern Limited 
v. United States, 95 -F 2d, 897, 1900? 


Collateral References 


Bailment@=20. 
8 C.J.S. Bailments § 36. 


CHAPTER 2 


HIRING OF REAL PROPERTY—OF PERSONAL PROPERTY 


Section 42-201. Lessor to make dwelling house fit for its purpose. 
42-202. When lessee may make repairs, etc. 
42-203. Term of hiring when no limit is fixed. 

42-204. Hiring of lodgings for indefinite term. 
42-205. Renewal of lease by lessee’s continued possession. 
42-206. Notice to quit. 
42-207. Rent—when payable. 
42-208. Attornment of a tenant to a stranger. 
42-209. Tenant must deliver notice served on him. 
42-210. Letting parts of rooms forbidden. 
42-211. Obligations of letter of personal property. 
42-212. Ordinary expenses. 
42-213. Extraordinary expenses. 
42-214. Return of the thing hired. 
42-215. Charter-party defined. 

42-201. 


(7741) Lessor to make dwelling house fit for its purpose. The 


lessor of a building intended for the occupation of human beings must, in 
the absence of an agreement to the contrary, put it into a condition fit for 
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such occupation, and repair all subsequent dilapidations thereof which 
render it untenantable, except such as are mentioned in section 42-105. 


History: En. Sec. 2620, Civ. C. 1895; section apply only to dilapidations which 
re-en. Sec. 5226, Rev. C. 1907; re-en. Sec. render the leased premises unfit for habi- 
7741, R. C. M. 1921. Cal. Civ. C. Sec. 1941. tation. Lake v. Emigh, 118 M 325, 167 P 
Based on Field Civ. C. Sec. 990. 2d 575, 579. 


Cross-Reference Instructions to Jury 


Assignee of lessor, rights, sec. 67-706. Instruction was unwarranted under facts 
Abatement of Nuisance of case. Mitchell v. Henderson, 37 M 515, 


rt 
In the absence of a provision in a lease Bae? Kos Me 

requiring the tenant to do so, it is the References 

duty of the landlord to keep the premises Noe v. Cameron. 62M Se7 oso oon Pe 

in a condition fit for occupation, and where 956 4 ( ; 

by his failure in that respect a nuisance is : 

created, its presence is not a justification Collateral References 


for evicting the tenant because of its Landlord and Tenant€>125, 151. 


existence and in reliance upon the right 51 C.J.S. Landlord and Tenant §§ 303 
given by section 57-112, to abate a nuis- 967. . 


ance under certain conditions. Quong et Dal te hteiks Ge Ghihn soa , 
al. v. McEvoy et al., 70 M 99, 104, 224 P ge g53 a a » Landlord and Tenant, 
266. 


: Statute requiring property to be kept 
eUSULeSS poner Ly in good repair as affecting landlord’s lia- 
This section is confined to property used bility for personal injury to tenant or his 

for dwelling house purposes, and is not privies. 17 ALR 2d 704. 

applicable to business property. Landt v. Extent of lessee’s obligation under ex- 

Schneider, 31 M 15, 18, 77 P 307. See York press covenant as to repairs. 20 ALR 2d 

vy. Stewart, 21 M515; 55 P 29, for de- 1331. 

cision prior to enactment of this statute. Landlord’s liability for injury due to 

defects in inside passageways and chamb- 


et ache ean : ers used in common by tenant. 25 ALR 2d 
This section and the following were 444. 


taken from California, and the construc- Landlord’s liability for injury due to 
tion placed upon them is to the effect that, defects in exterior stairs, passageways, 
if the landlord fails to repair after notice, areas, or structures used in common by 
the tenant may himself repair, within a tenants. 26 ALR 2d 468. 

certain limit, or move out; but he has no 
redress in damages for injury to person or que to ice or snow in areas or passageways 


property consequent upon the landlord’s ysgeq in common by tenants. 26 ALR 2d 
failure to repair. Bush v. Baker, 51 M 326, 640. 


335, 152 P 750; Dier v. Mueller, 53 M 288, Dependence or independence of covenant 

291, 163 P 466. to repair and pay rent. 28 ALR 2d 452. 
Extent of Dilapidation Landlord’s breach of covenant to repair 

as constructive eviction. 28 ALR 2d 468. 


Landlord’s lability for injury or death 


The provisions of this and the following 


42-202. (7742) When lessee may make repairs, etc. If, within a reason- 
able time after notice to the lessor of dilapidations which he ought to re- 
pair, he neglects to do so, the lessee may repair the same himself, where the 
costs of such repairs do not require an expenditure greater than one 
month’s rent of the premises, and deduct the expenses of such repairs from 
the rent, or the lessee may vacate the premises, in which case he shall be 
discharged from further payment of rent, or performance of other condi- 
tions. 


History: En. Sec. 2621, Civ. C. 1895; Damages 
re-en. Sec. 5227, Rev. C. 1907; re-en. Sec. 
7742, R. C. M. 1921. Cal. Civ. C. Sec. 1942. 
Based on Field Civ. C. Sec. 991. 


Where a landlord, after notice of dilapi- 
dations in a hotel building in need of re- 
pair, failed to repair, the tenant under 


Cross-Reference this section had the option of making the 
Action against ecotenant for injury to repairs himself at a cost not to exceed one 
property, sec. 93-2829. month’s rent and deducting the expense 
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from the rent, or vacating the premises 
without further liability for rent, but had 
no cause of action for damages for injury 
to his personal property and for loss of 
profits. Noe v. Cameron, 62 M 527, 5382, 
205 P 256. 


Extent of Dilapidation 


The provisions of this and the preceding 
section apply only to dilapidations which 
render the leased premises unfit for habi- 
tation» Liakey.. Emigh, 118 eMg520,10 7. 
2d 575, 579. 


References 


Cited or applied as section 2621, Civil 
Code, in Landt v. Schneider, 31 M 15, 18, 
77 P 307; as section 5227, Revised Codes, 
in Bush v. Baker, 51 M $26, °336,;152 P 


42-203. 


LANDLORD AND TENANT 


750; Dier v. Mueller, 53 M 288, 291, 163 
P 466; Noe v. Matlock et al., 64 M 35, 39, 
208 GP" 591. 


Collateral References 


Landlord and Tenant€=150(5). 

51 C.J.S. Landlord and Tenant § 369. 

32 Am. Jur. 590, Landlord and Tenant, 
§ 715. 


Liability of installer or repairer to land- 
lord where tenant procures installation of 
oil burner. 18 ALR 2d 1334. 

Tenant’s right to lien, in absence of 
agreement therefor, for improvements 
made on leased premises. 25 ALR 2d 885. 

Right and duty of tenant to make re- 
pairs upon landlord’s breach of covenant 
to repair. 28 ALR 2d 464. 


(7743) Term of hiring when no limit is fixed. A hiring of real 


property, other than lodgings and dwelling houses, in places where there is 
no usage on the subject, is presumed to be for one year from its commence- 
ment, unless otherwise expressed in the hiring. 


History: En. Sec. 2622, Civ. C. 1895; 
re-en. Sec. 5228, Rev. C. 1907; re-en. Sec. 
7743, R. C. M. 1921.. Cal. Civ. C. Sec. 1943. 


Cross-References 


Leases for more than one year to be in 
writing, see. 93-1401-7. 

Leases on town or city lots for over 
seventy-five years void, sec. 67-409. 


42-204. 


(7744) Hiring of lodgings for indefinite term. 


Limitation on leases 


land, see. 67-408. 


of agricultural 


Presumption as to Term 


Where a store building is leased, and 
there is no testimony of any usage on the 
subject, the lease is presumed to run for 
at least one year. Giovanetti v. Schab, 
41 M 297, 302, 109 P 141. 


A hiring of 


lodgings or a dwelling house for an unspecified time is presumed to have 
been made for such length of time as the parties adopt for the estimation 


of the rent. 
one month. 


Thus a hiring at a monthly rate of rent is presumed to be for 
In the absence of any agreement respecting the length of time 


or the rent, the hiring is presumed to be monthly. 


History: En. Sec. 2623, Civ. C. 1895; 
re-en. Sec. 5229, Rev. C. 1907; re-en. Sec. 
7744, R. C. M. 1921. Cal. Civ. C. Sec. 1944. 
Based on Field Civ. C. Sec. 993. 


Implied Contract 

The law does not favor a tenancy at 
will and will not imply a contract nec- 
essary to create such a tenancy. Mahoney 
v. Lester, 118 M 551, 168 P 2d 339, 342. 

Monthly Rental 

Generally, a tenant holding by a verbal 


42-205. 


letting or for an indefinite term at a 
monthly rental becomes a tenant from 
month to month. Mahoney v. Lester, 118 
M 551, 168 P 2d 339, 342. 


References 


Boucher v. St. George et al., 88 M 162, 
293 P 315. 


Collateral References 
Landlord and Tenant@42, 72. 


51 C.J.S. Landlord and Tenant §§ 29, 
244, 


(7745) Renewal of lease by lessee’s continued possession. If a 


lessee of real property remains in possession thereof after the expiration of 
the hiring, and the lessor accepts a rent from him, the parties are presumed 
to have renewed the hiring on the same terms and for the same time, not 
exceeding one month, when the rent is payable monthly, nor in any case 
one year. 
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History: En. Sec. 2624, Civ. C. 1895; 
re-en. Sec. 5230, Rev. C. 1907; re-en. Sec. 
7745, R. C. M. 1921. Cal. Civ. C. Sec. 1945. 
Based on Field Civ. C. Sec. 994. 


Payments under Expired Lease 


Where at the time a writ of assistance 
was issued pursuant to foreclosure decree, 
the land in question was held by a lessee 
whose term had expired, a payment was 
made by him to the owner, not as rent but 
as the owner’s share of wool grown by the 
tenant under the lease agreement, such 
payment did not have the effect of a re- 
newal of the lease under this section and 
hence did not defeat the writ. Lepper 
v. Home Ranch Co. et al., 90 M 558, 566, 
4 P 2d 722. 


Tenancy from Year to Year 


Where a tenant, after the expiration of 
his lease, held over at the invitation of 
the owner, paying rental to the latter, a 
tenancy from year to year was created, 
which upon proper notice, was terminable 
at the pleasure of the purchaser of the 
property. Stoltze Land Co. v. Westberg, 
63 M 38, 47, 206 P 407. 


References 

Boucher v. St. George et al., 88 M 162, 
293 P 315; Mahoney v. Lester et al., 118 
M 551, 168 P 2d 339, 344. 


42-206. (7746) Notice to quit. 


42-206 


Collateral References 


Landlord and Tenant@=90. 
51 C.J.S. Landlord and Tenant § 78. 


Grant to lessee of “first”? privilege or 
right to release or to renewal or extension 
of tenancy period on condition of lessor’s 
willingness to re-lease. 6 ALR 2d 820. 


Assignee’s right to enforce lessor’s cov- 
enant to renew or extend lease. 29 ALR 2d 
837. 


Right to second or perpetual renewal 
under provision for renewal of lease. 31 
ALR 2d 607. 


Effect of lessee’s failure or delay in 
giving notice within specified time, of 
intention to renew lease. 44 ALR 2d 1359. 

Landlord’s consent to extension or re- 
newal of lease as shown by acceptance of 
rent from tenant holding over. 45 ALR 2d 
827. 


Binding effect on tenant holding over 


of covenants in expired lease. 49 ALR 2d 
480. 


Cotenant-lessee who holds over or re- 
pudiates lease as liable for rent. 51 ALR 
2d 462. 


Sufficiency of notice of exercise of option 
to renew lease. 51 ALR 2d 1404. 
Extension, to subsequent tenancy, of 


provision in lease waiving trial by jury. 
73 ALR 2d 13438. 


A hiring of real property, for a term 


not specified by the parties, is deemed to be renewed as stated in the last 
section, at the end of the term implied by law, unless one of the parties 
gives notice to the other of his intention to terminate the same, at least 
as long before the expiration thereof as the term of the hiring itself, not 


exceeding one month. 


History: En. Sec. 2625, Civ. C. 1895; 
re-en. Sec. 5231, Rev. C. 1907; re-en. Sec. 
7746, R. C. M. 1921. Cal. Civ. C. Sec. 1946. 
Based on Field Civ. C. Sec. 995. 


Cross-References 


Fixtures, right of tenant to remove, sec. 
67-1307. 

Foreible entry and detainer, secs. 93- 
9701 to 93-9720. 

Tenancies at will, how terminated, sec. 
67-523. 

Tenant wrongfully holding over, dam- 
ages, secs. 17-501, 17-502. 


Time for Giving Notice 


Where the parties had a verbal rental 
arrangement from month to month, notice 
given April 15, 1949 to vacate May 1, 
1949 was not sufficient to form a_ basis 
of a court action to remove the tenants 
from the premises. Welsh v. Roehm, 125 
M. 517, 241 P 2d 816, 817. 


fil 


Collateral References 


32 Am. Jur. 836, Landlord and Tenant, 
§§ 993 et seq. 


Right to notice to quit, of tenant hold- 
ing after termination of definite term. 19 
ALR 1405. 


Computation and requisites of period of 
notice given to terminate tenancy. 86 
ALR 1346. 


Absence of notice to quit as affecting 
right to recover, from tenant holding over, 
increased rent in virtue of notice of 
change in rent. 109 ALR 209. 

Waiver or revocation by landlord of no- 
tice given by him determining tenancy. 
120 ALR 557. 


Time for exercise of lessee’s option to 
terminate lease. 37 ALR 2d 1173. 


42-207 LANDLORD AND TENANT 

42.207. (7747) Rent—when payable. When there is no usage or con- 
tract to the contrary, rents are payable at the termination of the holding, 
when it does not exceed one year. If the holding is by the day, week, 
month, quarter, or year, rent is payable at the termination of the respective 
periods, as it successively becomes due. 


History: En. Sec. 2626, Civ. C. 1895; 
re-en. Sec. 5232, Rev. C. 1907; re-en. Sec. 
7747, R. C. M. 1921. Cal. Civ. C. Sec. 1947. 


Right of lessor to retain advance rental 
payments made under lease terms upon 
lessee’s default in rent. 27 ALR 2d 656. 


Dependence or independence of covenant 
to repair and pay rent. 28 ALR 2d 482. 

Demand of rent due as prerequisite of 
enforcement of forfeiture or termination 


of lease providing for termination for 
nonpayment. 28 ALR 2d 803. 


Forfeiture of lease for nonpayment of 
rent, 31 ALR 2d °321. 


Time for Payment of Rent 


Where landlord and tenant agree upon 
a certain rental per year, it is payable at 
the end of each year of the tenancy, in 
the absence of an agreement to the con- 
trary. Besse v. McHenry, 89 M 520, 530, 
300) PeLgg, 


Collateral References 


Landlord and Tenant@~202. 
52 C.J.S. Landlord and Tenant § 511. 


42-208. (7748) Attornment of a tenant to a stranger. The attornment 
of a tenant to a stranger is void unless it is made with the consent of the 
landlord, or in consequence of a judgment of a court of competent juris- 
diction. 


History: En. Sec. 48, p. 487, Bannack 
Stat.; re-en. Sec. 48, p. 403, Cod. Stat. 
1871; re-en. Sec. 225, 5th Div. Rev. Stat. 
1879; re-en. Sec. 283, 5th Div. Comp. Stat. 
1887; re-en. Sec. 2627, Civ. C. 1895; re-en. 
Sec. 5233, Rev. C. 1907; re-en. Sec. 7748, 
R. C. M. 1921. Cal. Civ. C. Sec. 1948. 


Collateral References 

Landlord and Tenant¢@~68. 

51 C.J.S. Landlord and Tenant § 278. 

32 Am. Jur. 116, Landlord and Tenant, 
§ 110. 


Effect of attornment to 


stranger by 
vendee under executory contract to make 
his holding adverse as against vendor. 1 
ALR 1351. 

Applicability of doctrine of estoppel to 
deny title in action by tenant to recover 
rentals previously paid to one mistakenly 
believed to be owner of property. 57 ALR 
2d 355. 


Cross-Reference 
Adverse possession, sec. 93-2512. 


References 


Wells-Dickey Co. v. Embody, 82 M 150, 
164, 266 P 869; Long v. W. P. Devereux 
Co. et al., 87 M 198, 206, 286 P 402. 


42-209. (7749) Tenant must deliver notice served on him. Every 
tenant who receives notice of any proceeding to recover the real property 
occupied by him, or the possession thereof, must immediately inform his 
landlord of the same, and also deliver to the landlord the notice, if in 
writing, and is responsible to the landlord for all damages which he may 
sustain by reason of any omission to inform him of the notice, or to deliver 
it to him if in writing. 

History: En. Sec. 2628, Civ. C. 1895; 
re-en. Sec. 5234, Rev. C. 1907; re-en. Sec. 


7749, R. C. M. 1921. Cal. Civ. C. Sec. 1949. 
Based on Field Civ. C. Sec. 997. 


Collateral References 


Landlord and Tenant¢€=51. 
51 C.J.S. Landlord and Tenant § 252. 


42-210. (7750) Letting parts of rooms forbidden. One who hires part 
of a room for a dwelling is entitled to the whole of the room, notwith- 
standing any agreement to the contrary; and if a landlord lets a room as a 
dwelling for more than one family, the person to whom he first lets any 
part of it is entitled to the possession of the whole room for the term 


72 


HIRING—PERSONAL PROPERTY 42-214 
agreed upon, and every tenant in the building, under the same landlord, 
is relieved from all obligation to pay rent to him while such double letting 
of any room continues. 


History. En. Sec. 2629, Civ. C. 1895; 
re-en. 5235, Rev. ©. 1907; re-en. Sec. 7750, 
R. C. M. 1921. Cal. Civ. C. Sec. 1950. 
Based on Field Civ. C. Sec. 998. 


Collateral References 


Landlord and Tenant@=4, 122, 199%. 
51 C.J.S. Landlord and Tenant §§ 3, 101 


289; 52 C.J.S. Landlord and Tenant §§ 480, 
556. 


42-211. (7751) Obligations of letter of personal property. One who 
lets personal property must deliver it to the hirer, secure his quiet enjoy- 
ment thereof against all lawful claimants, put it into a condition fit for the 
purpose for which he lets it, and repair all deteriorations thereof not 


occasioned by the fault of the hirer and not the natural result of its use. 


History. En. Sec. 2640, Civ. C. 1895; 
re-en. Sec. 5236, Rev. C. 1907; re-en. Sec. 
7751, R. C. M. 1921. Cal. Civ. C. Sec. 1955. 
Field Civ. C. Sec. 999. 


Collateral References 


Bailment€=9 
8 C.J.S. Bailments § 25. 


Tort liability of one renting or loaning 
airplane to another. 4 ALR 2d 1306. 


Liability of bailor of automotive ma- 
chine for personal injury or death due to 
defects therein. 46 ALR 2d 404. 


42-212. 


Liability of bailor of motorboat for 
injury or damage. 63 ALR 2d 354. 

Warranties in connection with leasing 
or hiring of chattels. 68 ALR 2d 850. 

Breach of implied warranty of suita- 
bility as defense in action for negligent 
misuse of leased chattel. 68 ALR 2d 866. 

Liability of self-service laundry for 
personal injury of patron from defect in 
washing machine or wringer. 69 ALR 2d 
1228. 


(7752) Ordinary expenses. A hirer of personal property must 


bear all such expenses concerning it as might naturally be foreseen to 
attend it during its use by him. All other expenses must be borne by the 


letter. 


History: En. Sec. 2641, Civ. C. 1895; 
re-en. Sec. 5237, Rev. C. 1907; re-en. Sec. 
7752, R. C. M. 1921. Cal. Civ. C. Sec. 1956. 
Field Civ. C. Sec. 1000. 


Collateral References 


Bailment¢~19., 
8 C.J.S. Bailments § 34. 


42-213. (7753) Extraordinary expenses. If a letter fails to fulfill his 
obligations, as prescribed by section 42-211, the hirer, after giving him 
notice to do so, if such notice can conveniently be given, may expend any 
reasonable amount necessary to make good the letter’s default, and may 
recover such amount from him. 


History: En. Sec. 2642, Civ. C. 1895; 
re-en. Sec. 5238, Rev. C. 1907; re-en. Sec. 


7753, R. C. M. 1921. Cal. Civ. C. Sec. 1957. 
Field Civ. C. Sec. 1001. 


42-214, (7754) Return of the thing hired. At the expiration of the 
term for which personal property is hired, the hirer must return it to the 
letter at the place contemplated by the parties at the time of hiring; or, if 
no particular place was so contemplated by them, at the place at which it 
was at that time. 


History: En. Sec. 2643, Civ. C. 1895; 
re-en. Sec. 5239, Rev. C. 1907; re-en. Sec. 
7754, R. C. M. 1921. Cal. Civ. C. Sec. 1958. 
Field Civ. C. Sec. 1002. 
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References 


Stiemke v. Jankovich et al., 68 M 60, 
217 P 650. 


42-215 LANDLORD AND TENANT 


Collateral References Tort liability of bailee for theft by ser- 
Bailment¢G=23. vant. 15 ALR 2d 846. 


8 C.J.S. Bailments § 37. 


42-215. (7755) Charter-party defined. The contract by which a ship 
is let is termed a charter-party. By it the owner may either let the capacity 
or burden of the ship, continuing the employment of the owner’s master, 
crew, and equipments, or may surrender the entire ship to the charterer, 
who then provides them himself. The master or part owner may be a 
charterer. 


History: En. Sec. 2644, Civ. C. 1895; Collateral References 
re-en. Sec. 5240, Rev. C. 1907; re-en. Sec. Shippingé=39. 
7755, R. C. M. 1921. Cal. Civ. C. Sec. 1959. 80 CJS. Shipping § 32. 
Field Civ. C. Sec. 1003. 48 Am. Jur. 202, Shipping, §§ 296 et seq. 
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TITLE 43 
LEGISLATURE AND ENACTMENT OF LAWS 


Chapter 1. Senatorial, representative and congressional districts, 43-101 to 43-107. 
2. The legislative assembly—its composition, organization, officers and em- 
ployees, 43-201 to 43-214. 
3. The powers, duties and compensation of members, officers and employees 
of the legislative assembly, 43-301 to 43-318. 
4. Witnesses before the legislative assembly, 43-401 to 43-405. 
Statutes—their enactment and operation—governor’s approval or veto, 
43-501 to 438-515, 
Press room, 43-601. 
Legislative council (43-701 to 43-708 Unconstitutional), 43-709 to 43-715. 
Lobbying, 43-801 to 43-808. 
Legislative proceedings—dissemination, 43-901 to 43-904. 


eres ie Sen 


CHAPTER 1 
SENATORIAL, REPRESENTATIVE AND CONGRESSIONAL DISTRICTS 


Section 43-101. Senatorial districts defined. 


43-102. Districts in new counties. 
43-103. Apportionment of legislative assemblies. 
43-104. Number of representatives from each county. 
43-105. New counties. 
43-106. New counties—representative districts. 
43-107. Congressional districts. 
43-101. (42) Senatorial districts defined. Each county of the state of 


Montana shall constitute a senatorial district and each senatorial district 
is entitled to one senator. 


History: Ap. p. Sec. 110, Pol. C. 1895; assembly the legislator must function in 


re-en. Sec. 41, Rev. C. 1907 (See Sec. 5; 
Art. VI, Const. of Mont.); amd. Sec. 1, Ch. 
6, L. 1921; re-en. Sec. 42, R. C. M. 1921. 


Substitute Senator 


It is not competent for the legislative 
assembly to provide for a proxy or substi- 
tute to perform the duties of a duly 
elected member in the event of temporary 
disability, such as is created by absence in 
the military service under Ch. 47, Laws 
1941 (77-701 et seq.), since to act, to vote, 
to participate in the proceedings of the 


43-102. 


(43) Districts in new counties. 


person and not by proxy. A county may 
not, at one time, have one duly elected, 
qualified living senator and one duly act- 
ing senator. The duties are purely per- 
sonal in nature, and during a legislative 
session his presence is required at the 
seat of government. State ex rel. Grant 
v. Eaton, 114 M 199, 206, 133 P 2d 588. 


Collateral References 


StatesG~27. 
81 C.J.S. States § 31. 


Whenever new counties are 


created, each of said counties shall be entitled to one senator, but in no 
case shall a senatorial district consist of more than one county. 


History: En. Sec. 111, Pol. C. 1895; 
re-en. Sec. 42, Rev. C. 1907; re-en. Sec. 
43, &. C. M. 1921. 


References 


‘State ex rel. Grant v. Eaton, 114 M 199, 
208, 133 P 2d 588. 
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Collateral References 


StatesC=27. 
81 CJ.S. States § 31. 


43-103 LEGISLATURE 


43-103. (44) Apportionment of legislative assemblies. That after the 
expiration of the thirty-seventh legislative assembly of the state of Mon- 
tana, the membership of the house of representatives of all legislative 
assemblies of Montana shall be apportioned amongst, and to the several 
counties of the state, upon and according to the official federal census 
enumeration of the inhabitants of the several counties of Montana, as taken 
by authority of law in the year of 1960, and upon the ratio of one (1) 
representative, or member, therein from each county for each eight thousand 
five hundred (8,500) persons in such county, or fractional part thereof in 
excess of four thousand two hundred fifty (4,250) persons; provided that 
each county now created, shall be entitled to at least one (1) member. 

History: En. Sec. 1, Ch. 37, L. 1941; 1921; Sec. 44, R. C. M. 1935; amd. See. 1, 


amd. Sec. 1, Ch. 191, L. 1951; amd. Sec. 1, Ch. 144, L. 1939. 
Ch. 233, L. 1961. 


NOTE.—Earlier apportionment acts Coblaicial gpetereucey 
were See. 112, Pol. C. 1895; See. 43, Rev. Statese27, 
C. 1907; amd. See. 2, Ch. 38, L. 1911; amd. 81 C.J.S. States § 31. 
Sec. 2, Ch. 192, L. 1921; See. 44, R. C. M. 


43.104. (45) Number of representatives from each county. In accord- 
ance therewith each county of the state shall be entitled to, and shall elect 
at each biennial general, state and county election, the number of members 
of the house of representatives in the legislative assembly of Montana herein 
below allotted and apportioned to it and set opposite its name as follows: 


Beayerhead County nits teen ai) eee eee One member 
BigvHorn: GOuntye.ce. ce eae oe, case: eco eee anne ee eee One member 
Blames: County... ee ae ec cc ne ee One member 
Broadwater County eee One member 
Garbore GoUnty sic cect ceeececeeeicere cece cae tee tec ate tee amen eee One member 
Cartere oun ty. pee e meee ee etee rete en eeeeee  ne eeenee One member 
Cascade County ...tu er Se Nine members 
Chovteant Goin ty ree ee ee aco eee eee One member 
Custer Coun tyes coisa eee ae ee Two members: 
DatitelsoCountyinca wis: ee ee A oe eee ee One member 
Dawson! County sce otet cso a ees Mey eons On ae aR ee One member’ 
Deer tiodoe ;County «a. 5b..dane a eee ee eee eee Two members: 
Mallon # County, 2 ee 20 Oe ee eee One member’ 
Per ous! COU y sc csees este ee ee oe Two members: 
Blathead Courttysee eo eee ne ee eee eee Four members: 
Gallatin; County Geetecens ie ie een ren ea oe ener: Three members 
Garfields@ountye ec yee or eee ee ree ee een One member 
Glacier; Comnty tei ae 2 eminent one un ry Seen One member 
GoldenWWalley; County sees secretes eee roa tee nee erent One member 
Tr antes AOOTIILY eres tne ec tren ee eet re eens ee One member 
Hal Coun ty ee ee re ee ne ee en Two members 
Jefferson (County ey ee ree ee One member 
Judith, Badin wOOnn tyes ete eee ee eee eee One member 
Lake Cotinty2 55 ere ee eee Two neembers 
Lewis and’ Clark Connty 2t2-,q0 eure ee een Three members 
Liberty, Govty jee ete eee wre eee One member 


DISTRICTS 43-107 


PAROLE OO UNUY Sat en, cB ee BY ee reer a Bey One member 
"ECCT OG 11 1h 0 ge eee SS SOMOS OTS 2 EAT Renee SO0C te BS BAe is Ss Pere Pee One member 
Pe TEG MOTI Ty name) hs. UE eno oat oa ted ened od. One member 
Mea one Ga eon Vise. wll. ey eee beet Shei le REE eet One member 
Wiaror ain oni Ae eo A ee i ey ot eee Ve eed One member 
ESOC OUN Tyres. plo2 i ee AE eal ee So, Five members 
molsee ISNBLLE COUNTY. 0 cacctis kk eas hk ee ety, 2 One member 
Eee OULU Yi oc is cS naa bald 3. serene BEL Seed Se Two members 
Reenmoscuinie GOUMiy a ese evi ITE rig Oe bree etc: Aten One member 
Pa lipetsounty ara ae ols aor NS py hE gets 5, One member 
OTe ran OUn tyes ses sete tc) Lott os (eae One member 
may ers River GO yes ..655.'3 tee de ee ee ee One member 
TO WVELIOG OUIV Vee te sao. ose One member 
Paw OU bye en ee aes ee ee One member 
ee CO QIIIGL Vets Bee ee cet get a a BAL cts ie One member 
Pee RH OUT N eeey ee  y ee One member 
Liv TON ELC tA oe ee ee nme maT een, 7 5-9 One member 
erie MINCE O Ui ener eee ie ce SS eee One member 
OCR e WG TG yatee tere y og ET lenge bens sa ee. One member 
Pieridae ounty miele ety jet DS kh Some ee One member 
elise meisOWALOUMby Meir ee ONE ee eee Five members 
istic ter (Ont vee tee ee he ee Ve Dine eee One member 
SeeuITics WOU ye eee ee eee sD oak See One member 
Abecg ety TRACI Rai ton eS aR) Nieah Se SAN a NS Be cea ee Pest One member 
SISOS es CONTIN ESS seen ty ca Ja ST Aes heathen ana Aaah eet ac One member 
Heke soto eC OUT tee ete eee, ae et en. deg oe One member 
A a tLOVR OUTIL Y = comet 1 ay een ean Lt yl ate lias, Sot eras Two members 
Paired ANG OUT ye wee een SN LI ee One member 
CUM b.2 CRTSTMI Byoe ole a ata 52 a es en ae One member 
Neciows | Olen COUN tyme a Oy tO. ule Pee bee Nine members 


History: En. Sec. 112, Pol. C. 1895; re- Ch. 144, L. 1939; amd. Sec. 2, Ch. 37, L. 
en. Sec. 43, Rev. C. 1907; amd. Sec. 2, Ch. 1941; amd. Sec. 2, Ch. 191, L. 1951; amd. 
38, L. 1911; amd. Sec. 2, Ch. 192, L. 1921; Sec. 2, Ch. 233, L. 1961. 
re-en. Sec. 45, R. C. M. 1921; amd. Sec. 1, 


43-105. (46) New counties. Whenever a new county is created it shall 
have and be entitled to one (1) member of the house of representatives 
until otherwise apportioned. 


History: En. Sec. 3, Ch. 87, L. 1941. OC. 1907; See. 3, Ch. 38, L. 1911; Sec. 3, 
NOTE.—Earlier acts now repealed, Ch. 192, L. 1921; Sec. 46, R. C. M. 1921. 
were Sec. 113, Pol. C. 1895; Sec. 44, Rev. 


43-106. (47) New counties—representative districts. Whenever a new 
county is created, it shall be attached to, and become a part of the repre- 
sentative district, embracing the county from which the largest area in- 
cluded in the new county has been taken. 


History: En. Sec. 4, Ch. 37, L. 1941; 
First Enacted as Sec. 4, Ch. 192, L. 1921; 
Sec, 47, R. C. M. 1921. 


43-107. (48) Congressional districts. All that portion of the state of 
Montana lying west of the east boundary of Flathead, Lewis and Clark, 
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Broadwater, and Gallatin counties, to wit: the counties of Beaverhead, 
Broadwater, Deer Lodge, Flathead, Gallatin, Granite, Jefferson, Lake, 
Lewis and Clark, Lincoln, Madison, Mineral, Missoula, Powell, Ravalh, 
Sanders, and Silver Bow shall constitute the first congressional district of 
the state; and that all that portion of the State of Montana lying east of 
the east boundary of Flathead, Lewis and Clark, Broadwater, and Gallatin 
counties, to wit: the counties of Big Horn, Blaine, Carbon, Carter, Cascade, 
Chouteau, Custer, Daniels, Dawson, Fallon, Fergus, Garfield, Glacier, 
Golden Valley, Hill, Judith Basin, Liberty, McCone, Meagher, Musselshell, 
Park, Petroleum, Phillips, Pondera, Powder River, Prairie, Richland, Rose- 
bud, Roosevelt, Sheridan, Stillwater, Sweet Grass, Teton, Toole, Treasure, 
Valley, Wheatland, Wibaux and Yellowstone shall constitute the second 
congressional district of the state. 


Whenever any county is created, comprised partly of the territory of 
both such districts, said county shall belong to and become a part of the 
district to which major portion of the territory of said county belonged 
and was a part prior to the creation of such new county. 


History: Ap. p. Sec. 120, Pol. C. 1895; Collateral References 
re-en. Sec. 47, Rev. C. 1907; amd. Sec. 1, United States¢-11. 
Ch. 44, L. 1917; re-en. Sec. 48, R. C. M. 91 C.J.S. United States § 13. 


1921; amd. Sec. 1, Ch. 113, L. 1945. 


CHAPTER 2 


THE LEGISLATIVE ASSEMBLY—ITS COMPOSITION, 
ORGANIZATION, OFFICERS AND EMPLOYEES 


Section 43-201. Composition of legislative assembly. 
43-202. Term of office. 
43-203. Election of senators. 
43-204. Same. 
43-205. Time and place of meeting. 
43-206. Certificate of election evidence of a right to seat. 
43-207. Senate, organization of. 
43-208. House of representatives, organization of. 
43-209. Oath to be entered on journals. 
43-210. Election of officers. 
43-211. Compelling attendance of members. 
43-212. Officers and employees of senate. 
43-213. Officers and employees of the house. 
43-214. How elected. 


43-201. (51) Composition of legislative assembly. The legislative 
assembly consists of senators and representatives elected from the several 
senatorial and representative districts of the state in the number specified 
by law. | 

History: En. Sec. 150, Pol. C. 1895; Interest of members in contracts for- 


re-en. Sec. 50, Rev. C. 1907; amd. Sec. 1, bidden, see. 59-501. 
Ch. 5, L. 1921; re-en. Sec. 51, R. C. M. Offenses relating to legislature, sec. 94- 
1921. 2901 et. seq. 
Cross-References Collateral References 
Bribery of legislators, secs. 94-2905 to States€=25. 
94-2919, 81 C.J.S. States § 29. 


Disqualification of members on convic- 
tion of crime, sec. 94-2914. 
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43-202. (52) Term of office. The term of office of a senator is four 
years, and of a representative two years; and the term of service thereof 
shall begin on the first Monday of January next succeeding his election, 
and if a senator or representative be elected to fill a vacancy, his term of 
service shall begin on the next day after his election. 


History: Ap. p. Sec. 151, Pol. C. 1895; 
re-en. Sec. 51, Rev. C. 1907; amd. Sec. 1, 
Chali uu. 19097) re-en. Sec, 52, KR. C...M. 
1921. Cal. Pol. C. Sec. 226. 


Collateral References 


States€—28(1). 

81 C.J.S. States § 33. 

Legislature generally, 49 Am. Jur. 247 
et seq., States, Territories, and Dependen- 
cies. 


42-203. (53) Election of senators. At the general election in the year 
1892, there must be elected a senator from each of the odd-numbered sena- 
torial districts and hold office for four years, and their successors must be 
elected in the year 1896, and every four years thereafter. 


History: En. Sec. 153, Pol. C. 1895; 
re-en. Sec. 53, Rev. C. 1907; re-en. Sec. 
53, R. C. M. 1921. 


Collateral References 


States€—28(1). 
81 C.J.S. States § 33. 


43-204. (54) Same. At the general election in the year 1894, there 
must be elected a senator from each of the even-numbered senatorial dis- 
tricts, who shall hold office for four years, and their successors must be 
elected in the year of 1898, and every four years thereafter. 


History: En. Sec. 154, Pol. C. 1895; Collateral References 
re-en. Sec. 54, Rev. C. 1907; re-en. Sec. States@228(1). 


54, R. C. M. 1921. 81 C.J.S. States § 33. 


43-205. (55) Time and place of meeting. The legislative assembly 
shall meet at the seat of government, at twelve o’clock, noon, on the first 
Monday of January, 1897, and each alternate year thereafter, and at other 
times when convened by the governor. 


History: En. Sec. 160, Pol. C. 1895; 
re-en. Sec. 55, Rev. C. 1907; re-en. Sec. 
5b, R. C. M. 1921. Cal. Pol. C. Sec. 235. 


81 C.J.S. States § 37. 


Power of legislature or branch thereof 
as to time of assembling, and length of 
Collateral References session. 56 ALR 721. 


StatesG-32. 


43-206. (56) Certificate of election evidence of a right to seat. The 
certificate of election from the clerk of the proper county is prima-facie 
evidence of the right to membership of the person certified therein to be 
elected, for all purposes of organization of either branch of the legislative 
assembly. 


History: En. Sec. 1, p. 89, L. 1885; re- 
en. Sec. 1325, 5th Div. Comp. Stat. 1887; 
amd. Sec. 161, Pol. C. 1895; re-en. Sec. 56, 
Rev. C. 1907; re-en. Sec. 56, R. C. M. 1921. 
Calreseo Cc, Sec. 236. 


178. P 832; State ex rel. 
114M 1995 2093 338 e 


55 M 471, 475, 
Grant v. Eaton, 
2d 588. 


Collateral References 


States€—30. 
References 81 O.J.S. States § 34. 
Cited or applied as section 56, Revised 49 Am. Jur. 251 States, Territories, and 


Codes, in State ex rel. Boulware v. Porter, 


43-207. 


(57) Senate, organization of. 


Dependencies, § 34. 
At the hour of twelve o’clock, 


noon, on the day appointed for the meeting of any regular session of the 
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legislative assembly, the president of the senate, or in case of his absence 
or inability, then the senior member present, must take the chair, call the 
senators and senators-elect to order, and then call over the senatorial dis- 
tricts, in their order, from which members have been elected at the pre- 
ceding election, and as the same are called the members-elect must present 
their certificates, take the constitutional oath of office, and assume their 
seats. The senate may thereupon, if a quorum is present, proceed to elect 
its officers. 


History: En. H. B. No. 69, p. 103, L. Collateral References 
1897; re-en. Sec. 163, Pol. C. 1895; re-en. StatesG=29. 
Sec. 57, Rev. C. 1907; re-en. Sec. 57, R. C. 81 C.J.S. States § 30. 
M. 1921. Cal. Pol. C. Sec. 238. 49 Am. Jur. 248, States, Territories, and 


Dependencies, §§ 30, 31. 


43-208. (58) House of representatives, organization of. At the time 
specified in section 43-207, the secretary of state, or in case of his absence 
or inability, then the senior member-elect present, must take the chair, call 
the members-elect of the house of representatives to order, and then call 
over the roll of counties and districts; and as the same are called the mem- 
bers-elect must present their certificates, take the constitutional oath of 
office, and assume their seats. The house of representatives may thereupon, 
if a quorum is present, proceed to elect its officers. 


History: En. Sec. 164, Pol. C. 1895; Collateral References 
re-en. Sec. 58, Rev. C. 1907; re-en. Sec. StatesG—29, 
58, R. C. M. 1921. Cal. Pol. C. Sec. 239. 81 O.J.S. States § 30. 


49 Am. Jur. 248, States, Territories, and 
Dependencies, §§ 30, 31. 


43-209. (59) Oath to be entered on journals. An entry of the oath 
taken by the members of the legislative assembly must be made on the 
journals of the proper houses, respectively. 


History: En. Sec. 165, Pol. C. 1895; Collateral References 
re-en. Sec. 59, Rev. C. 1907; re-en. Sec. States@=37. 
59, R. C. M. 1921. Cal. Pol. C. Sec. 240. 81 O.J.S. States § 41. 


Cross-Reference 
Oath of members, sees. 59-413, 59-414. 


43-210. (60) Election of officers. In all elections of officers of either 
branch of the legislative assembly, a majority of all the votes given is 
necessary to a choice. | 

History: En. Sec. 8, p. 90, L. 1885; Collateral References 


re-en. Sec. 1332, 5th Div. Comp. Stat. StatesG229. 

1887; re-en. Sec. 166, Pol. C. 1895; re-en. 81 0.3.8. States § 30. 
Sec. 60, Rev. C. 1907; re-en. Sec. 60, R. C. 

M. 1921. 


43-211. (61) Compelling attendance of members. Whenever, at the 
commencement of or during the regular or extraordinary sessions of the 
legislative assembly, upon a call of either house it is found that no quorum 
of members is present, or if any member or members are found to be absent 
upon any such eall, the members present are authorized to direct the 
sergeant-at-arms of such house, and in his absence, then any other person, 
to compel the attendance of any or all the absentees. If the house refuse to 
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excuse such absentee, he is not entitled to any per diem during such 
absence, and is liable for the expenses incurred in procuring his attendance. 


History: En. Sec. 9, p. 90, L. 1885; Collateral References 
re-en. Sec. 1333, 5th Div. Comp. Stat. States@=35. 
1887; re-en. Sec. 167, Pol. C. 1895; re-en. 81 O.J.S. States § 39. 
Sec. 61, Rev. C. 1907; re-en. Sec. 61, R. C. 
M. 1921. 


43-212. (62) Officers and employees of senate. The officers and em- 
ployees of the senate may consist of a president, a president pro tempore, 
one secretary of the senate, one assistant secretary of the senate, one chap- 
lain, one sergeant-at-arms, three assistant sergeants-at-arms, one secretary 
to the sergeant-at-arms, one stenographer to the secretary of the senate, 
one secretary to the president, one journal clerk, cne assistant journal clerk, 
one enrolling clerk, one assistant enrolling clerk, one engrossing clerk, one 
assistant engrossing clerk, one bill clerk, one assistant bill clerk, one read- 
ing clerk, one chief printing clerk, one assistant printing clerk, one chief 
stenographer, one assistant chief stenographer, two chief proofreaders, one 
judiciary committee clerk, one finance and claims committee clerk, one 
mailing clerk, one doorkeeper, three assistant doorkeepers, one janitor, 
three assistant janitors, three watchmen, four pages, and such number 
of committee clerks, stenographers, typists, proofreaders, and such other 
employees and attaches as the senate may, by motion, from time to time 
determine, not exceeding forty in number; provided, however, that when 
the orderly and expeditious conduct of the business of the senate so re- 
quires, the senate may, by resolution, authorize the employment of one 
senate law clerk and one assistant senate law clerk, in addition to the 
hereinabove specifically enumerated officers and employees. 


History: En. Sec. 1, p. 170, L. 1891; Collateral References 
re-en. Sec. 180, Pol. C. 1895; re-en. Sec. States€29, 53. 
62, Rev. C. 1907; amd. Sec. 1, Ch. 1, L. 81 CJS. States §§ 30, 70. 


1915; re-en. Sec. 62, R. C. M. 1921; amd. 
Sec. 1, Ch. 50, L. 1937; amd. Sec. 1, Ch. 
1, and Sec. 1, Ch. 3, L. 1943. 


43-213. (63) Officers and employees of the house. The officers and 
employees of the house of representatives shall consist of a speaker, a 
speaker pro tem., one chief clerk, one sergeant-at-arms, one chaplain, one 
first assistant to the sergeant-at-arms, one second assistant to the sergeant- 
at-arms, one assistant to the chief clerk, one clerk to the chief clerk, one 
bill clerk, one assistant bill clerk, one reading clerk, one clerk to the 
sergeant-at-arms, one journal clerk, one assistant journal clerk, one enroll- 
ing clerk, one assistant enrolling clerk, one engrossing clerk, one assistant 
engrossing clerk, one printing clerk, one assistant printing clerk, one secre- 
tary to speaker, one mailing and filing clerk, one secretary to the judiciary 
committee, one secretary to the appropriations committee, one payroll 
clerk, one law clerk, one assistant law clerk, one head janitor, three assist- 
ant janitors, three doorkeepers, three watchmen, five pages, two telephone 
operators, two elevator operators, fifty stenographers, ten typists, twenty 
proofreaders, ten clerks and such other and further employees as the house 
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of representatives and the senate may, by joint resolution, from time to 
time determine. 


History: En. Sec. 2, p. 170, L. 1891; Collateral References 
re-en. Sec. 181, Pol. C. 1895; re-en. Sec. States€29, 53. 
63, Rev. C. 1907; amd. Sec. 2, Ch. 1, L. 81 C.J.S. States §§ 30, 70. 


1915; re-en. Sec. 63, R. C. M. 1921; amd. 
Sec. 1, Ch. 44, L. 1937; amd. Sec. 1, Ch. 
O38) .u. 1959: 


43-214. (64) How elected. All officers and employees of the legislative 
assembly, except the president of the senate, must be elected by the house 
to which such officers and employees are attached. 


History: En. Sec. 3, p. 170, L. 1891; Collateral References 
re-en. Sec. 182, Pol. C. 1895; re-en. Sec. States€229, 53. 
64, Rev. C. 1907; re-en. Sec. 64, R. C. M. 81. CJ.S. States §§ 30, 49, 70. 


1921. Cal. Pol. C. Sec. 247. 


CHAPTER 3 


THE POWERS, DUTIES AND COMPENSATION OF MEMBERS, OFFICERS 
AND EMPLOYEES OF THE LEGISLATIVE ASSEMBLY 


Section 43-301. Power of officers to administer oaths. 
43-302. Duties of secretary and clerk. 
43-303. Duties of assistant secretary and assistant clerk. 
43-304. Journals, how authenticated. 
43-305. Duties of sergeant-at-arms. 
43-306. Duties of assistant sergeant-at-arms. 
43-307. Duties of subordinate officers. 
43-308. Duties of engrossing and enrolling clerks. 
43-309. Duties and pay of employees and attaches at close of session and sub- 
sequent to close of session. 
43-310. Per diem and mileage of members. 
43-311. Per diem and mileage of president of senate and speaker of house. 
43-312. Compensation of other officers and employees. 
43-313. Employment of additional help. 
43-314. Compensation for services after close of session. 
43-315. Inventories of property of legislature. 
43-316... Custodian to care for property of legislature—appraisal and sale. 
43-317. Purchasing agent to assist in caring for property of legislature. 
43-318. Penalty for removing or defacing property of legislature. 


43-301. (65) Power of officers to administer oaths. The president and 
president pro tem. of the senate, and the speaker and speaker pro tem. of 
the house of representatives, may administer the oath of office to any senator 
or representative, and to the officers and employees of their respective 
bodies. The members of any committee may administer oaths to witnesses 
in any matter under examination. The officers and employees must perform 
such duties as are required by the rules or orders of the respective bodies 
which elect them. 


History: En. Secs. 4 and 5, p. 170, L. Cross-Reference 
1891; re-en. Sec. 200, Pol. C. 1895; re-en. Offefises relatine to leo slate ne 
Sec. 67, Rev. C. 1907; re-en. Sec. 65, R. C. 9901 et ot poems Sahin Soa bet 
M. 1921. Cal. Pol. C. Sec. 252. 
Collateral References 
States€-34, 73, 74. 
81 C.J.S. States §§ 42, 57, 62. 


43-302. (66) Duties of secretary and clerk. The secretary of the senate 
and the clerk of the house of representatives must attend each day, call the 
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roll, prepare the journal, and read the journal and bills, and superintend 
all copying necessary to be done for their respective houses, and keep a 
correct record of the proceedings. 


History: En. Sec. 201, Pol. C. 1895; 
re-en. Sec. 68, Rev. C. 1907; re-en. Sec. 
66, R. C. M. 1921. Cal. Pol. C. Sec. 253. 


retary of the senate, but the custody is 
also in the secretary. State v. Bloor, 20 
M 574, 584, 52 P 611. 


Operation and Effect 


This section and the following section 
do not place the custody of bills execlu- 
sively in the hands of the assistant sec- 


43-303. 


(67) Duties of assistant secretary and assistant clerk. 


Collateral References 


States€73. 
81 C.J.S. States § 59. 


The 


assistant secretary of the senate and the assistant clerk of the house must 
take charge of all bills, petitions, and other papers presented to their 
respective houses, file and enter the same in the books provided for that 
purpose, and perform such other duties as may be directed by the secretary 


of the senate and clerk of the house of representatives. 


History: En. Sec. 202, Pol. C. 1895; 
re-en. Sec. 69, Rev. C. 1907; re-en. Sec. 67, 
R. C. M. 1921. Cal. Pol. C. Sec. 254. 


References 
Cited or applied as section 202, Political 


43-304. 


Code, in State v. Bloor, 20 M 574, 584, 52 
EGE. 


Collateral References 


States 73. 
81 C.J.S. States § 59. 


(68) Journals, how authenticated. The journal of the senate 


must be authenticated by the signature of the president, and the journal 
of the house of representatives by the signature of the speaker. 


History: En. Sec. 203, Pol. C. 1895; 
re-en. Sec. 70, Rev. C. 1907; re-en. Sec. 
68, R. C. M. 1921. Cal. Pol. C. Sec. 256. 


Judicial Recourse to Journal 


In determining whether an act has been 
passed, the enrolled bill, signed and ap- 
proved by the proper officers, is conclu- 
sive upon the courts, and recourse cannot 
be had to any other evidence, except 
where the alleged infirmity of the act is 


of those voting upon its final passage, in 
which ease the journals may be consulted. 
State ex rel. Gregg v. Hrickson, 39 M 
280, 289, 102 P 336. See also Barth v. 
Pock, 51 M 418, 427, 155 P 282. 


Collateral References 

StatesC—37. 

81 C.J.S. States § 41. 

49 Am. Jur. 255, States, Territories, and 
Dependencies, § 37. 


based upon a failure to enter the names 


43-305. (69) Duties of sergeant-at-arms. The sergeant-at-arms of the 
senate and the sergeant-at-arms of the house of representatives must give a 
general supervision, under the direction of their presiding officers, to the 
senate and house, with the rooms attached; attend during the sittings of 
their respective bodies; execute their commands and all process issued by 
their authority; keep an account for pay and mileage of members, and 
prepare checks for the same. 


History: En. Sec. 204, Pol. C. 1895; 
re-en. Sec. 71, Rev. C. 1907; re-en. Sec. 
69, R. C. M. 1921. Cal. Pol. C. Sec. 259. 


Collateral References 


States€73. 
81 C.J.S. States § 59. 


43-306. (70) Duties of assistant sergeant-at-arms. The assistant 
sergeant-at-arms of each house must prohibit all persons, except members, 
officers, and employees, and such other persons as may have the privilege 
of the floor assigned them by the rules of each house, from entering within 
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the bar of the house, unless upon invitation, and keep order in the halls 
and lobbies, and perform such other duties as shall be imposed by the 
presiding officer or the sergeant-at-arms. 


History: En. Sec. 205, Pol. C. 1895; 
re-en. Sec. 72, Rev. C. 1907; re-en. Sec. 
70, R. C. M. 1921. Cal. Pol. C. Sec. 260. 


43-307. (71) Duties of subordinate officers. The committee clerks 
doorkeeper, janitor, day watchman, night watchman, and pages must 
perform such duties as shall be assigned to them by the presiding officers 
of the respective houses, or by the rules and orders of the respective bodies. 


History: En. Sec. 206, Pol. C. 1895; Collateral References 
re-en. Sec. 73, Rev. C. 1907; re-en. Sec. States@—74. 
71, R. C. M, 1921. 81 C.J.S. States § 59. 


43-308. (72) Duties of engrossing and enrolling clerks. The engross- 
ing clerks and enrolling clerks must, within forty-eight hours after their 
reception, engross or enroll all bills delivered to them for engrossment or 
enrollment, unless further time be granted. 


History: En. Sec. 207, Pol. C. 1895; Ch. 1, L. 1915; re-en. Sec. 72, R. C. M. 
re-en. Sec. 74, Rev. C. 1907; amd. Sec. 3, 1921. 


43-309. (73) Duties and pay of employees and attaches at close of 
session and subsequent to close of session. The secretary of the senate, 
the sergeant-at-arms of the senate, the clerk of the house of representatives 
and the sergeant-at-arms of the house of representatives, and such other 
and additional employees and attaches of the senate and house, respec- 
tively, as may be certified by separate resolution adopted by each body, 
duly authenticated by the presiding officer of each body and by the 
secretary or clerk, respectively, shall be paid for such period of time and 
at such rates of payment, and for such services as may be assigned and 
prescribed for such officers and personnel at the close, and subsequent to 
the close of each legislative session, as shall be set forth in said respective 
resolutions. Said payments shall be made out of any funds remaining unex- 
pended at the close of each session for legislative expenses. 

In addition to other duties prescribed by such resolutions, the secretary 
of the senate and the clerk of the house of representatives, at the close of 
each session of the legislative assembly, must mark, label, and arrange all 
bills and papers belonging to the archives of their respective houses, and 
deliver them, together with all the books of both houses, to the secretary 
of state, who must certify to the reception of the same. 


History: En. Sec. 6, p. 171, L. 1891; clear; but it would be extremely danger- 
re-en. Sec. 209, Pol. C. 1895; re-en. Sec. ous to impeach a duly authenticated ree- 
76, Rev. C. 1907; re-en. Sec. 73, R. C. M. ord—an enrolled bill—by papers which 
1921; amd. Sec. 1, Ch. 210, L. 1943. Cal. are not authenticated or identified in any 


Pol..C. Sec. 261 manner; this, however, does not apply to 
iow the journals, for they are required by 
Authentication of Papers section 43-304 to be authenticated. State 


Just what is meant to be included in — ex rel. Gregg v. Erickson, 39 M 280, 289, 
the phrase, “all bills and papers,” is not 102 P 336. 


43-310. (74) Per diem and mileage of members. Members of the legis- 
lative assembly hereafter elected shall receive twenty dollars ($20.00) per 
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day, payable weekly, during the session of the legislative assembly, and 
Seven cents (7c) per mile for each mile of travel to and from their resi- 
dences and the place of holding the session, by the nearest traveled route. 


History: En. Sec. 220, Pol. C. 1895; Lewis and Clark County, 24 M 335, 338, 
re-en. Sec. 77, Rev. C. 1907; amd. Sec. 1, 61 P. 879. 
Ch. 45, L. 1909; re-en. Sec. 74, R. C. M. 


1921; amd. Sec. 1, Ch. 23, L. 1955. Cal. Collateral References 
Pol. C. Sec. 266. States@=60, 62. 
Rerarcncos 81 C.J.S. States § 36. 
Cited or applied as section 220, Polit- Per diem compensation of public officer. 


ical Code, before amendment, in Wade v. 1 ALR 276. 


43-311. (75) Per diem and mileage of president of senate and speaker 
of house. The president of the senate, and the speaker of the house, shall 
receive the sum of twenty-five dollars ($25.00) per day during the session 
of the legislative assembly, and the same mileage as members. 


History: En. Sec. 221, Pol. C. 1895; ical Code, before amendment, in Wade v. 
re-en. Sec. 78, Rev. C. 1907; amd. Sec. 2, Lewis and Clark County, 24 M 335, 3388, 
Ch. 45, L. 1909; re-en. Sec. 75, R. C. M. 61 P 879. 

1921; amd. Sec. 2, Ch. 23, L. 1955. Cal. 


Pol. C. Sec. 267. Collateral References 
Per diem compensation of public officer. 
References 1 ALR 276. 


Cited or applied as section 221, Polit- 


43-312. (76) Compensation of other officers and employees. The com- 
pensation designated herein shall be paid to the following officers and 
employees of the legislative assembly : 


The secretary of the senate, the chief clerk of the house of representa- 
tives, the sergeant-at-arms of each house, the senate law clerk and the 
house of representatives law clerk, ten dollars ($10.00) per day each; 


The assistant secretary of the senate, the assistant chief clerk of the 
house of representatives, the journal clerk, the enrolling clerk, the engross- 
ing clerk, the bill clerk, the chief stenographer, the chief printing clerk, 
the assistant sergeants-at-arms of the senate, the assistant sergeants-at-arms 
of the house of representatives, eight dollars ($8.00) per day each; 


The assistant senate law clerk and the assistant house of representatives 
law clerk (in case such assistants are employed), seven dollars ($7.00) per 
day; 

The assistant journal clerk, the assistant enrolling clerk, the assistant 
engrossing clerk, the assistant bill clerk, the assistant printing clerk, the 
reading clerk, the secretary to the sergeant-at-arms, the assistant chief 
stenographer, the clerk to the judiciary committee, the clerk to the finance 
and claims committee, two chief proofreaders, and the mailing clerk of the 
senate, the clerk to the chief clerk of the house of representatives, the 
stenographer to the secretary of the senate, the secretary to the president 
of the senate, the payroll clerk of the house of representatives, the secre- 
tary to the speaker of the house of representatives, the mailing and filing 
clerk of the house of representatives, the secretary to the house of repre- 
sentatives appropriations committee, six dollars ($6.00) per day each; 

The chaplain, other committee clerks, stenographers, typists, other 
proofreaders, doorkeepers, assistant doorkeepers, janitors, assistant jani- 
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tors and watchmen of each house, the telephone operators of the house of 
representatives, the elevator operators of the house of representatives, five 
dollars ($5.00) per day each; 

Pages, four dollars ($4.00) per day each; 

And all other employees of the legislative assembly not herein specifi- 
eally enumerated, five dollars ($5.00) per day each. 

Each salary herein specified shall be paid for each and every day of 
the entire legislative session, commencing with the date of employment of 
the officer or employee, save and except that any of said officers or 
employees whose services are dispensed with for any portion of the session 
shall receive pay only for the number of days during which services are 
performed by such officer or employee. 


History: En. Sec. 222, Pol. C. 1895; Ch. 1, and Sec. 2, Ch. 3, L. 1943. Cal. Pol. 
re-en. Sec. 79, Rev. C. 1907; amd. Sec. 3, C. Sec. 268. 
Che 45; L:1909;2amds Sec. 915 4Chs3 72a. 


1913; amd. Sec. 4, Ch. 1, L. 1915; amd. Collateral References 
Sec. 1, Ch. 115, L. 1917; re-en. Sec. 76, States€—60, 61. 
R. C. M. 1921; amd. Sec. 1, Ch. 6, L. 1935; 81 C.J.S. States § 49. 


amd. Sec. 2, Ch. 50, L. 1937; amd. Sec. 2, 


43-313. (77) Employment of additional help. The senate and house of 
representatives may, by a joint resolution adopted and spread upon the 
minutes of each house, provide for the employment of additional help in 
cases of emergency, where extraordinary conditions render such a course 
necessary for the orderly and expeditious conduct of the business of the 
legislative assembly. The resolution shall set forth the facts and circum- 
stances which make such action necessary, and the number of additional 
employees required, and the general nature of their duties. 


History: En. Sec. 5, Ch. 1, L. 1915; Collateral References 
re-en. Sec. 77, R. C. M. 1921. States@=53. 


81 C.J.S. States § 49. 


43-314. (78) Compensation for services after close of session. For 
services performed under the provisions of section 48-809, each of the 
officers therein named receive a compensation of fifty dollars. 


History: En. Sec. 223, Pol. C. 1895; Collateral References 
re-en. Sec. 81, Rev. C. 1907; re-en. Sec. StatesC=60. 
78, R. C. M. 1921. Cal. Pol. -C. Sec. 269. 81 C.J.S. States § 49. 


NOTE.—There appears to be a conflict 
between this section and section 43-309 
as last amended. 


43-315. (78.1) Inventories of property of legislature. On the last day 
of each session of the Montana state legislature, it shall be the duty of the 
sergeant-at-arms of the senate, the sergeant-at-arms.of the house to make 
a complete inventory of all permanent furniture and fixtures belonging to 
the legislative department of the state, together with all office furniture and 
fixtures and all other fixtures, codes and session laws, tools and office 
supplies of every description on hand at the close of the session belonging 
to the legislative department of the state, or which have been purchased 
and charged to the incidental expense appropriation. 

Such inventory shall be made in quadruple, one copy to be filed with 
the purchasing agent, and one to be filed with the state treasurer, and one 
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copy to be left on file in the sergeant-at-arms office of the state senate, and 
one in the office of the sergeant-at-arms of the house of representatives. 


History: En. Sec. 1, Ch. 112, L. 1927. Collateral References 


StatesC-73, 75. 
‘ 81 C.J.S. States § 49. 


43-316. (78.2) Custodian to care for property of legislature—appraisal 
and sale. Upon the completion of the inventory and the adjournment of 
the legislature, all property listed therein shall be turned over to the 
custodian of the state capitol of the state, and he shall receipt to the 
sergeant-at-arms of the senate, and to the sergeant-at-arms of the house of 
representatives, in detail for the same, and it shall be his duty to carefully 
care for and preserve all of such property and shall deliver the same to the 
sergeant-at-arms of the senate, and the sergeant-at-arms of the house of 
representatives, at the convening of the next session of the Montana legis- 
lature; provided, however, that any of said property which might deterio- 
rate in value by being kept shall be appraised by the said purchasing agent, 
and the said custodian may sell any articles so appraised for not less than 
such appraised value to any department of the state government, and all 
moneys received from articles so sold shall forthwith be paid over by said 
custodian to the state treasurer which shall be credited to the general fund 
of the state and against the expenses of the legislative department. In the 
event of the sales of any articles by virtue of this provision, the said 
eustodian shall, in leu of delivering the same to the respective sergeant- 
at-arms of the next session of the Montana legislature, deliver to them a 
list of the articles sold, together with a list of the prices received and 
receipts of the state treasurer therefor. 


History: En. Sec. 2, Ch. 112, L. 1927. 


43-317. (78.3) Purchasing agent to assist in caring for property of 
legislature. It shall be the duty of the purchasing agent to assist the 
custodian in the preservation and safekeeping of the property of the 
legislative department. 


History: En. Sec. 3, Ch. 112, L. 1927. Collateral References 


StatesC75. 
81 C.J.S. States § 66. 


43-318. (78.4) Penalty for removing or defacing property of legisla- 
ture. Any person, or persons, who willfully takes, carries away from the 
legislative halls, defaces or attempts to take, carry away or deface any of 
the property listed in the inventory as herein provided or belonging to the 
legislative department shall be guilty of a misdemeanor and upon convic- 
tion thereof shall be fined in a sum of not less than fifty dollars ($50.00), 
nor more than two hundred dollars ($200.00). 


History: En. Sec. 4, Ch. 112, L. 1927. Collateral References 


Lareceny€=1; Malicious MischiefC1. 
52 O.J.S. Larceny § 4; 54 CJ.S. Mali- 
cious Mischief § 4. 
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CHAPTER 4 
WITNESSES BEFORE THE LEGISLATIVE ASSEMBLY 


Section 43-401. Subpoenas. 
43-402. Service of subpoenas. 
43-403. Contempt. 
43-404. Compelling attendance. 
43-405. Witness will not be held to answer criminally—refusal to testify. 


43-401. (79) Subpoenas. <A subpoena requiring the attendance of any 
witness before either house of the legislative assembly, or a committee 
thereof, may be issued by the president of the senate, speaker of the house, 
or the chairman of any committee before whom the attendance of the 
witness is desired; and it is sufficient if: 

1. It states whether the proceeding is before the house of representa- 
tives, or the senate, or a committee. 

2. It is addressed to the witness. 

3. It requires the attendance of such witness at a time and place 
certain. 

4. It is signed by the president of the senate, speaker of the house, 
or chairman of a committee. 


History: En. Sec. 260, Pol. C. 1895; 81 C.J.S. States § 45. 

re-en. Sec. 95, Rev. C. 1907; re-en. Sec. es d ; 

79. BR. C. M. 1921. Cal. Pol. CG. Sec. 300. Power of legislative body or committee 
: to compel attendance of nonmember as 
Collateral References witness. 50 ALR 21. 


States€—34, 39%. 


43-402. (80) Service of subpoenas. The subpoena may be served by 
any elector of the state, and his affidavit that he delivered a copy to the 
witness is evidence of service. 


History: En. Sec. 261, Pol. C. 1895; 
re-en. Sec. 96, Rep. C. 1907; re-en. Sec. 
80, R. C. M. 1921. Cal. Pol. C. Sec. 301. 


43-403. (81) Contempt. If any witness neglects or refuses to obey 
such subpoena, or appearing, neglects or refuses to testify, the senate or 
house may, by resolution entered on the journal, commit him for contempt. 


History: En. Sec. 262, Pol. C. 1895; References 
te-en. Sec. 97, Rev. ©. 1907; re-en. Sec. State v. District Court, 61 M 558, 567, 
81, R. ©. M. 1921. Cal. Pol. C. Sec. 302. 902 P 756; referred to as Sec. 97, R. O..M. 
Cross-Reference 1907. 
Penalty for refusing to attend or testi- Collateral References 
fy. sec. 94-2912. StateC=40. 


81 C.J.S. States § 48. 


43-404. (82) Compelling attendance. Any witness neglecting or re- 
fusing to attend in obedience to subpoena may be arrested by the sergeant- 
at-arms and brought before the senate or house. The only warrant of 
authority necessary to authorize such arrest is a copy of a resolution of 
the senate or house, signed by the president or speaker of the house of 
representatives, and countersigned by the secretary or clerk. 


History: En. Sec. 263, Pol. C. 1895; Collateral References 
re-en. Sec. 98, Rev. C. 1907; re-en. Sec. StatesG—3914. 
82, R. C. M. 1921. Cal. Pol. C. Sec. 303. 81 C.J.S. States § 47. 
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43-405. (83) Witness will not be held to answer criminally—refusal 
to testify. No person sworn and examined before either house of the 
legislative assembly, or any committee thereof, can be held to answer 
criminally, or be subject to any penalty or forfeiture, for any fact or act 
touching which he is required to testify; nor is any statement made or 
paper produced by any such witness competent evidence in any criminal 
proceeding against such witness; nor can such witness refuse to testify to 
any fact or to produce any paper touching which he is examined, for the 
reason that his testimony, or the production of such paper, tends to 
disgrace him or render him infamous. Nothing in this section exempts any 
witness from prosecution and punishment for perjury committed by him 
on such examination. 

History: En. Sec. 264, Pol. C. 1895; Power of legislature to grant or au- 
re-en. Sec. 99, Rev. C. 1907; re-en. Sec. thorize committee to grant immunity from 


83, R. C. M. 1921. Cal. Pol. C. Sec. 304. criminal prosecution to witnesses sum- 
moned before legislative committee. 87 
Collateral References ATR 435; 
States€—34, 3914; Witnesses€-293%. 
81 C.J.S. States § 45; 98 C.J.S. Witnesses 
§ 430. 


CHAPTER 5 


STATUTES—THEIR ENACTMENT AND OPERATION— 
GOVERNOR’S APPROVAL OR VETO 


Section 43-501. Bills received by the governor, how endorsed. 
43-502. Approval of bills. 
43-503. Bills returned without approval. 
43-504. Return, when house not in session. 
43-505. Bills remaining with the governor more than five days. 
43-506. Effect of final adjournment on bills. 
43-507. Statutes, when effective. 
43-508. “Final passage,” meaning of. 
43-509. When joint resolutions take effect. 
43-510. Effect of amendment. 
43-511. Construction of statutes. 
43-512. Repeal of statutes. 
43-513. Act repealed not revived by repeal of repealing act. 
43-514. Repeal of laws creating criminal offenses, when bar to prosecution. 
43-515. Amendatory act, when void. 


43-501. (84) Bills received by the governor, how endorsed. Every bill 
must, as soon as delivered to the governor, be endorsed as follows: ‘This 
bill was received by the governor this ........ das oles ites ae. eae el Og. 222 
The endorsement must be signed by the private secretary of the governor, 
or by the governor himself. 


History: En. Sec. 270, Pol. C. 1895; Penalty for altering bills or resolution, 
re-en. Sec. 100, Rev. C. 1907; re-en. Sec. secs. 94-2903, 94-2904. 
84, R. C. M. 1921. Cal. Pol. C. Sec. 309. Publication of session laws, sec. 82-2210. 
Cross-References Collateral References 
Distribution of session laws, sec. 82-2203. Statutes©—27. 
Law librarian to index session laws, sec. 82 C.J.S. Statutes § 48. 
44-411, 


43-502. (85) Approval of bills. When the governor approves a bill he 
must set his name thereto, with the date of his approval, and deposit the 
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same in the office of the secretary of state. If any bill presented to the 
governor contains several distinct items of appropriation of money, he 
may disapprove one or more items, while approving other portions of the 
bill. In such ease he shall append to the bill, at the time of signing it, a 
statement of the items to which he objects, and his objections thereto. If 
the legislative assembly be in session, the governor must transmit to the 
house in which the bill originated a copy of such statement, and the items 
so objected to must be separately reconsidered in the same manner as bills 
which have been disapproved by the governor. 


History: En. Sec. 271, Pol. C. 1895; Collateral References 
re-en. Sec. 101, Rev. C. 1907; re-en. Sec. Statutes€=31, 33. 
85, R. C. M. 1921. Cal. Pol. C. Sec. 310. 82 C.J.S. Statutes §§ 51, 54. 


43-503. (86) Bills returned without approval. When a bill has passed 
both houses of the legislative assembly, and is returned by the governor 
without his signature, and with objections thereto, or if it be a bill contain- 
ing several items of appropriation of money, with objections to one or more 
items, and upon reconsideration, such bill, or item, or items, pass both 
houses by the constitutional majority, the bill, or item, or items, must be 
authenticated as having become a law by a certificate endorsed on or 
attached to the bill, or endorsed or attached to the copy of the statement of 
objections, in the following form: “This bill having been returned by the 
eovernor with his objections thereto, and, after reconsideration, having 
passed both houses by the constitutional majority, has become a law this 
Le it ay OF scp. foci ticceptensey Dh), eee OL ee he OO In Cee aes 
within statement (naming them) having, after reconsideration, passed both 
houses by the constitutional majority, have become a law this ........ day of 
Pink PA arate. , A. D. _..........,” which endorsement, signed by the president 
of the senate and the speaker of the house of representatives, is a sufficient 
authentication thereof. Such bill or statement must then be delivered to 
the governor, and by him must be deposited with the laws in the office of 
the secretary of state. 


History: Hn. Sec. 272, Pol. C. 1895; Collateral References 
re-en. Sec. 102, Rev. C. 1907; re-en. Sec. StatutesG—32. 35. 
86, R. C. M. 1921. Cal. Pol. C. Sec. 311. 82 O.J.8. Statutes §§ 55, 58. 


43-504. (87) Return, when house not in session. If, on the day the 
gvovernor desires to return a bill without his approval, and with his objec- 
tions thereto, to the house in which it originated, that house has adjourned 
for the day (but not for the session), he may deliver the bill with his 
message to the presiding officer, secretary, clerk, or any member of such 
house, and such delivery is as effectual as though returned in open session, 
if the governor, on the first day the house is again in session, by message, 
notifies it of such delivery, and of the time when and the person to whom 
such delivery was made. 


History: En. Sec. 273, Pol. C. 1895; 82 C.J.S. Statutes § 53. 
re-en. Sec. 103, Rev. C. 1907; re-en. Sec. 
87, R. C. M. 1921. Cal. Pol. C. Sec. 312. Power of executive to sign bill after 
adjournment, or during recess of legisla- 
Collateral References ture. 64 ALR 1468. 
StatutesC32. 
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43-505. (88) Bills remaining with the governor more than five days. 
Every bill which has passed both houses of the legislative assembly, and 
has not been returned by the governor within five days, thereby becoming 
a law, is authenticated by the governor causing the fact to be certified 
thereon by the secretary of state, in the following form: “This bill having 
remained with the governor five days (Sundays excepted), and the legisla- 
tive assembly being in session, it has become a law this day of 
aA Saul) ol, eer ,’ which certificate must be signed by the 
secretary of state and deposited with the laws in his office. 


History: En. Sec. 274, Pol. C. 1895; Computation of time allowed for ap- 
re-en. Sec. 104, Rev. C. 1907; re-en. Sec. proval or disapproval by governor. 54 
Sayely. CGC. IMS71921. “Cal? Pol’ CP"Secr’3i3. ALR 339: 


Inelusion of Sunday in computation of 
period within which bill must be presented 
to governor. 71 ALR 1363. 


Collateral References 


StatutesG.34. 
82 C.J.S. Statutes § 57. 


43-506. (89) Effect of final adjournment on bills. No bill shall become 

a law after the final adjournment of the legislative assembly, unless 

approved by the governor within fifteen days after such adjournment. In 

ease the governor fails to approve of any bill after the final adjournment 

of the legislative assembly, it must be filed, with his objections, in the 
office of the secretary of state. 

History; En. Sec. 275, Pol. C. 1895; 


re-en. Sec. 105, Rev. C. 1907; re-en. Sec. 
89, R. C. M. 1921. 


82 C.J.S. Statutes § 50. 


Power of executive to sign bill after 
adjournment, or during recess of legisla- 


Collateral References ture. 64 ALR 1468. 
Statutes€—30. 
43-507. (90) Statutes, when effective. Every statute, unless a differ- 


ent time is prescribed therein, takes effect on the first day of July of the 
year of its passage and approval. 


History: En. Sec. 3466, C. Civ. Proc. 
1895; re-en. Sec. 8074, Rev. C. 1907; amd. 
Sec. 1, Ch. 92, L. 1921; re-en. Sec. 90, 
R. C. M. 1921. Cal. Pol. C. Sec. 323. 


under such constitutional provision. Lodge 
v. Ayres, 108 M 527, 534, 91 P 2d 691. 


References 
Gustafson v. Hammond Irr. Dist., 87 M 


Referred Measures 


Under this section, every statute unless 
a definite time is prescribed therein, takes 
effect on the first day of July of the year 
of passage and approval, and remains in 
full force and effect during the interim in 
which the referendum elause of the con- 
stitution may be resorted to, under Art. V, 
Sec. 1, Const. by the people, and the date 
of the subsequent election, unless it shall 
become “inoperative” by reason of the 
signing of a petition for referendum by 
15% of the legal voters of a majority of 
the whole number of counties of the state, 


’ 


43-508. (91) “Final passage,’ 


meaning of. 


217, 219, 287 P 640; National Supply Co.- 
Midwest v. Abell, 87 M 555, 557, 289 P 
577; Glacier County v. Schlinski et al., 
90 M. 136, 145,300 P 270; Benema_.v. 
Union Cent. Life Ins. Co., 94 M 138, 143, 
21 P 2d 69; Continental Supply Co. v. 
Abell et al., 95 M 148, 163, 24 P 2d 133; 
State v. Winter, 129 M 207, 285 P 2d 149, 
155; Yurkovich v. Industrial Accident 
Board, 132 M 77, 314 P 2d 866, 872. 


Collateral References 


Statutes@250. 
82 C.J.S. Statutes § 400. 


The words “final passage,” 


as used in the preceding section, shall be held to mean the enactment into 
law of a bill which has passed the legislative assembly, either with or 


ot 
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without the approval of the governor, as provided in section 12 of article 
VII of the constitution. 
History: En. Sec. 3467, C. Civ. Proc. 


1895; re-en. Sec. 8075, Rev. C. 1907; re-en. 
Sec. 91, R. C. M. 1921. 


82 C.J.S. Statutes § 400. 


At what state does a statute pass be- 
yond the power of legislative bodies to 


Collateral References reconsider or reeall. 96 ALR 1309. 
StatutesG 250. 
43-509. (92) When joint resolutions take effect. Every joint resolu- 


tion, unless a different time is prescribed therein, takes effect from its 
passage. 


History: En. Sec. 291, Pol. C. 1895; 
re-en. Sec. 118, Rev. C. 1907; re-en. Sec. 
92, R. C. M. 1921. Cal. Pol. C. Sec. 324. 


Collateral References 


Statutes€-11, 255. 
82 C.J.S. Statutes §§ 20, 405. 


43-510. (93) Effect of amendment. Where a section or a part of a 
statute is amended, it is not to be considered as having been repealed and 
re-enacted in the amended form, but the portions which are not altered are 
to be considered as having been the law from the time when they were 
enacted, and the new provisions are to be considered as having been 


enacted at the time of the amendment. 


History: En. Sec. 292, Pol. C. 1895; 
re-en. Sec. 119, Rev. C. 1907; re-en. Sec. 
93, R. C. M. 1921. Cal. Pol. C. Sec. 325. 


Ambiguity in Amendment 


Of two constructions either of which is 
warranted by the words of the amendment 
of a statute, that is to be preferred which 
best harmonizes the amendment with the 
general tenor and spirit of the act 
amended. In re Klune, 74 M 332, 336, 240 
P 286. 


Common-Law Rule 


This section merely states a general rule 
as it was recognized by the authorities at 
the time of the adoption of the codes. 
State ex rel. Jacobson v. Board of Commrs., 
47 M 531, 539, 1384 P 291. 


Continuation of Prior Provisions 


The true rule, in this state, is that 
where a section or a part of a statute is 
amended it is not to be considered as 
repealed and enacted in its new form. The 
portions which are not amended are con- 
sidered to have been in force from the 
time of the first enactment. Snidow v. 
Montana Home for the Aged, 88 M 337, 
344, 292 P 723. See also State v. Yale Oil 
Corp. of South Dakota, 88 M 506, 513, 295 
P 255. 

Where a statute or section of the codes 
is amended merely by adding to or taking 
therefrom, the portion carried forward in 
the new law is not a new act, but has been 
the law since the beginning. State ex rel. 
State Board of Equalization vy. Jacobson, 
107 M 461, 464, 86 P 2d 9. 


92 


Under this section, where a section or a 
part of a statute is amended, the portions 
thereof which are not altered are to be 
considered as having been the law from 
the time when they were enacted, and the 
new provisions are to be considered as hav- 
ing been enacted at the time of the 
amendment. Blackford v. Judith Basin 
County, 109 M 578, 587, 98 P 2d 872. 


Corporation Statutes 


In view of this section, and section 
15-1202, providing that amendment or re- 
peal of a code section relating to corpora- 
tions shall not impair or take away a 
remedy given against a corporation or its 
officers for a liability previously incurred, 
prior decisions holding that amendment of 
section 15-811 “to read as follows” and 
repealing “all acts and parts of acts in con- 
flict herewith” worked the extinction of the 
amended section “as though it had never 
existed” in the absence of a saving clause, 
were erroneous and are overruled. Con- 
tinental Supply Co. v. Abell et al., 95 M 
148, 164 et seq., 24 P 2d 1338. 


Implied Repeal by Amendment of Con- 
flicting Law 


Section 94-35-106.1 was not repealed by 
impleation by the subsequent amendment 
of section 4-413 by Ch. 71, Laws 1953, 
since under this provision, the amendment 
of 4-413 did not have the effect of re- 
enacting those provisions which were not 
altered. State v. Wild, 130 M 476, 305 P 
2d 325, 328. 


STATUTES 


Original Meaning Preserved 


Where the substance of section 16-1015 
was never changed, although other sub- 
divisions of the statute as originally en- 
acted had been subsequently amended, un- 
der this section the unchanged portion 
must be given the same meaning as it 
originally had. Northern Pacific Railway 
Co. v. Dunham, 108 M 338, 345, 90 P 2d 506. 

Where statute as originally enacted was 
clear as to meaning of word “return,” 
language added by subsequent amendment 
will not be held to have changed the 
original meaning since the main clause 
first enacted will not be regarded as a 
complete new enactment to be explained 
or modified by the new matter added. State 
ex rel. Montgomery Ward & Co., Ine. v. 
District Court et al., 115 M 521, 526, 146 
P 2d 1012. 


Repeal by Omission 

Where the legislature declares that an 
existing statute is amended “to read as 
follows,” the new act takes the place of 
the old one exclusively, and so much only 
of the original act as is repeated in the 
new statute is continued in foree. State 


43-511. 


(94) Construction of statutes. 


43-513 


ex rel. Paige v. District Court, 54 M 332, 
334, 169 P 1180. 


References 


Cited or applied as section 292, Political 
Code, in Dowty v. Pittwood, 23 M 113, 
116, 57 P 727; as section 119, Revised 
Codes, in State ex rel. Hay v. Hindson, 
40 M 353, 356, 106 P 362; Edwards v. 
County of Lewis and Clark, 53 M 359, 
367, 165 P 297; State ex rel. Esgar v. Dis- 
trict Court, 56 M 464, 469, 185 P 157; 
Standard Oil Co. v. Idaho Community Oil 
Co., 95 M 412, 417 et seq., 27 P 2d 173; 
State ex rel. Lewis and Clark County v. 
State Board of Public Welfare, 112 M 380, 
385, 117 P 2d 259; State ex rel. State 
Aeronautics Comm. v. Board of Examin- 
ers, 121 M 402, 194 P 2d 683, 641; State 
v. Cline, 1385 M 372, 339 P 2d 657, 660. 


Collateral References 


StatutesG~230. 
82 C.J.S. Statutes § 384. 


Effect of simultaneous repeal and re- 


enactment of all, or part of, legislative act. 
77 ALR 2d 336. 


The general rules for the con- 


struction of statutes are contained in the provisions of these codes. 


History: En. Sec. 293, Pol. C. 1895; 
re-en. Sec. 120, Rev. C. 1907; re-en. Sec. 
94, R. C. M. 1921. Cal. Pol. C. Sec. 326. 


Collateral References 


Statutes€-178. 
82 C.J.S. Statutes § 314. 


43-512. (95) Repeal of statutes. Any statute may be repealed at any 
time, except when it is otherwise provided therein. Persons acting under 
any statute are deemed to have acted in contemplation of this power of 


repeal. 


History: En. Sec. 294, Pol. C. 1895; 
re-en. Sec. 121, Rev. C. 1907; re-en. Sec. 
95, R. C. M. 1921. Cal. Pol. C. Sec. 326. 


Basis for Appellate Review 


Notwithstanding this section, an appel- 
late court on appeal from an order of the 
livestock commission must apply the law 
in effect when the commission made its 
order. Peterson v. Livestock Comm., 120 
M 140, 181 P 2d 152, 157. 


Effect of Repeal on Remedies and Pend- 
ing Actions 


It is the general rule that the repeal 


43-513. 


of a _ statute without any reservation 
takes away all the remedies existing 
under the repealed act and defeats all 
actions pending under it at the time of 
its repeal. The rule is peculiarly appli- 
cable to the repeal of a statute which 
creates a cause of action providing a 
remedy not known to the common law. 
This principal is in harmony with the 
above section. Continental Oil Co. v. Mon- 
tana, Os Cos°63 § Mor228 22302207 Pex LG: 


Collateral References 


StatutesG-149. 
82 C.J.S. Statutes § 279. 


(96) Act repealed not revived by repeal of repealing act. No 


act or part of an act, repealed by another act of the legislative assembly, 
is revived by the repeal of the repealing act without express words reviving 


such repealed act or part of an act. 


History: Ap. p. Sec. 2, p. 390, Cod. 
Stat. 1871; re-en. Sec. 146, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 203, 5th Div. Comp. 
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Stat. 1887; amd. Sec. 295, Pol. C. 1895; 
re-en. Sec. 122, Rev. C. 1907; re-en. Sec. 
96, R. C, M. 1921. Cal. Pol. C. Sec. 328, 


43-514 


References 


Cited or applied as section 122, Revised 
Codes, in State ex rel. Esgar v. District 


LEGISLATURE 


Collateral References 


StatutesC-169. 
82 C.J.S. Statutes § 307. 


Court, 56 M 464, 469, 185 P 157. 


43-514. (97) Repeal of laws creating criminal offenses, when bar to 
prosecution. The repeal of any law creating a criminal offense does not 
constitute a bar to the indictment or information and punishment of an 
act already committed in violation of the law so repealed, unless the inten- 
tion to bar such indictment or information and punishment is expressly 


declared in the repealing act. 


History: Ap. p. Sec. 8, p. 390, Cod. 
Stat. 1871; re-en. Sec. 152, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 209, 5th Div. Comp. 
Stat. 1887; amd. Sec. 296, Pol. C. 1895; 
re-en. Sec. 123, Rev. C. 1907; re-en. Sec. 
97, BR. C. M. 1921. Cal. Pol. C. Sec. 329. 


Pending Prosecutions 


The repeal of a criminal statute, without 
a saving clause, does not operate to termi- 
nate all pending prosecutions. State v. 
Cline, 135 M 372, 339 P 2d 657. 


References 


State v. Winter, 129 M 207, 285 P 2d 
149, 156. 


Collateral References 


Criminal Law¢~15. 
22 C.J.S. Criminal Law § 27. 


Withdrawal by constitutional amend- 
ment or legislative act or power under 
which political body acted in punishing 
act as erime, as affecting prior offenses. 
89 ALR 1514. 


43-515. (98) Amendatory act, when void. rere amending a section 


of an act repealed is void. 
History: En. Sec. 297, Pol. C. 1895; 


re-en. Sec. 124, Rev. C. 1907; re-en. Sec. 
98, R. C. M. 1921. Cal. Pol. C. Sec. 330. 


Repeal by Implication 
This section applies where the act is 


repealed by implication. State v. Holt, 
121 M 459, 194 P 2d 651, 657. 


References 

In re Naegle, 70 M 129; 136, 224 P 
269; State v. Silver Bow Refining Co., 
78 M 1, 18, 252 P 301; State v. Brennan, 
89 M 479, 486, 300 P 2738. 


Collateral References 


StatutesG135. 
82 C.J.S. Statutes § 245. 


CHAPTER 6 
PRESS ROOM 


Section 43-601. Permanent press room to be provided. 


43-601. Permanent press room to be provided. That the state furnish- 
ing board be, and the same hereby is required to provide for the use of 
representatives of the press, a room on the third floor of the capitol 
building, adjacent to the assembly hall of the senate, to be used as a 
permanent press room. 

History: En. Sec. 1, Ch. 138, L. 1945. 


CHAPTER 7 
LEGISLATIVE COUNCIL 


Section 43-701 to 43-708. Unconstitutional. 


43-709. Legislative council—members—term—vacancies. 
43-710. Powers and duties. 

43-711. Executive director—personnel—special committees. 
43-712. Power to investigate and examine. 
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43-713. Hearings—oaths, subpoenas, compelling attendance of witnesses and 
production of records—contempt proceedings. 

43-714. Expenses. 

43-715. Organization—officers—rules of procedure and records. 


43-701 to 43-708. Unconstitutional. 
Unconstitutional 


These sections (Laws 1953, Ch. 143) 
providing for a legislative council were 


declared unconstitutional in State ex rel. 
Mitchell v. Holmes, 128 M 275, 274 P 2d 
Git: 


43-709. Legislative council — members — term — vacancies. There is 
hereby created a legislative council which shall consist of six (6) members 
of the house of representatives who shall be appointed by the speaker of 
the house of representatives, no more than three (3) of whom shall be of 
the same political party, and six (6) members of the state senate who shall 
be appointed by the committee on committees of the state senate, no more 
than three (3) of whom shall be of the same political party. The first 
members of the legislative council shall be appointed not later than the 
sixtieth legislative day of this session. New members of the council shall 
be appointed not later than the sixtieth legislative day of each succeeding 
session. Membership on said council shall terminate with the termination 
of each member’s term of office, or on December 31 of the year following 
the year in which the appointment was made, whichever event first occurs. 
Any vacaney on said legislative council occurring when the legislature is 
not in session may be filled by the selection of another member of the 
legislature, by the remaining members of the council. 


History: En. Sec. 1, Ch. 34, L. 1957. 


Constitutionality 


The appointment of legislators to the 
council does not constitute an appoint- 
ment to another civil office in violation of 
section 7, article V of the Montana Con- 
stitution. State ex rel. James v. Aronson, 
132 M 120, 314 P 2d 849, overruling State 
ex rel. Mitchell v. Holmes, 128 M 275, 
274 P 2d 611. 

This chapter does not violate the limit 
on the length of a legislative session pre- 
scribed by section 5, article V of the 


Senate Appointments 


An appointment under this section by 
the senate committee on committees was 
effective even though phrased in terms 
of recommending the appointment to the 
full senate. State ex rel. James v. Aron- 
son, 132 M 120, 314 P 2d 849. 

Appointments under this section made 
by the senate committee on committees 
need not be approved by the senate even 
though a senate rule provides that com- 
mittee appointments are subject to ratifi- 
cation by the senate. State ex rel. James 
v. Aronson, 132 M 120, 314 P 2d 849. 


Montana Constitution. State ex rel. James 
v. Aronson, 132 M 120, 314 P 2d 849, 
overruling State ex rel. Mitchell v. Holmes, 
128 M 275, 274 P 2d 611. 


Collateral References 


StatesG-34. 

81 C.J.S. States § 42. 

49 Am. Jur. 257, States, Territories and 
Dependencies, §§ 40 et seq. 


43-710. Powers and duties. The legislative council shall accumulate, 
compile, analyze and furnish such information bearing upon any matters 
relating to existing or prospective legislation as may be determined by it 
upon its own initiative pertaining to important issues of policy and ques- 
tions of state-wide importance, including but not limited to investigation 
and study of the possibilities of consolidations of departments, commis- 
sions, boards and institutions in state government for the elimination of 
unnecessary activities and duplications in office personnel and equipment, 
for the co-ordination of activities, for the purpose of increasing efficiency 
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of service or effecting economies, and for the purpose of studying and in- 
quiring into the financial administration of state governments and sub- 
divisions thereof, including the problems of assessment and collection of 
taxes, and all other matters pertaining to the function of all departments 
and branches of state government. 

The legislative council shall prepare such bills and resolutions as in its 
opinion the welfare of the state may require for presentation to the next 
regular session of the legislative assembly. 


History: En. Sec. 2, Ch. 34, L. 1957. providing for separation of powers. State 
eae é ex rel. James v. Aronson, 132 M 120, 314 
Constitutionality P 2d 849, overruling State ex rel. Mitchell 


This chapter does not violate section 1, v. Holmes, 128 M 275, 274 P 2d 611. 
article IV of the Montana Constitution, 


43-711. Executive director—personnel—special committees. The legis- 
lative council may employ an executive director and such other personnel, 
not members of the council, as it deems necessary to assist in the prepa- 
ration of its recommendations, proposed legislative acts and any other 
activities and shall fix the compensation of such employees. It shall fur- 
ther have the power to employ the services of any research agency which 
it deems necessary in the discharge of its duties. 


The legislative council may appoint special committees composed of 
either other members of the legislature or private citizens or both, to study 
and inquire into any specific governmental problem and to make recom- 
mendations for the solution of the same. The work of such special com- 
mittee shall be performed under the general supervision of the legislative 
council and the personnel, data and facilities of said council shall be made 
available to such special committees. 

History: En. Sec. 3, Ch. 34, L. 1957. 


43-712. Power to investigate and examine. The legislative council 
shall have authority to investigate and examine into the costs of state 
governmental activities and may examine and inspect all records, books 
and files of any department, agency, commission, board or institution of 
the state of Montana. 


History: En. Sec. 4, Ch. 34, L. 1957. providing for separation of powers. State 
bars : ex rel. James v. Aronson, 132 M 120, 314 
Constitutionality P 2d 849, overruling State ex rel. Mitchell 


This chapter does not violate section 1, v. Holmes, 128 M 275, 274 P 2d 611. 
article IV of the Montana Constitution, 


43-718. Hearings—oaths, subpoenas, compelling attendance of wit- 
nesses and production of records—contempt proceedings. In the discharge 
of its duties the legislative council shall have authority to hold hearings, 
administer oaths, issue subpoenas, compel the attendance of witnesses, 
and the production of any papers, books, accounts, documents and testi- 
mony, and to cause depositions of witnesses to be taken in the manner 
prescribed by law for taking depositions in civil actions in the district 
court. In case of disobedience on the part of any person to comply with 
any subpoena issued on behalf of the council, or any committee thereof, 
or of the refusal of any witness to testify on any matters regarding which 
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he may be lawfully interrogated, it shall be the duty of the district court 
of any county or the judge thereof, on application of the legislative 
council to compel obedience by proceedings for contempt as in the case 
of disobedience of the requirements of a subpoena issued from such court 
on a refusal to testify therein. 

History: En. Sec. 5, Ch. 34, L. 1957. 


43-714. Expenses. Members of the legislative council and its com- 
mittees shall serve without compensation but shall be reimbursed for 
actual travel and other expenses incurred in the discharge of their duties, 
including attendance at meetings. 


History: En. Sec. 6, Ch. 34, L. 1957. violate sections 5, 8 or 26, article V of the 
Fae ‘ Montana Constitution. State ex rel. James 
Constitutionality v. Aronson, 132 M 120, 314 P 2a 849, 


This section, in providing for reim- overruling State ex rel. Mitchell v. Holmes, 
bursement of actual expense, does not 128 M 275, 274 P 2d 611. 


43-715. Organization—officers—rules of procedure and records. The 
legislative council shall organize within thirty (30) days after the passage 
and approval of this act by electing one (1) of its members as its chairman 
and by electing such other officers from among its membership as the coun- 
cil may deem desirable. The council is empowered to adopt rules of pro- 
cedure and to make all arrangements for its meetings and to carry out 
the purpose for which it is created. The council and its committees 
are directed to keep accurate records of their activities and proceedings. 

History: En. Sec. 7, Ch. 34, L. 1957. 


CHAPTER 8 
LOBBYING 


Section 43-801. Purpose of act. 

43-802. Definitions. 

43-803. Licensing of lobbyists—fee—expiration, suspension or revocation— 
reinstatement. 

43-804. Principal of lobbyists—entering name of lobbyists on docket. 

43-805. Docket — contents — report to legislature — subjects of legislation — 
written authorization. 

43-806. Practice without license and registration prohibited—copies of state- 
ments, briefs, ete——restrictions applicable when. 

43-807. Persons not required to be licensed or registered. 

43-808. Penalty for violations. 


43-801. Purpose of act. The purpose of this act is to promote a high 
standard of ethics in the practice of lobbying, to prevent unfair and un- 
ethical lobbying practices and to provide for the licensing of lobbyists and 
the suspension of [or] revocation of such licenses. 


History: En. Sec. 1, Ch. 157, L. 1959. Collateral References 
ait StatutesC24. 
Compiler’s Note 82 CJ.S. Statutes § 6. 


The bracketed word “or” was inserted 


by the compiler. Constitutionality of statutes in relation 


to lobbying. 63 ALR 941. 


43-802. Definitions. The following words and phrases shall have the 
meaning respectively ascribed to them: 
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(1) Lobbying. The practice of promoting or opposing the introduc- 
tion or enactment of legislation before the legislature or the members 
thereof by any person other than a member of the legislature or a public 
official acting in his official capacity. 


(2) Lobbyist. Any person who engages in the practice of lobbying 
for hire except in the manner authorized by section 48-807. Lobbying 
for hire shall include activities of any officers, agents, attorneys or em- 
ployees of any principal who are paid a regular salary or retained by such 
principal and whose duties include lobbying. When a person is only reim- 
bursed for his personal living and travel expenses, he shall not be con- 
sidered to be lobbying for hire. Nothing in this section shall be con- 
strued to deprive any citizen not lobbying for hire of his constitutional 
right to communicate with members of the legislature. 


(3) Unprofessional conduct. A violation of any of the provisions of 
this act, or soliciting employment from any principal, or instigating the 
introduction of legislation for the purpose of obtaining employment in 
opposition thereto, or attempting to influence the vote of legislators on 
any measure pending or to be proposed by the promise of support or op- 
position at any future election, or by any other means than argument on 
the merits thereof, or by making public any unsubstantiated charges of 
improper conduct on the part of any other lobbyist or of any legislator, or 
engaging in practices which reflect discredit on the practice of lobbying or 
the legislature. | 


(4) Principal. (a) Any person, corporation or association which en- 
gages a lobbyist or other person in connection with any legislation, pend- 
ing before the legislature or to be proposed, affecting the pecuniary 
interest of such person, corporation or association. 


(b) <Any board, department, commission or other agency of the state, 
or any county or municipal corporation, which engages a lobbyist or other 
person in connection with any legislation pending or to be proposed affect- 
ing the statutory powers, duties or appropriation of such agency, county 
or municipal corporation. 


(5) Docket. The register of licensed lobbyists maintained by the 
secretary of state pursuant to section 48-805. 


(6) Pecuniary interest. This term includes without limitation any 
legislation which creates, alters or repeals any statutory charge by way of 
tax, license fee, registration fee or otherwise, or which creates, alters or 
repeals any statutory privilege, power, restriction or obligation of any prin- 
cipal, or which creates, alters or repeals the powers or duties of any court 
or governmental agency before which the principal does business. 


History: En. Sec. 2, Ch. 157, L. 1959. Practice of law, appearance before legis- 
lature as. 111 ALR 32; 125 ALR 1180 and 
Collateral References 151 ALR 787. 


Validity of lobbying contracts. 29 ALR 
157 and 67 ALR 684, 


43-803. Licensing of lobbyists—fee—expiration, suspension or revoca- 
tion—reinstatement. (1) Licenses—fees—eligibility. Any person of adult 
age and good moral character who is a eitizen of the United States 
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and otherwise qualified under this act may be licensed as a lobbyist as 
herein provided. The secretary of state shall provide for the form of 
application for license. Such application may be obtained in the office of 
the secretary of state and filed therein. Upon approval of such applica- 
tion and payment of the license fee of ten dollars ($10.00) to the secretary 
of state, a license shall be issued which shall entitle the licensee to practice 
lobbying on behalf of any one or more principals. Hach license shall ex- 
pire on December 31 of each odd-numbered year. No application shall be 
disapproved without affording the applicant a hearing which shall be held 
and decision entered within ten (10) days, of the date of filing of the 
application. The license fees collected by the secretary of state under this 
act shall be deposited by him in the state treasury in a special fund to be 
known as the “Lobby License Fund” which fund is to be expended in the 
manner hereinafter provided. 

(2) Suspension or revocation of license. Upon verified complaint in 
writing to the attorney general of the state of Montana charging the 
holder of a license with having been guilty of unprofessional conduct or 
with having procured his license by fraud or perjury or through error, the 
attorney general is hereby authorized to bring civil action in the district 
eourt for Lewis and Clark county, state of Montana, against the holder 
and in the name of the state as plaintiff to revoke the license. Hearing 
shall be held by the court unless the defendant-licensee demands a jury 
trial. The trial shall be held as soon as possible and at least twenty (20) 
days after the filing of the charges and shall take precedence over all 
other matters pending before the court. If the court finds for the plain- 
tiff judgment shall be rendered revoking the license, and the clerk of the 
court shall file a certified copy of the judgment with the secretary of state. 
Costs shall be paid from the “Lobby License Fund.” The licensing au- 
thority may commence any such action on his own motion. 

(3) Suspension of lobbying privileges. No lobbyist whose license has 
been suspended or revoked and no person who has been convicted of a 
violation of any provision of this act shall engage in any lobbying until he 
has been reinstated to the practice of lobbying and duly licensed. 

History: En. Sec. 3, Ch. 157, L. 1959. 


43-804. Principal of lobbyists—entering name of lobbyists on docket. 
Except as provided in section 43-807 every principal who employs any 
lobbyist shall within one (1) week after such employment cause the name 
of said lobbyist to be entered upon the docket. It shall also be the duty 
of the lobbyist to enter his name upon the docket. Upon the termination 
of such employment such fact may be entered opposite the name of the 
lobbyist either by the lobbyist or the principal. 

History: En. Sec. 4, Ch. 157, L. 1959. 


43-805. Docket—contents—report to legislature—subjects of legislation 
—written authorization. (1) The secretary of state shall prepare and 
keep a docket in which shall be entered the name and business address 
of each lobbyist and the name and business address of his principal, and 
the subject or subjects of legislation to which the employment relates or 
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a statement that the employment relates to all matters in which the prin- 
cipal has an interest. Such docket shall be a public record and open to 
the inspection of any citizen upon demand at any time during the regular 
business hours of the office of the secretary of state. Beginning with the 
first week following the beginning of any regular or special session of the 
legislature and on every Tuesday thereafter for the duration of such session, 
the secretary of state shall from his records report to each house of the 
legislature the names of lobbyists registered under this act, not previously 
reported, the names of the persons whom they represent as such lobbyist, 
and subject of legislation in which they are interested. 


(2) Any principal employing any lobbyist shall when further subjects 
of legislation are introduced or arise which such lobbyist is to promote or 
oppose, make or cause to be made additional entries in the docket stating 
such employment so that the docket will show at all times all subjects of 
legislation in relation to which the lobbyist is employed or the general 
statement provided above. 


(3) Within ten (10) days after his registration in the docket, a 
lobbyist shall file with the secretary of state a written authorization to act 
as such signed by his principal. 

History: En. Sec. 5, Ch. 157, L. 1959. 


43-806. Practice without license and registration prohibited—copies of 
statements, briefs, etc. —restrictions applicable when. (1) No person 
shall practice as a lobbyist unless he has been duly licensed under the 
provisions of section 43-803 and unless his name appears upon the docket 
as employed in respect to such matters as he shall be promoting or oppos- 
ing. No principal shall directly or indirectly authorize or permit any 
lobbyist employed by him to practice lobbying in respect to any legisla- 
tion affecting the pecuniary interest of such principal until such lobbyist 
is duly licensed and the name of such lobbyist is duly entered on the docket. 
No person shall be employed as a lobbyist for a compensation dependent in 
any manner upon the passage or defeat of any proposed or pending legisla- 
tion or upon any other contingency connected with the action of the legisla- 
ture or of either branch thereof or of any committee thereof. 

(2) Before or within five (5) days after delivering any written or 
printed statement, argument or brief to the entire membership of either 
or both houses of the legislature, three (3) copies shall be deposited with 
the secretary of state. 

(3) The restrictions upon the practice of lobbying provided by this 
act shall be effective only during the regular and special sessions of the 
legislature. 

History: En. Sec. 6, Ch. 157, L. 1959. 


43-807. Persons not required to be licensed or registered. Any person 
who limits his lobbying solely to appearances before legislative commit- 
tees of either house and registers his appearance on the records of such 
committee in writing, shall not be required to be licensed as a lobbyist, pay 
a license fee, or register with the secretary of state. 

History: En. Sec. 7, Ch. 157, L. 1959. 
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43-808. Penalty for violations. Any person violating the provisions of 
this act shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by imprisonment in the county jail, not more 
than six (6) months, or by a fine not exceeding two hundred dollars 
($200.00), or both. 

History: En. Sec. 8, Ch. 157, L. 1959. 


CHAPTER 9 
LEGISLATIVE PROCEEDINGS—DISSEMINATION 


Section 43-901. Definitions. 
43-902. Schedule of fees. 
43-903. Exclusions. 
43-904. Hxemptions—public officials. 


43-901. Definitions. For the purposes of this act, the following defini- 
tions are adopted. 

1. “Person” shall include any person, firm, corporation or association. 

2. “Proceedings of the legislature” shall include status sheets, status 
of proceedings, mimeographed bills, mimeographed resolutions, mimeo- 
graphed memorials, printed bills, printed resolutions and printed memorials 
and amendments thereto. 

3. “One complete set” shall be one copy of each item of the proceed- 
ines of the legislature. 

History: En. Sec. 1, Ch. 223, L. 1959. 


43-902. Schedule of fees. (a) Any person desiring to receive one 
complete set of the proceedings of the legislature shall pay to the secre- 
tary of state one hundred dollars ($100.00). Upon receipt of such money 
the secretary of state shall transmit the name of said person to the clerk 
of the house of representatives and the secretary of the senate, who shall 
supply such person with a complete set of the proceedings of the legisla- 
ture. Any person desiring to receive more than one set of the proceedings 
of the legislature shall pay one hundred dollars ($100.00) for each addi- 
tional set. 

(b) Any person desiring to receive single copies of mimeographed 
bills, mimeographed resolutions, mimeographed memorials, printed bills, 
printed resolutions, printed memorials or amendments thereto shall pay to 
the clerk of the house of representatives or the secretary of the senate 
twenty-five cents (25¢) per single copy. 

(c) Any person desiring to receive single copies of status sheets or 
status of proceedings shall first pay to the clerk of the house of representa- 
tives or the secretary of the senate ten cents (10¢) per single copy. 

(d) The chief clerk of the house of representatives and the secretary 
of the senate shall be responsible for accounting for all moneys received 
by them and shall transmit such funds received to the secretary of state 
before 5 o’clock P. M. each week day. Any moneys received by them 
during Saturday, Sunday or evening sessions of the legislative assembly 
shall be held by them in a safe place and transmitted to the secretary of 
state upon the next business day. 
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(e) The secretary of state shall account for all funds collected under 
this act and transmit such funds to the treasurer of the state of Montana, 
who shall credit them to the general fund. 

History: En. Sec. 2, Ch. 223, L. 1959. 


43-903. Exclusions. Representatives of the press, radio, and television 
who shall have first registered with the secretary of state shall be exempt 
from the provisions of section 438-902 and shall receive one complete set 
of the proceedings of the legislature without charge. 

History: En. Sec. 3, Ch. 223, L. 1959. 


43-904. HExemptions—public officials. All elected state officials, state 
department heads and county clerks and recorders shall be exempted from 
the provisions of section 48-902. 

History: En. Sec. 4, Ch. 223, L. 1959. 
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LIBRARIES 


Chapter 


The state library of Montana (44-101 to 44-126 Repealed), 44-127 to 44-130. 


County and regional free libraries, 44-201 to 44-217. 


State law library, 44-401 to 44-412. 
Historical society—library and museum, 44-501 to 44-515. 


il 
2 
3. City free publie libraries, 44-301 to 44-303. 
4, 
5 


CHAPTER 1 


THE STATE LIBRARY OF MONTANA 


Section 44-101 to 44-126. Repealed. 


44-127. State library commission created. 
44-128. Employment of librarian and assistants. 
44-129. Powers and duties of the commission. 
44-130. 


Authorization of commission to accept and administer funds or prop- 


erty from federal government and other agencies. 


44-101 to 44-125. 
of 1949. 
Repeal 
These sections relating to the state li- 
brary were repealed as Sees. 1547 to 1568, 
Revised Codes 1935, by Sec. 16, Ch. 134, 
Laws 1949, and Sec. 13, Ch. 153, Laws 
1949. 
Chapter 153, Laws 1949 provided for the 
separation of the law library of the state 


44-126. 
ter 205, Laws of 1955. 
Repeal 
iineeseetion (Seess2i Che 777, (81921; 
Sec; 1, Ch. 50, L. 1929; Sec. 5, Ch. 38, L. 
1939; Sec. 6, Ch. 128, L. 1949), relating to 


the employment and salary of an assistant 
law librarian, was repealed by Sec. 16, Ch. 


44.127. 


(1547 to 1568) Repealed—Chapters 134 and 153, Laws 


library from the state library and created 
it as a separate state law library. See secs. 
44-401 to 44-412 herein. 

Chapter 134, Laws 1949 provided that 
the historical and miscellaneous library 
should be established as an independent 
and autonomous library in the historical 
society. See sees. 44-501 to 44-515 herein. 


(1569) Repealed—Chapters 134, 153, Laws of 1949 and Chap- 


134, Laws 1949, effective March 1, 1949, 
and by Sec. 18, Ch. 153, Laws 1949. The 
amendment of this section by See. 3 of 
Ch. 128, Laws 1949 was repealed by Sec. 4, 
Ch. 205, Laws 1955 effective March 5, 1955, 


(1575.1) State library commission created. A commission is 


hereby created to be known as the state library commission. This commis- 
sion shall consist of the lbrarian of the state university as chairman, the 
state superintendent of public instruction, ex officio member, and the three 
members to be appointed by the governor, who shall serve one, two and 
three years respectively. As these terms expire, annually thereafter one 
person shall be appointed, for a term of three years. The members of said 
commission shall receive no compensation for their services except their 
actual and necessary traveling expenses. 


History: En. Sec. 1, Ch. 184, L. 1929; 
amd. Sec. 1, Ch. 91, L. 1945; amd. Sec. 1, 
be 00, ui Look: 
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44.128. (1575.2) Employment of librarian and assistants. The commis- 
sion shall employ as its executive officer a librarian who shall be a graduate 
of an accredited library school, and who shall not be a member of the 
commission, for such compensation as the commission may deem ade- 
quate, and who shall perform the duties assigned by the commission, to 
serve at the will of the commission. The commission may also employ 
such other assistants as shall be required for the performance of the 
commission’s work. In addition to their salaries, the lbrarian and as- 
sistants shall be allowed their mileage and per diem while absent from the 
commission office in the service of the commission. 


History: En. Sec. 2, Ch. 184, L. 1929; Collateral References 
amd. Sec. 2, Ch. 91, L. 1945; amd. Sec. 2, States@=53. 
Ch. 55, ih. 1961. 81 C.J.S. States §§ 70, 77. 


44.129. (1575.3) Powers and duties of the commission. The work of 
the commission shall be to give assistance and advice to all libraries in the 
state and to all communities in the state which may propose to establish 
libraries, as to the best means of establishing and administering such 
libraries, or improving established libraries, and aiding in the establishment 
of traveling libraries; the commission shall act as a state board of profes- 
sional standards and library examiners and perform all the duties of said 
board as provided in section 44-203; obtain, each year, from all libraries 
in the state, reports showing the condition, growth, and development and 
such other facts and statistics as may be deemed of public interest by the 
commission; the commission shall make a biennial report to the governor 
of the state on or before the first day of January covering the work of the 
commission, and incorporating reports of libraries in the state. 


History: En. Sec. 3, Ch. 91, L. 1945; 
amd. Sec. 3, Ch. 55, L. 1961. 


44-130. (1575.4) Authorization of commission to accept and administer 
funds or property from federal government and other agencies. The com- 
mission is hereby designated a state library administrative agency and is 
empowered to accept and administer any moneys or property appropriated 
for or granted to it by any agency, public or private, for library service 
in the state, including the federal government, provided that the accept- 
ance of such funds or property from the federal government does not entail 
any degree of federal control. 

History: En. Sec. 4, Ch. 91, L. 1945. 


CHAPTER 2 
COUNTY AND REGIONAL FREE LIBRARIES 


Section 44-201. Proceedings to establish county library. 

44-202. Withdrawal of incorporated city or town. 

44-203. County librarian—appointment and removal—dqualifications. 

44-204. Supervision of county commissioners over libraries—branches and sta- 
tions—employees and apprentices. 

44-205. Duties and compensation of librarian. 

44-206. Library tax—bonds for building—gifts and bequests—funds and 
claims. 
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44-207. Acceptance of property of school libraries. 

44-208. School libraries as branches of county library. 

44-209. Funds of district library turned over to county library. 

44-210. Disestablishment of library. 

44-211. How libraries of city or town may assume functions of county 
library. 

44-212. Joint county or regional libraries—establishment. 

44-213. Participation of other governmental units. 

44-214. Board of trustees—appointment and term. 

44-215. Appropriations for support of joint libraries. 

44-216. Tax levy. 

44-217. Qualifications of librarian. 


44-201. (4563) Proceedings to establish county library. By petitions 
signed by not less than ten per centum (10%) of the resident taxpayers 
whose names appear upon the last completed assessment roll of the county, 
at least half of whom shall reside outside of the county seat, being filed 
with the board of county commissioners, requesting the establishment of a 
county free library, the county commissioners of such county shall appoint 
a meeting for a public hearing, and may in their discretion, by resolution, 
establish at the county seat a county free library, as provided in this act. 
For four successive weeks prior to taking such action, the board of county 
commissioners shall publish, in each issue of a newspaper of general cir- 
culation in such county, notice of such contemplated action, giving therein 
the date and place of the meeting for a public hearing at which such action 
is proposed to be taken. | 


History: En. Sec. 1, Ch. 45, L. 1915; Cross-References 
amd. Sec. 1, Ch. 137, L. 1917; re-en. Sec. Injury to books, penalty, sec. 94-3325. 
sees C. M. 1921; amd. Sec. 1, Ch. 202, Libraries tax exempt, sec. 84-202. 


Collateral References 


Counties@107. 
20 C.J.S. Counties § 169. 


44.202. (4564) Withdrawal of incorporated city or town. After the 
establishment of a county free library as provided in this act, the board of 
trustees, common council, or other legislative body of any incorporated 
city or town in the county, may withdraw such incorporated city or town 
from the operation of this act, by notifying the board of county commis- 
sioners that such city or town no longer desires to be a part of the county 
free library system, and thereafter the residents of such city or town shall 
cease to participate in the benefits of such county free lbrary, and the 
property situated in such city or town shall not be liable to taxes for 
county free library purposes; provided, that public notice of such contem- 
plated action by the board of trustees, common council, or other legislative 
body of any incorporated city or town desiring to withdraw such incor- 
porated city or town from the operation of this act, shall be given by 
publication in some newspaper of general circulation in such city or town, 
for at least once a week for four successive weeks prior to taking such 
action, giving therein the date and place of the meeting at which such 
contemplated action is proposed to be taken. 


History: En. Sec. 2, Ch. 45, L. 1915; 
re-en. Sec. 4564, R. C. M. 1921. 
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44-203. (4565) County librarian—appointment and removal—qualifica- 
tions. Upon the establishment of a county free library, the board of 
county commissioners may appoint a county librarian, who may be removed 
for cause after a hearing by said board. In counties of the first, second, 
third, fourth, and fifth classes, no person shall be eligible to the office of 
county librarian except a person who is graduate of a library school, or 
has had two years practical experience in a library of not less than three 
thousand volumes, provided that after the creation and organization of a 
state board of library examiners no person shall be eligible to the office of 
county librarian in counties of such class, unless, prior to his appointment, 
he has received from said board of library examiners a certificate of 
qualification for the office. Upon the establishment of a county free library 
in any county of the sixth or seventh class, if no experienced lbrarian is 
available, the county superintendent of such county may be the librarian, 
and may, with the permission of the county commissioners, appoint an 
assistant or assistants at a salary or salaries to be fixed by the board of 
county commissioners. 


History: En. Sec. 3, Ch. 45, L. 1915; Collateral References 
amd. Sec. 2, Ch. 137, L. 1917; re-en. Sec. Counties€=63, 64, 74(1). 
4565, R. C. M. 1921; amd. Sec. 1, Ch. 56, 20 C.J.S. Counties §§ 101, 102, 120. 


L. 1923; amd. Sec. 2, Ch. 202, L. 1943. 


44-204. (4566) Supervision of county commissioners over libraries— 
branches and stations—employees and apprentices. The county free h- 
brary shall be under the general supervision of the board of county 
commissioners, who shall have the power to make general rules and regula- 
tions regarding the policy of the county free library. The county librarian 
shall have power to establish branches throughout the county, and may 
locate said branches and stations wherever deemed advisable; to determine 
the number and kind of employees of such library, and to employ and 
dismiss such employees. All employees of the county free library whose 
duties require special training in library work shall be graded in grades to 
be established by the county librarian, according to the duties required of 
them. Before appointment to a position in the graded service, the candidate 
must pass an examination appropriate to the position sought, satisfactory 
to the county lbrarian, and show a satisfactory experience in library work; 
provided, that the county librarian may also accept as apprentices, and 
who shall receive no compensation, candidates possessing personal qualifi- 
cations satisfactory to the librarian, and the librarian may dismiss such 
apprentices at any time if in her judgment the work is not satisfactory. 


History: En. Sec. 4, Ch. 45, L. 1915; 
amd. Sec. 3, Ch. 137, L. 1917; re-en. Sec. 
4566, R. C. M. 1921. 


44.205. (4567) Duties and compensation of librarian. The county 
hbrarian shall, subject to the general rules adopted by the board of county 
commissioners, build up and manage, according to the accepted principles 
of library management, a library for the use of the people of the county, 
shall establish branches and stations throughout the county, shall determine 
what books, periodicals and other publications and equipment shall be 
purchased. The lhbrary building shall be under the general supervision and 
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care of the county librarian. The county librarian shall be allowed actual 
and necessary traveling expenses incurred in the business of the office, 
the maximum amount which may be expended for such purposes in any 
year to be fixed by the board of county commissioners. In counties of the 
first, second, third, fourth, and fifth classes the compensation of the county 
hbrarian shall be fixed by the board of county commissioners. 


History: En. Sec. 5, Ch. 45, L. 1915; Collateral References 
amd. Sec. 4, Ch. 137, L. 1917; re-en. Sec. Counties@73, 74(1), 107. 
4567, R. C. M. 1921; amd. Sec. 3, Ch. 202, 20 C.J.S. Counties §§ 120, 129, 169. 
L. 1943. 


44-206. (4568) Library tax—bonds for building—gifts and bequests— 
funds and claims. The board of county commissioners, after a county free 
library has been established, may annually levy, in the same manner and 
at the same time as other county taxes are levied, a special tax not to 
exceed two mills on the dollar upon all property in such county, for the 
purpose of maintaining the county free library. County bonds may be 
issued in the manner prescribed in sections 4614 to 4616 of these codes, 
for the erection and equipment of county free library buildings, and the 
purchase of land therefor. The board of county commissioners is authorized 
to receive, on behalf of the county, any gift, bequest, or devise for the 
county free library, or for any branch or subdivision thereof. The title to 
all property belonging to the county free library shall be vested in the 
eounty. All laws applicable to the collection of county taxes shall apply 
to the collection of the tax herein provided. All funds of the county free 
library, whether derived from taxation or otherwise, shall be in the custody 
of the county treasurer. They shall constitute a separate fund, called the 
county free library fund, and shall not be used for any purposes except 
those of the county free library. Each claim against the county free library 
fund shall be authorized and approved by the county librarian, or in his 
absence from the county, by his assistant. It shall then be acted upon in 
the same manner as are all other claims against the county. 


History: En. Sec. 6, Ch. 45, L. 1915; 2008 to 16-2047 for county bonding pro- 
re-en. Sec. 4568, R. C. M. 1921; amd. Sec. visions. 


1, Ch. 14, L. 1949. 
Collateral References 


NOTE.—Sections 4614 to 4616, referred Counties€-161, 174, 192. 
to above, have been repealed. See sees. 16- 20 C.J.S. Counties §§ 231, 261, 281. 


44.207. (4569) Acceptance of property of school libraries. The board 
of county commissioners shall have power to accept, on behalf of the county 
free library, all books and other property of school libraries as provided 
by sections 75-3201 to 75-3203, and to manage and maintain the same as a 
part of the county free library. 


History: En. Sec. 7, Ch. 45, L. 1915; 
re-en. Sec. 4569, R. C. M. 1921. 


44-208. (4570) School libraries as branches of county library. When- 
ever the county in which a school district library is situated shall maintain 
a county free library, the board of school trustees or city board of educa- 
tion may agree with the proper authorities of such county to make the 
school district library a branch of such county library. In this event this 
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board of school trustees or city board of education shall turn over the 
books to the county free library, and shall annually transfer to such county 
free library its library fund, as soon as it is available, to be kept and 
expended as other funds of such county library. The said county free 
library shall thereupon have such district library managed and maintained 
according to the rules and regulations established by the authorities of 
the county free library. 


History: En. Sec. 8, Ch. 45, L. 1915; Collateral References 
re-en. Sec. 4570, R. C. M. 1921. Schools and School Districts@76. 
78 C.J.8S. Sehools and School Districts 
§ 269. 


44.209. (4571) Funds of district library turned over to county library. 
Whenever a school district library shall have become a branch library, as 
provided in the preceding section, the county or city superintendent of 
schools may draw a warrant for the whole amount of the district library 
fund, payable to the proper authorities of the county free hbrary, upon the 
filing with him of a copy of the resolution of the board of trustees of the 
district or the city board of education, embodying the agreement made 
with such county free library, which copy shall be duly certified as correct 
by the clerk and recorder of the county, or other_proper officer. 


History: En. Sec. 9, Ch. 45, L. 1915; Collateral References 
re-en. Sec. 4571, R. C. M. 1921. Schools and School Districts€—92(1). 
79 C.J.S. Schools and School Districts 
§ 331. 


44.210. (4572) Disestablishment of library. After a county free li- 
brary has been established, it may, upon petition signed by not less than 
ten per cent of the qualified voters of a county requesting its disestablish- 
ment being filed with the board of county commissioners, be disestablished 
in the same manner as it was established. At least once a week for four 
successive weeks prior to taking such action, the board of county commis- 
sioners shall publish, in a newspaper designated by them and published in 
the county, notice of such contemplated action, giving therein the date and 
place of meeting for a public hearing at which contemplated action is 
proposed to be taken; provided, that an interval of three months shall 
elapse between such action and the disestablishment. 


History: En. Sec. 10, Ch. 45, L. 1915; 
re-en. Sec. 4572, R. C. M. 1921. 


44-211. (4573) How libraries of city or town may assume functions of 
county library. Instead of establishing a separate county free library, the 
board of county commissioners may enter into a contract with the board of 
library trustees, or other authority in charge of the free public library of 
any incorporated city or town, and the board of library trustees, or other 
authority in charge of such free public library, is hereby authorized to 
make such a contract. Such contract may provide that the free public 
library of such incorporated city or town shall assume the functions of a 
county free library within the county with which such contract is made, 
and the board of county commissioners may agree to pay out of the county 
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free library fund into the library fund of such incorporated city or town 
such sum as may be agreed upon. Hither party to such contract may 
terminate the same by giving six months’ notice of intention to do so. 


History: En. Sec. 11, Ch. 45, L. 1915; 
re-en. Sec. 4573, R. C. M. 1921. 


44-212. Joint county or regional libraries—establishment. Two (2) or 
more counties, by action of their boards of county commissioners, may join 
in establishing and maintaining a joint county or regional library under 
the terms of a contract to which all will agree. The expenses of the joint 
county or regional library shall be apportioned between or among the 
counties concerned on such a basis as shall be agreed upon in the contract. 
The treasurer of one of the counties, as shall be provided in the contract, 
shall have the custody of the funds of the joint county or regional library ; 
and the treasurers of the other counties concerned shall transfer quarterly 
to him all moneys collected for the “free library fund” in their respective 
counties. If the board of county commissioners of any county decides to 
withdraw from a joint county or regional library contract, the county shall 
be entitled to a division of property in the same proportions as expenses 
were shared. Any library district organized under the provisions hereof, 
may, by majority vote of the qualified voters present and voting at a legal 
meeting of either of the counties which comprise said district, dissolve its 
co-operative existence. 

History: En. Sec. 1, Ch. 132, L. 1939. Collateral References 


Counties@>107. 
20 C.J.S. Counties § 169. 


44.213. Participation of other governmental units. When a joint 
county or regional library shall have been established, the legislative body 
of any government unit therein that is maintaining a library may decide, 
with the concurrence of the board of trustees of its library, to participate 
in the joint county or regional library; after which, beginning with the 
next fiscal year of the county, the governmental unit shall participate in 
the joint county or regional library and its residents shall be entitled to 
the benefits of the joint county or regional library, and property within 
its boundaries shall be subject to taxation for joint county or regional 
library purposes. A governmental unit participating in the joint county or 
regional library may retain title to its own property, continue its own 
board of library trustees, and may levy its own taxes for library purposes; 
or, by a majority vote of the qualified electors, a governmental unit may 
transfer, conditionally or otherwise, the ownership and control of its h- 
brary, with all or any part of its property, to another governmental unit 
which is providing or will provide free library service in the territory of 
the former, and the trustees or body making the transfer shall thereafter 
be relieved of responsibility pertaining to the property transferred. 

History: En. Sec. 2, Ch. 132, L. 1939. Collateral References 


Counties€>107. 
20 C.J.S. Counties § 169. 


44.214. Board of trustees—appointment and term. In a joint county 
or regional library district the board of five trustees shall be appointed by 
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the joint action of all the county commissioners in the district. The first 
appointments or elections shall be for terms of one (1), two (2), three (3), 
four (4), and five (5) years respectively, and thereafter a trustee shall be 
appointed or elected annually to serve for five (5) years. Vacancies shall 
be filled for unexpired terms as soon as possible in the manner in which 
members of the board are regularly chosen. A trustee shall not receive a 
salary or other compensation for services as trustee, but necessary expenses 
actually incurred shall be paid from the library fund. A library trustee 
may be removed only by vote of the legislative body. 


History: En. Sec. 3, Ch. 132, L. 1939. Collateral References 
Counties©—62, 65, 74(1). 
20 C.J.S. Counties §§ 101, 106, 107, 120, 


44-215. Appropriations for support of joint libraries. After a joint 
county or regional library shall have been established or library service 
contracted for, the legislative body of the governmental unit for which the 
library was established or the service engaged, shall appropriate money 
annually for the support of the library and so far as possible, the taxes 
levied and collected for this purpose shall be levied and collected within 
the territory to be served. The board of trustees shall have the exclusive 
control of expenditures from the fund subject to any examination of ac- 
counts required by the state and money shall be paid from the fund only 
upon vouchers of the board of trustees, without further audit. The board 
shall not make expenditures or incur indebtedness in any year in excess of 
the amount of money appropriated and available for library purposes. 

History: En. Sec. 4, Ch. 132, L. 1939. Collateral References 


CountiesC162. 
20 C.J.S. Counties § 235. 


44-216. Tax levy. The board of county commissioners of each county 
that has joined in the establishment of a joint county or regional library as 
provided for in this act shall annually levy a tax equivalent to the tax 
which may be levied for a county library as provided in section 44-206. 

History: En. Sec. 5, Ch. 132, L. 1939. Collateral References 


Counties¢192. 
20 C.J.S. Counties § 281. 


44-217. Qualifications of librarian. The librarian of a joint county or 
regional library shall have the qualifications required by Montana law 
for county librarians and shall come under the same minimum salary 
regulation. 

History: En. Sec. 6, Ch. 132, L. 1939. Collateral References 


CountiesC64, 74(1). 
20 C.J.S. Counties §§ 102, 104, 120. 
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CHAPTER 3 
CITY FREE PUBLIC LIBRARIES 


Section 44-301. Establishment of free public library—tax levy for maintenance. 
44-302. Submission of questions to electors. 
44-303. Library to be established when majority vote favors—election at 
which question may be submitted. 


44.301. (5049) Establishment of free public library—tax levy for 
maintenance. The council has power to establish and maintain a free 
public library, and in cities and towns having a free public library not 
established and maintained by such city or town, may contribute to the 
support and maintenance thereof, and for that purpose may provide by 
ordinance for a tax as follows: In a city or town having assessed valuation 
of seven hundred and fifty thousand dollars ($750,000.00) or more, a tax 
not exceeding three and one-half mills on the dollar on the property may 
be levied. In a city or town having an assessed valuation of less than seven 
hundred fifty thousand dollars ($750,000.00), a tax not exceeding three (3) 
mills on the dollar on the property may be levied. The tax so levied and 
collected constitutes a fund known as the “library fund,’ and must be 
expended only for the purchase of books and other things necessary for a 
library, and the support and maintenance thereof. 


Pistory; @ulleaimecs 1, py 11070. 18835") Ch.032,4L, 19313) amdy Sec. 1, Ch. 61, .L: 
re-en. Sec. 1141, 5th Div. Comp. Stat. 1887; 1947. 
amd. Sec. 5039, Pol. C. 1895; amd. Sec. 1, 


p. 229, L. 1897; amd. Sec. 1, Ch. 62, L. Cross-References 
1905; re-en. Sec. 3488, Rev. C. 1907; re-en. Appointment of trustees, see. 11-704. 
mec; 5049) Rs °C. M. 1921; amd. Sec. 1, Injury to books, see. 94-3325. 


Tax exemption, sec. 84-202. 


44.302. (5050) Submission of questions to electors. Before any such 
ordinance is passed the council must submit to the qualified electors of the 
city or town at an election the question. At such election the ballot must 
have printed or written thereon the words, “Public Library—Yes,” “Public 
Library—No,” and in voting the elector must make a cross thus, “X,” 
opposite the answer for which he intends to vote. 

History: En. Sec. 5040, Pol. C. 1895; Collateral References 


re-en. Sec. 3489, Rev. C. 1907; re-en. Sec. Municipal Corporations€=956(4). 
5050, R. C. M. 1921. 64 C.J.S. Municipal Corporations § 1988. 


44.303. (5051) Library to be established when majority vote favors— 
election at which question may be submitted. If the majority of the votes 
cast at such election is in favor of the establishment of a public library, 
then such library must be established as above provided. Such question 
may be submitted at the annual or at any special election held in such city 
or town, and must be submitted at any such election on the petition of one 
hundred or more inhabitants of such city or town. 


History: En. Sec. 5041, Pol. C. 1895; 
re-en. Sec. 3490, Rev. C. 1907; re-en. Sec. 
5051, R. C. M. 1921. 
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CHAPTER 4 
STATE LAW LIBRARY 


Section 44-401. State law library established. 
44-402. Location—board of trustees. 
44-403. Powers and duties of board. 
44-404. Librarian—term of office—bond. 
44-405. Duties of librarian—regulations for use of library. 
44-406. Injury to books or failure to return—liability. 
44-407. State law library fund. 
44-408. Assistant librarian. 
44-409. Salary of librarian and assistant librarian. 
44-410. Accounts—approval. 
44-411. Index to session laws. 
44-412. Assistance in preparing index. 


44-401. State law library established. The library heretofore known 
as a department of the state library of Montana and called “the law li- 
brary,” shall become a separate and distinct library designated the “state 
law library of the state of Montana.” The collections of laws, decisions of 
courts, law reports, textbooks, legal periodicals and miscellaneous books 
and journals together with pamphlets, papers, maps, charts and manu- 
scripts now in the law library in the capitol building or belonging to such 
law library, or hereafter acquired by or donated to the law library, shall 
constitute the library hereby established, and the title to all of the property 
constituting the same, now or hereafter, shall be in the state of Montana, 
subject to the custody and control of the library board established herein. 

History: En. Sec. 1, Ch. 153, L. 1949. Collateral References 


StatesG—82. 
81 C.J.S. States § 102. 


44-402. Location—board of trustees. The state law library of the state 
of Montana shall be located in the capitol building at Helena, Montana, 
and shall be in the immediate custody and subject to the control of a board 
of seven (7) trustees, consisting of the chief justice and the associate 
justices of the supreme court of the state of Montana, the secretary of 
state and the state auditor. The members of the board shall serve as such 
members without compensation and their terms shall be identical with the 
term of office of the chief justice and of the several associate justices from 
time to time. 

History: En. Sec. 2, Ch. 153, L. 1949. Collateral References 


StatesC82. 
81 C.J.S. States § 102. 


44-403. Powers and duties of board. The powers and duties of said 
board are as follows: | 

(1) To make rules and regulations, not inconsistent with law, for the 
government of the board and for the government and administration of 
the state law lbrary, including rules designating when and for what 
periods of time the library shall be open to the public, and the office hours 
of the library. 

(2) To appoint a librarian and prescribe the duties of such librarian, 
when not otherwise provided for by law. 
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(3) To sell or exchange duplicate copies of books and pay the moneys 
arising therefrom into the state law library fund. 


(4) To see that the books and other properties of the library are 
maintained in good order and repair, and are protected from theft or 
injury. 

(5) To draw from the state treasury at any time when needed for the 
legitimate expenses in maintaining and operating the library and acquiring 
books, reports, Journals and other works and properties therefore, includ- 
ing complete sets of statutory laws and codified laws of the United States 
of America and of the several states of the union, and other jurisdictions, 
any moneys in the fund and available for such purposes. 


(6) To report to the governor, biennially, a statement of all important 
transactions of the board, and of the operations of the library, with 
suggestions and recommendations as to what the board deems necessary 
for the increased utility and efficiency of the library. 


(7) To establish such lawful relations and working arrangements with 
the library of Congress of the United States, with the copyright office 
therein, and with the superintendent of documents of the United States, 
as may be for the benefit and advantage of the state law library and 
promote the acquisition of books and other works from such sources as 
may be useful to those resorting to the facilities of the state law library. 

History: En. Sec. 3, Ch. 153, L. 1949. 


44.404. Librarian—term of office—bond. The librarian appointed by 
the board shall hold office for the term of two (2) years, unless sooner 
removed by a majority vote of the trustees. The librarian must execute an 
official bond, in the sum of one thousand dollars ($1,000.00), to be approved 
by the chief justice, and deposited with the secretary of state. 

History: En. Sec. 4, Ch. 153, L. 1949. Collateral References 


States@=51. 
81 C.J.S. States § 77. 


44.405. Duties of librarian—regulations for use of library. It shall be 
the duty of the librarian, 

(1) to be in attendance at the library during office hours, 

(2) to purchase, under the direction of the board of trustees, all 
compilations of statutory laws, reports of decisions of courts of last resort, 
or intermediate courts, in the several states of the union, the national 
reporters’ series, and all encyclopedias, digests, textbooks and miscel- 
laneous books, maps, charts, legal periodicals and a complete collection of 
all of the laws of the territory of Montana, the state of Montana, furniture, 
fixtures, and supplies, 

(3) to number and stamp all books, digests, encyclopedias, printed 
works, maps, papers and pamphlets belonging to the lbrary, for their 
ready and accurate identification and to keep a complete catalogue thereof 
in accordance with catalogue systems approved for law libraries, 

(4) to have well and properly bound all books, and also, all pamphlets 
and papers when directed thereto by the trustees, 
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(5) to keep a register of all books and property belonging to the 
library, the additions made each year, and the cost thereof, 


(6) to keep a register of all books or other property taken from the 
library under the authority of the trustees, 


(7) to establish and maintain a system of domestic and foreign ex- 
change of books, maps, or other publications which are properly the subject 
of collections for a state law library, and to obtain from the secretary of 
state and other state departments, boards, bureaus, commissions and agen- 
cles upon request, such numbers of all state publications as may be needed 
to supply the demands of the system established. 


(8) The state law library shall be maintained and operated for the 
use of the members of the supreme court, the members of the legislative 
assembly while in session as such and the several officers of the senate and 
of the house of representatives, for state officers and employees, for 
members of the bar of the supreme court of Montana, for members of the 
bar of supreme courts of other states while in attendance before the 
supreme court of Montana, and members of the general public agreeing to 
the rules and regulations established by the board of trustees and enforced 
by the librarian. All persons, during library hours, are permitted to exam- 
ine the library and its contents and to work within the library quarters. 
During sessions of the legislative assembly, the members thereof may take 
books from the library, and state officials may do so at any time. Law books 
may be taken from the lbrary to a courtroom by any attorney at law, 
and must be returned to the library before five (5) o’clock P. M. of the 
same day. No book or other work that cannot be readily replaced in case 
of loss shall be removed from the state law hbrary except by state officials, 
and by them only in pursuit of their official duties and subject to recall by 
the librarian on arrangements made by the borrower with the librarian. 


Books taken by members of the legislative assembly must be returned at 
the close of the session; and before the state auditor draws his warrant in 
favor of any member of the legislative assembly for his last week’s salary, 
he must be satisfied that such member has returned all books taken by him 
and paid for any injuries thereto. 


The state auditor, if notified by the librarian that any officer has failed 
to return books taken by him within the time prescribed by the rules, and 
after demand made, must not draw his warrant for the salary of such 
officer until the return is made, or three (8) times the value of the books, 
or of any injuries thereto, has been paid to the librarian. 

History: En. Sec. 5, Ch. 153, L. 1949. Collateral References 


StatesC73. 
81 C.J.S. States § 66. 


44.406. Injury to books or failure to return—liability. Every person 
who defaces, tears, or otherwise injures any book or other work, or who 
fails to return any book taken by him, is liable to the state in three (3) 
times the value thereof if such book is not replaced by a new one, or 
another book of identical title, in good order and condition, and no statute 


114 


STATE LAW LIBRARY 44-410 


of limitations shall ever be effective against the claim of the state under 
this section. 
History: En. Sec. 6, Ch. 153, L. 1949. Collateral References 


StatesG—87. 
81 C.J.S. States § 105. 


44.407. State law library fund. There is hereby established the “state 
law library fund” which shall be under the control of the board of trustees 
and shall consist of, 


(1) any appropriations made for the state law library by the legisla- 
tive assembly, including all unexpended balances at the date of approval 
of this act, 


(2) all of the fees authorized by law to be collected and paid into 
the state treasury by the clerk of the supreme court, as required by section 
82-503, and 

(3) all of the unexpended moneys in the attorneys’ license tax fund 
on the 31st day of March, of each year, which are required by section 
93-2025, to be transferred by the state treasurer from such attorneys’ 
license tax fund to the state law library fund, and the moneys so trans- 
ferred to the state law library fund shall be and remain available for the 
purposes stated in said section 93-2025, and be expended in the manner 
therein provided. If any part of said fund except legislative appropriations 
be unexpended in any year, said balance shall not revert to the general 
fund at the end of the fiscal year, but the same shall be reserved and set 
apart as a surplus fund for the purchase of books for the state law lbrary, 
and the board of trustees of the library is hereby empowered and author- 
ized to draw from the state treasury at any time when needed for purchase 
of additional books any moneys belonging to said surplus fund. 

History: En. Sec. 7, Ch. 153, L. 1949. Collateral References 


StatesG127. 
81 C.J.S. States § 158. 


44-408. Assistant librarian. The librarian of the state law library is 
hereby authorized and empowered to employ an assistant who shall, in 
addition to the duties imposed by the provisions of this act, serve and act 
as a law clerk for the justices of the supreme court and shall perform any 
and all other duties prescribed by the supreme court. 

History: En. Sec. 8, Ch. 153, L. 1949. Collateral References 


StatesC53. 
81 C.J.S. States § 70. 


44-409. Salary of librarian and assistant librarian. The salary of the 
librarian of the state law library, and of the assistant librarian, shall be 
fixed in such amount as the board of trustees shall deem reasonable. 


History: En. Sec. 9, Ch. 153, L. 1949; 
amd. Sec. 2, Ch. 205, L. 1955. 


44-410. Accounts—approval. All accounts for the proofing and print- 
ing of books, legal periodicals, library collections, furniture, fixtures and 
supphes must be prepared by the librarian, submitted to and approved by 
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at least one (1) member of the board of trustees and thereafter paid out 
of the state treasury from the library fund. 


History: En. Sec. 10, Ch. 153, L. 1949; Collateral References 
amd. Sec. 13, Ch. 97, L. 1961. StatesG—76. 
81 C.J.8. States § 159. 


44.411, Index to session laws. It shall be the duty of the state law 
librarian to prepare a suitable index of all the laws and resolutions passed 
or adopted at each session of the legislative assembly of Montana. Such 
index shall be a thorough index of such laws and resolutions, and of each 
subject contained in or covered by such laws and resolutions, together 
with such cross-index as will assist in readily finding any subject or matter 
contained in such volume; and for the purpose of procuring and preserving 
uniformity in such indexes, the index of each succeeding volume of the 
session laws shall conform, as near as practicable, with those of the volumes 
preceding it, prepared by said librarian. The librarian shall also prepare 
for each volume of such laws an additional index, showing what sections 
of the several codes of this state, and what session laws have been amended, 
repealed, altered, or changed by any laws published in that volume, 
which shall be known and designated as the “code index,” and to deliver 
the said indexes to the secretary of state as soon as completed and all 
indexes prepared by the librarian for the succeeding volumes of session 
laws shall be published therein. 

History: En. Sec. 11, Ch. 153, L. 1949. Collateral References 


States¢73. 
81 C.J.S. States § 66. 


44-412. Assistance in preparing index. The law librarian is authorized 
and empowered to engage and employ stenographic assistance in the 
preparation of such indexes and said assistant shall be paid out of the 
library fund. 

History: En. Sec. 12, Ch. 153, L. 1949. 


CHAPTER 5 
HISTORICAL SOCIETY—LIBRARY AND MUSEUM 


Section 44-501. Historical society made public department of state—purposes. 

44-502. Historical and miscellaneous library placed under jurisdiction of 
historical society. 

44-503. Members of board of trustees—appointment—election—terms—quali- 
fications—executive committee. 

44-504. Membership. 

44-505. Powers and duties of board of trustees. 

44-506. Librarian—appointment—term—assistants. 

44-507. Duties of librarian and assistant librarians. 

44-508. Bond of librarian and assistant librarians. 

44-509. Salary of librarian and assistant librarians. 

44-510. Historical society fund. 

44-511. Seal of society. 

44-512. Quarters for society. 

44-513. Publications of society—-sale. 

44-514. Transportation of books—payment of charges. 

44-515, Presentation, approval and payment of claims. 
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44.501. Historical society made public department of state—purposes. 
The historical society of Montana, originally organized under the provi- 
sions of an act of the legislative assembly of the territory of Montana, 
entitled an “act to incorporate the historical society of Montana,” approved 
February 2, 1865, and thereafter made to become the historical society of 
the state of Montana by compliance with the terms, conditions and provi- 
sions of an act of the second regular session of the legislative assembly of 
the state of Montana, approved March 4, 1891, entitled an “act concerning 
the historical society of the state of Montana and making an appropriation 
therefore” shall be, and the same is hereby continued and perpetuated as 
the historical society of the state of Montana and as such shall be and 
constitute a public department of the state of Montana for the use, learning, 
culture and enjoyment of the citizens of the state and for the preservation 
of historical records and saving and protection of historical places, sites 
and monuments and the custody, maintenance and operation of the his- 
torical and miscellaneous library. 

History: En. Sec. 1, Ch. 134, L. 1949. Collateral References 


StatesG82. 
81 C.J.S. States § 102. 


44.502. Historical and miscellaneous library placed under jurisdiction 
of historical society. The historical and miscellaneous library, heretofore 
one of two separate departments of the state library of Montana, shall be, 
and the same is hereby established as an independent and autonomous 
library in the historical society of the state of Montana, a department of 
the state, and in the custody and under the control of the board of 
trustees of the society. The books, pamphlets, papers, maps, charts, manu- 
scripts, writings, paintings, engravings, military relics, collections of fossils, 
minerals, furniture, fixtures and supplies heretofore in the historical and 
miscellaneous library of the state library of Montana, shall be under the 
jurisdiction of the historical society of the state of Montana and shall be 
administered in accordance with the provisions of this act, independent of 
any other library owned, maintained or operated by the state of Montana. 

History: En. Sec. 2, Ch. 134, L. 1949. Collateral References 


States¢—82. 
81 C.J.S. States § 102. 


44-503. Members of board of trustees—appointment—election—terms 
—qualifications—executive committee. The government and administra- 
tion of the historical society of the state of Montana shall be vested in a 
board of fifteen (15) trustees, comprised of three (3) groups of five (5) 
members in each group, the first group of five (5) members to be appointed 
by the governor upon his selection; the second group of five (5) members 
to be appointed by the governor from nominations made to him for that 
purpose by the chancellor of the greater university, after consultation with 
the presidents and deans of the university and several colleges, comprising 
the greater university of Montana; and the third group of five (5) members 
shall be elected to the board of trustees by the votes of the first two groups 
above designated. The appointment or election of any trustee shall be made 
by and with the advice and consent of the senate at the first regular session 
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of the legislative assembly next succeeding the appointment or election of 
any trustee. In the event of a tie vote at the election of any trustee in the 
third group, the governor shall cast the deciding vote between those who 
have received an equal number of votes. The term of office of all trustees 
except those first appointed or deemed to be elected under this act, shall 
be for five (5) years and until their successors are appointed or elected 
and qualify. In the event of a vacancy in any group, a successor shall be 
appointed or elected for the group in which the vacancy occurred and such 
successor shall serve for the unexpired term of the predecessor in office. 
The five (5) trustees in office at the time of the passage of this act shall 
continue in office for a new term of two (2) years from and after July 1, 
1949, and shall be deemed to have been elected by the votes of the first two 
groups. The members of the first group appointed directly by the governor 
shall serve for a term of three (3) years and the members of the second 
group appointed by the governor from nominations made to him, shall 
serve for a term of four (4) years, and thereafter the terms of the members 
of each group shall be five (5) years, so that the terms of not more than 
one-third (4%) of the members of the board shall expire in any year. 

All members of the board of trustees, whether appointed or elected, 
shall be appointed solely with reference to their special interest in the 
accomplishment of the purposes of the society, their fitness for discharging 
the duties of the trustees and their willingness to devote time and effort in 
the public interest and to serve without compensation. Special recognition 
in the matter of appointments shall be given to actual pioneers of Montana 
qualified as members, or to become members of the Montana society of 
pioneers, and to the actual sons and daughters of such pioneers when they 
are otherwise qualified. The board of trustees shall have power to select 
an executive committee of five (5) members from among its numbers and 
to delegate to such committee such functions in aid of the efficient admin- 
istration of the affairs of the society, and the work of the librarians, as 
the board may deem advisable. 


History: En. Sec. 3, Ch. 134, L. 1949. section, was abolished in 1953. See sec. 
; 75-4038.1. 
Compiler’s Note 
The office of the chancellor of the uni- Collateral References 
versity of Montana, referred to in this States©82. 


81 C.J.8. States § 102. 


44.504. Membership. The board of trustees of the society is hereby 
authorized and empowered to create memberships in the society, which 
shall be composed of the following classes: 

Active members. 

Associate members. 

Corresponding members. 

Honorary members. 

Affiliated members, comprising affiliated societies. 

Moa of the classes one, two and three may be divided into annual 
members and life members. The board of trustees shall determine the 
qualifications of members of any class or subdivision, and the fees to be 
paid for membership. All members shall have the right to attend the 
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meetings of the board, and may speak upon all questions before the society 
and present resolutions and recommendations, but no members shall have 
the privilege of voting. Members of classes one, two and three, when bona 
fide residents of Montana, are eligible for election to the board of trustees, 
which board is vested with the government and administration of the 
society. 

History: En. Sec. 4, Ch. 134, L. 1949. 


44.505. Powers and duties of board of trustees. The powers and 
duties of the board of trustees are as follows: 


1. To elect from among their number, a president of the board and a 
vice-president, who shall serve as such in the event of the death or disabil- 
ity of the president; to adopt bylaws for their own government, and to 
make rules and regulations, not inconsistent with law for the government 
and administration of the society and its collections and to organize the 
collections of the society in a library department and in a museum 
department. 


2. To appoint a lbrarian and assistant librarians and prescribe their 
duties. 


3. To sell or exchange duplicate copies of books and pay the money 
arising therefrom into the historical society fund, hereafter established. 


4. To see that the books, collections and other properties of the society, 
both in the lbrary and in the museum, are maintained in good order and 
repair. 

). To draw from the fund in the state treasury at any time when 
needed, and moneys are available in the fund, for legitimate and proper 
expenses in aid of the maintenance, development and operation of the 
society and its collections. To report to the governor biennially, a state- 
ment of all important transactions and acquisitions, with suggestions and 
recommendations for the better realization of the purposes of the society 
and the improvement of its collections and services. 


6. To collect, assemble, arrange and preserve books, pamphlets, maps, 
charts, manuscripts, journals, diaries, papers, paintings, engravings, photo- 
graphs, statuary, relics, including military relics and other materials 
illustrative of the history of Montana in particular, and generally of the 
northwest and of the United States of America; to procure from pioneers 
and early settlers, narratives of the events relative to the early settlement 
of Montana, the Indian occupancy, overland travel and immigration to the 
territories of the west; to gather information, specimens and other mate- 
rials calculated to exhibit faithfully the antiquities in the area, particular 
attention being paid to Indian artifacts and implements; to collect and 
preserve fossils, concretions, native plants and animals, natural history 
specimens of Montana, specimens of ores and minerals, objects of curiosity 
connected with the history of Montana and all such books, maps, writings, 
charts or other material as will tend to facilitate historical, scientific and 
antiquarian research; to take steps to promote the study of Montana 
history by lectures and publications, and to publish annually or at such 
other intervals as the board of trustees may determine, the proceedings of 
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the society in continuation of the publications originated by it, or other 
different title and in different format, including paper upon historical 
pamphlets, or both; to collect and to keep the collections of newspaper 
files and to bind and carefully preserve all unbound books, manuscripts 
and newspaper files; to employ microfilm process and to store and catalogue 
microfilms of papers in danger of disappearance or injury from age or 
other imperfections, or rare papers and documents, and other papers and 
documents as the librarian may deem advisable; to enter into such arrange- 
ments, as are permitted by law, with the library of Congress of the United 
States, the copyright office and the superintendent of documents of the 
United States as may be for the benefit and advantage of the society in 
the acquisition of books and publications, or otherwise. 


History: En. Sec. 5, Ch. 134, L. 1949. War Veterans to the state historical soci- 
ety. See sees. 82-2502 and 82-2506. 
Cross-References Section 1 of Ch. 113, Laws 1953 trans- 
Section 2 of Ch. 93, Laws 1953 trans- ferred the powers and duties of the science 
ferred the duties and functions of the commission to the state historical society. 
custodian of the records, ete., of the Grand See sees. 75-1201.1 to 75-1206. 
Army of the Republic and United Spanish 


44.506. Librarian—appointment—term—assistants. The librarian ap- 
pointed by the board shall be appointed solely with reference to fitness for 
the duties of librarian, curator and museum manager, and the term of the 
librarian shall be five (5) years unless sooner removed by a majority vote 
of the trustees. The assistant librarians and all persons employed in 
carrying out the functions and activities of the society in the library and 
museum shall be appointed solely with reference to their fitness for their 
particular duties. 

History: En. Sec. 6, Ch. 134, L. 1949. Collateral References 


States€=53. 
81 C.J.S. States § 70. 


44-507. Duties of librarian and assistant librarians. It is the duty of 
the librarian and of the assistant librarians: 


1. To be in attendance in the quarters of the library and museum from 
9:00 o’clock A.M. to 5:00 o’clock P.M. during each day of the year except 
Sundays and holidays designated as legal holidays. 


2. To purchase, under the direction of the trustees, all books, maps, 
engravings, charts, relics and museum exhibits, paintings, furniture and 
supplies for the library and the museum. 

3. ‘To number and stamp all books, maps, papers and pamphlets belong- 
ing to the library and to keep a catalogue thereof in accordance with 
modern systematic cataloging in historical libraries. 

4. To have bound all books, pamphlets and papers when directed there- 
to by the trustees. 

do. To keep a register of all books and all other property belonging to 
or in the library and museum, the additions made each year and the cost 
thereof. 

6. To keep a register of all books or other properties taken from the 
library or museum under express authority of the trustees. 
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7. To establish and maintain a system of domestic and foreign ex- 
change of books, maps or other publications and to obtain from the 
secretary of state such numbers of all state publications as may be needed 
to supply the demands of the exchange system established. 


8. To accept and receive, in the name of the society, any and all gifts, 
donations, bequests and legacies that may be made to the society; and in 
this connection, upon receipt of moneys by donation, gift, bequests or 
legacies, to deposit the same forthwith in the state treasury to the credit 
of the historical society fund. The librarian is authorized to refuse to 
accept any gifts or movable articles which are not fit for acquisition. 


The assistant librarians shall perform such duties as may be prescribed 
by the librarian under the direction of the trustees and shall serve in any 
department of the society. 

History: En. Sec. 7, Ch. 134, L. 1949. Collateral References 


States¢—73. 
81 C.J.S. States § 66. 


44-508. Bond of librarian and assistant librarians. The librarian and 
the assistant librarian must each execute an official bond, in the penal sum 
of five thousand dollars ($5,000) as respects the librarian and in the penal 
sum of one thousand dollars ($1,000) as respects the assistant librarians, 
conditioned as the board of trustees may order, which bonds shall be 
approved by the governor and deposited with the secretary of state. 

History: En. Sec. 8, Ch. 134, L. 1949. Collateral References 


States¢—48. 
81 C.J.S. States § 76. 


44.509. Salary of librarian and assistant librarians. The annual salary 
of the librarian and of each assistant librarian shall be fixed by the board 
of trustees and shall be payable, in monthly installments, out of the his- 
torical society fund in the state treasury. 

History: En. Sec. 9, Ch. 134, L. 1949. Collateral References 


StatesC—61. 
81 C.J.S. States § 91. 


44-510. Historical society fund. There is hereby established the his- 
torical society fund which shall consist of (1) all moneys appropriated by 
the legislative assembly to such fund (2) all gifts, donations, legacies and 
bequests of moneys of the society or to the state of Montana for the use 
and benefit of the society and (8) all money income from any other source. 

History: En. Sec. 10, Ch. 134, L. 1949. Collateral References 


StatesC127. 
81 C.J.S. States § 158. 


44-511. Seal of society. The society shall continue to use the official 
seal heretofore authorized by law and adopted by the society, for the 
purpose of authenticating the acts of the society and for all other purposes 
for which the use of a seal by the society may be deemed proper. The 
design of the seal shall be substantially as follows: A central group repre- 
senting a covered immigrant wagon drawn by two yoke of oxen, showing 
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prairie in the foreground, mountains in the background and directly be- 
neath it the figures “1865.” Said seal shall be two inches in diameter and 
surrounded by the words, ‘Historical Society of Montana. Seal.” 

History: En. Sec. 11, Ch. 134, L. 1949. 


44.512. Quarters for society. The collections of the society and its 
offices shall continue to be maintained in the capitol building at Helena. 
The state board of examiners of the state of Montana, and said board as, 
ex officio, state furnishing board, shall secure for the society its offices, 
library and museum, adequate and commodius quarters for all of its 
activities in the veterans and pioneers’ memorial building, hereafter to be 
erected and shall decorate, fit and furnish such quarters in harmony and 
in dignity with the historical purposes of the society, and all furniture and 
fittings for storage and use of books and for museum exhibitions, hereafter 
acquired, shall be, in design and function, adapted to the efficient operation 
and administration of the library and museum. 

History: En. Sec. 12, Ch. 134, L. 1949. Collateral References 


States©—82. 
81 C.J.S. States § 102. 


44.513. Publications of society—sale. The society may open and main- 
tain subscription books for subscriptions to its printed proceedings, pam- 
phlets and papers and may sell the same at cost of production to the society 
plus a charge of one dollar ($1.00) for all publications costing five dollars 
($5.00) or more per volume and of twenty-five cents (25c) for all publica- 
tions costing less than five dollars ($5.00) per volume. The society shall 
arrange or secure contracts to cover the costs of its publications and sub- 
seribers shall pay in advance for the same on execution of written orders 
of purchase addressed to the society. 

History: En. Sec. 13, Ch. 134, L. 1949. Collateral References 


StatesG—82. 
81 CJ.S. States § 102. 


44.514. Transportation of books—payment of charges. The librarian 
is authorized to pay reasonable freight, express, and mail charges upon 
books or other articles sent to the library by the general, state, or foreign 
geovernments, or private parties, taking proper vouchers therefor, and upon 
approval of such claims as provided by law, the same must be paid out 
of the state treasury from the particular historical society fund. 


History: En. Sec. 14, Ch. 134, L. 1949; 
amd. Sec. 14, Ch. 97, L. 1961. 


44.515. Presentation, approval and payment of claims. All other 
claims, including claims for salaries and expenses of operation, acquisitions, 
purchases of books, etec., shall be prepared by the claimant, submitted to 
the librarian for verification and approval and by the librarian approved, 
and thereafter processed as provided by law. 


History: En. Sec. 15, Ch. 134, L. 1949; 
amd. Sec. 19, Ch. 97, L. 1961. 
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Chapter 1. Liens in general, definitions, creation and effect, 45-101 to 45-116. 
2. Priority of liens, 45-201 to 45-203. 
3. Redemption from liens—extinction, 45-301 to 45-308. 
4. Loggers’ liens, 45-401 to 45-421. 
5. Mechanies’ liens, 45-501 to 45-512. 
6. Liens for salaries and wages, 45-601 to 45-608. 
7. Crop liens for seed, grain and hail insurance, 45-701 to 45-707. 
8. Threshermen’s liens, 45-801 to 45-809. 
9. Farm laborers’ liens, 45-901 to 45-911. 
10. Laborers’ and materialmen’s liens on oil and gas wells and pipelines, 


45-1001 to 45-1012. 
11. Miscellaneous liens, 45-1101 to 45-1118. 


12. Liens of physicians, nurses and hospitals in personal injury claims, 45-1201 
to 45-1205, 

13. Stoppage in transit, 45-1301 to 45-1305. 

14. Crop or grain lien for dusting or spraying, 45-1401 to 45-1410. 


CHAPTER 1 
LIENS IN GENERAL, DEFINITIONS, CREATION AND EFFECT 


Section 45-101. Lien defined. 
45-102. liens, general or special. 
45-108. General lien defined. 
45-104. Special lien defined. 
45-105. Prior liens. 
45-106. Contracts subject to provisions of this chapter. 
45-107. Lien—how created. 
45-108. No lien for claim not due. 
45-109. Lien on future interest. 
45-110. Lien may be created by contract. 
45-111. Lien, or contract for lien, transfers no title. 
45-112. Certain contracts void. 
45-113. Creation of lien does not imply personal obligation. 
45-114. Extent of lien. 
45-115. Creditor may enforce obligation. 
45-116. Holder of len not entitled to compensation. 


45-101. (8219) Lien defined. A lien is a charge imposed in some mode 
other than by a transfer in trust upon specific property, by which it is made 
security for the performance of an act. 

History: En. Sec. 3730, Civ. C. 1895; Conditional Sale 


re-en. Sec. 5704, Rev. C. 1907; re-en. Sec. A conditional sale, not an absolute sale 
8219, R. C. M. 1921. Cal. Civ. C. Sec. 2872. with retention of lien, is not in effect a 
Based on Field Civ. ©. Sec. 1582. mortgage, therefore is not void as to inno- 
cent third parties, though never acknowl- 
Cross-References ~ edged and recorded with an affidavit. Ben- 
Attorney’s liens, see. 93-2120. nett Bros. Co. v. Fitchett, 24 M 457, 467, 
Carrier’s liens, sec. 8-609, 8-811. 62 P 780. 
Food locker operator, lien, see. 69-2813. 
Hotel liens, secs. 34-103 to 34-111. References 
Judgment liens, secs. 93-5708, 94-7819. Darth, Vee tly, oo Mol,” 278 Ee. L00d> 
Warehousemen’s liens, secs. 88-128 to State et al. v. Board of Commissioners et 
88-135. al oo Wh Oly 19; 290 yk 
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Collateral References 


Liens@~1. 
45-102. (8220) Liens, general or special. 
special. 
History: En. Sec. 3731, Civ. C. 1895; 


re-en. Sec. 5705, Rev. C. 1907; re-en. Sec. 
8220, R. C. M. 1921. Cal. Civ. C. Sec. 2873. 
Field Civ. C. Sec. 1583. 


45-103. 


LIENS 


53 C.J.S. Liens § 1. 
33 Am. Jur. 419, Liens, § 2. 


Liens are either general or 


Collateral References 
Liens¢=1. 

53 C.J.S. Liens § 1. 

33 Am. Jur. 421, Liens, § 5. 


(8221) General lien defined. A general lien is one which the 


holder thereof is entitled to enforce as a security for the performanee of all 
the obligations, or all of a particular class of obligations, which exist in his 
favor against the owner of the property. 


History: En. Sec. 3732, Civ. C. 1895; 
re-en. Sec. 5706, Rev. C. 1907; re-en. Sec. 


45-104. 


8221, R. C. M. 1921. Cal. Civ. C. Sec. 2874. 
Field Civ. C. Sec. 1584. 


(8222) Special lien defined. <A special lien is one which the 


holder thereof can enforce only as security for the performance of a 
particular act or obligation, and of such obligations as may be incidental 


thereto. 


History: En. Sec. 3733, Civ. C. 1895; 
re-en. Sec. 5707, Rev. C. 1907; re-en. Sec. 


45-105. (8223) Prior liens. 


8222, R. C. M. 1921. Cal. Civ. C. Sec. 2875. 
Field Civ. C. Sec. 1585. 


Where the holder of a special lien is com- 


pelled to satisfy a prior lien for his own protection, he may enforce pay- 
ment of the amount so paid by him, as a part of the claim for which his 


own lien exists. 


History: En. Sec. 3734, Civ. C. 1895; 
re-en. Sec. 5708, Rev. C. 1907; re-en. Sec. 
8223, R. C. M. 1921. Cal. Civ. C. Sec. 2876. 


45-106. 


(8224) Contracts subject to provisions of this chapter. 


Collateral References 


Liens@>10. 
53 C.J.S. Liens § 9. 


Con- 


tracts of mortgage or pledge are subject to all the provisions of this 


chapter. 


History: En. Sec. 3735, Civ. C. 1895; 
re-en. Sec. 5709, Rev. C. 1907; re-en. Sec. 
8224, R. C. M. 1921. Cal. Civ. C. Sec. 2877. 
Field Civ. C. Sec. 1586. 


References 


Cited or applied as section 5709, Revised 
Codes, in State ex rel. Schatz v. District 
Court, 40 M 173, 176, 105 P 554; Berkin 
v. Healy, 52 M 398, 402, 158 P 1020; 
Hackney v. Birely, 67 M 155, 158, 215 P 
642; Morrison v. Farmers’ ete. State Bank, 


45-107. 


2. By operation of law. 


History: En. Sec. 3740, Civ. C. 1895; 
re-en. Sec. 5710, Rev. C. 1907; re-en. Sec. 
8225, R. C. M. 1921. Cal. Civ. C. Sec. 2881. 
Field Civ. C. Sec. 1587. 


70 M 146, 152, 225 P 1238; Vitt v. Rogers 
et al., 81 M 120, 128, 262 P 164; Barth v. 
Ely, 85 M 310, 317, 278 P 1002; Hogevoll 
v. Hogevoll, 117 M 528, 533, 162 P 2d 218; 
Montana Valley Land Co. v. Bestul, 126 
M 426, 253 P 2d 325, 328. 


Collateral References 

Mortgages€-1; Pledges@=1. 

59 C.J.S. Mortgages § 1; 72 C.J.S. Pledges 
§ 2. 


(8225) Lien—how created. A lien is created: 
1. By contract of the parties; or, 


References 


In re Stevenson, 87 M 486, 494, 289 P 
566. 
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Collateral References 
Liens¢=3-6. 


53 C.J.S. Liens § 2. 
33 Am. Jur. 421, Liens, §§ 6 et seq. 


45-108. (8226) No lien for claim not due. No lien arises by mere 
operation of law until the time at which the act to be secured thereby 
ought to be performed. 


History: En. Sec. 3741, Civ. C. 1895; 
re-en. Sec. 5711, Rev. C. 1907; re-en. Sec. 


8226, R. C. M. 1921. Cal. Civ. C. Sec. 2882. 
Field Civ. C. Sec. 1588. 


45-109. (8227) Lien on future interest. An agreement may be made to 
create a lien upon property not yet acquired by the party agreeing to give 
the lien, or not yet in existence. In such case the lien agreed for attaches 
from the time when the party agreeing to give it acquires an interest in 


the thing, to the extent of such interest. 


History: En. Sec. 3742, Civ. C. 1895; 
re-en. Sec. 5712, Rev. C. 1907; re-en. Sec. 
8227, R. C. M. 1921. Cal. Civ. C. Sec. 2883. 
Field Civ. C. Sec. 1589. 


Crop Mortgage 

While, independently of statute, one 
cannot sell or mortgage personal property 
not in existence, or in which he has no 
present interest, property which has a 
potential existence may be mortgaged or 
hypothecated. Isbell v. Slette, 52 M 156, 
160, 155 P-503. 


Annual crops have a potential existence 
even before they are planted, and the 
owner, or one rightfully in possession, of 
land has a mortgageable interest in the 


crops thereafter to be planted thereon, the . 


lien of such mortgage not attaching until 
they are planted, and being limited to 
the interest which the mortgagor has. Isbell 
v. Slette, 52 M 156, 160, 155 P 503. 


A mortgage on crops yet to be planted is, 
in effect, nothing more than an executory 
contract that may become executed when 
the crops are planted and the lien attaches, 
but which may be defeated if, for any 
reason, the mortgagor violates good faith 


45-110. 


and fails or refuses to plant the crops. 
Isbell v. Slette, 52 M 156, 160, 155 P 503. 


Deliverable Property 


Subsequently to be acquired personal 
property may be mortgaged, provided it 
is capable of delivery, and may be taken 
possession of by the mortgagee upon its 
acquisition by the mortgagor. Security 
State Bank v. Mariette, 69 M 536, 539, 223 
P 114. 


Description of Property 


While a mortgagor of personal property 
may include in the mortgage property 
thereafter to be acquired by him, such 
after-acquired property must be described 
so accurately that third persons consulting 
the record may be put upon notice as to 
what is intended to be mortgaged, and if 
it is not so described as to enable the 
sheriff to identify such property, the mort- 
gage is void as against such third persons. 
Hackney v. Birely, 67 M 155, 158, 215 P 
542. 


Collateral References 


Liens@~11. 
53 C.J.S. Liens § 7. 


(8228) Lien may be created by contract. A lien may be cre- 


ated by contract, to take immediate effect, as security for the performance 


of obligations not then in existence. 


History: En. Sec. 3743, Civ. C. 1895; 
re-en. Sec. 5713, Rev. C. 1907; re-en. Sec. 
8228, R. C. M. 1921. Cal. Civ. C. Sec. 2884. 
Field Civ. C. Sec. 1590. 


45-111. 


Collateral References 


Liens¢=3,4. 
53 C.J.S. Liens § 2. 


(8229) Lien, or contract for lien, transfers no title. Notwith- 


standing an agreement to the contrary, a lien, or a contract for a lien, 
transfers no title to the property subject to the lien. 


History: En. Sec. 3750, Civ. C. 1895; 
re-en. Sec. 5714, Rev. C. 1907; re-en. Sec. 
8229, R. C. M. 1921. Cal. Civ. C. Sec. 2888. 
Field Civ. C. Sec. 1591. 


Chattel Mortgage 

A chattel mortgage creates a lien only, 
and, therefore, does not pass title from 
the mortgagor to the mortgagee. Bennett 
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Bros. Co. v. Fitchett, 24 M 457, 467, 62 
P 780; Mueller v. Renkes, 31 M 100, 103, 
77 P 512; Demers v. Graham, 36 M 402, 
404, 93 P 268. 


Increase in Property 


A chattel mortgage upon cows, in which 
no mention was made of their increase, 
did not cover their calves, in gestation at 
the time of the execution of the mortgage, 
but born prior to foreclosure. Demers v. 
Graham, 36 M 402, 404, 93 P 268. 


Termination of Lien 


A mortgage does not transfer any title 
to the property mortgaged; it is merely a 


45-112. 


LIENS 


lien fixed upon the property to secure the 
performance of an act or obligation, and 
therefore when it ceases to be a lien it 
ceases to be a mortgage. Morrison v. 
Farmers’ ete. State Bank, 70 M 146, 152, 
225 P 123. 


References 

Hogevoll v. Hogevoll, 117 M 528, 533, 
162 P 2d 218; City of Cut Bank v. Clapper 
Motor Co., 120 M 274, 182 P 2d 474, 475. 


Collateral References 


Liens¢G=1. 
53 C.J.S. Liens § 1. 


(8230) Certain contracts void. All contracts for the forfeiture 


of property subject to a hen, in satisfaction of the obligation secured 
thereby, and all contracts in restraint of the right of redemption from a 


lien, are void. 


History: En. Sec. 3751, Civ. C. 1895; 
re-en. Sec. 5715, Rev. C. 1907; re-en. Sec. 
8230, R. C. M. 1921. Cal. Civ. C. Sec. 2889. 
Based on Field Civ. C. Sec. 1592. 


Conditional Sales 


Where, under a contract of sale of prop- 
erty, whether real or personal, cancella- 
tion with forfeiture of an advance pay- 
ment was sought because of breach by the 
vendee in failing to make a deferred pay- 
ment, the legal title remained in the vendor 
though possession was delivered to the 
vendee. Cook-Reynolds v. Chipman, 47 M 
289, 298, 133 P 694. 


Equity of Redemption 

The “right of redemption” is a misappli- 
cation of terms as used in this section, 
equity of redemption being intended. Bank- 
ing Corp. of Montana v. Hein, 52 M 238, 
240, 156 P 1085. 


Possessory Rights after Foreclosure 


A clause in a real estate mortgage by 
which the mortgagor on foreclosure waives 
any claim of homestead and all right of 
possession of the mortgaged premises dur- 
ing the period of redemption is not invalid 


45-113. (8231) Creation of lien 


under this section, the right of redemption 
remaining unaffected by the foreclosure 
sale. United States Bldg. ete. Assn. v. 
Stevens, 93 M 11, 14, 17 P 2d 62. 


Sale of Mortgagor’s Rights 


The rule stated in this section does not 
apply to transactions after the execution 
of the mortgage respecting the title to 
the mortgaged premises. A mortgagor may 
sell and convey all his right and interest 
in the mortgaged premises to the mort- 
gagee, where the transaction is fair, hon- 
est and without fraud, and where no un- 
conscionable advantage has been taken of 
his position by the mortgagee. Donohoe v. 
Landoe, 126 M 351, 251 P 2d 560, 565. 


References 

Cited or applied as section 5715, Revised 
Codes, in Dunne v. Yund, 52 M 24, 32, 155 
P 273; Doggett v. Johnson, 82 M 338, 343, 
267 P 292; United States B. & L. Assn._v. 
Burns, 90 M 402, 420, 4 P 2d 703. 


Collateral References 


Liens€1814, 23. 
53 C.J.S. Liens §§ 21, 23. 


does not imply personal obligation. 


The creation of a lien does not itself imply that any person is bound to 
perform the act for which the lien is a security. 


History: En. Sec. 3752, Civ. C. 1895; 
re-en. Sec. 5716, Rev. C. 1907; re-en. Sec. 
8231, R. C. M. 1921. Cal. Civ. C. Sec. 2890. 
Field Civ. C. Sec. 1593. 


45-114. (8232) Extent of lien. 


Purchaser from Mortgagor 


The purchaser of mortgaged real estate 
does not thereby become personally liable 
for the payment of the indebtedness de- 
seribed in the mortgage. Mueller v. Ren- 
kes,s31laM.o100, 5105, 774P-612: 


The existence of a len upon property 


does not of itself entitle the person in whose favor it exists to a lien upon 
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45-201 


the same property for the performance of any other obligation than that 


which the hen originally secured. 


History: En. Sec. 3753, Civ. C. 1895; 
re-en. Sec. 5717, Rev. C. 1907; re-en. Sec. 


45-115. 


(8233) Creditor may enforce obligation. 


8232, R. C. M. 1921. Cal. Civ. C. Sec. 2891. 
Field Civ. C. Sec. 1594. 


The existence of a 


hen, as security for the performance of an obligation, does not affect the 
right of the creditor to enforce the obligation without regard to the lien. 


History: En. Sec. 3754, Civ. C. 1895; 
re-en. Sec. 5718, Rev. C. 1907; re-en. Sec. 
8233, R. C. M. 1921. Field Civ. C. Sec. 1595. 


Mortgage Foreclosure 


Section 93-6001, declaring that there is 
but one action for the recovery of a debt 
or the enforcement of any right secured 
by mortgage, prohibits any other action 
than that provided by statute for the 
foreclosure of the mortgage, and the eredi- 
tor cannot waive the mortgage and sue on 
the debt; this section has reference to 
liens other than mortgage liens. Barth v. 
Ely, 85 M 310, 317 et seq., 278 P 1002. 


Reconciliation with Other Statutes 

While this section appeared in the Civil 
Code, and section 93-6001 in the Code of 
Civil Procedure, R. C. M. 1921, both refer- 
ring to the right of ereditors to enforce 


obligations secured by lien, they must be 
deemed to have been passed at the same 
moment of time (12-210, 12-211), and it 
must be presumed that it was intended 
that both should be operative and each 
should govern as to the title in which it 
is found, and courts must construe them 
together and reconcile them, if possible. 
Barth v. Ely, 85 M 310, 317 et seq., 278 
Ee LO0e. 


References 

Cited or applied as section 3754, Civil 
Code, in Brophy v. Downey, 26 M 252, 
261, 67 P 312; Vande Veegaete v. Vande 
Veegate, 75 M 52, 57, 243 P 1082. 


Collateral References 


Liens@1. 
53 C.J.S. Liens § 1. 


One who 


45-116. (8234) Holder of lien not entitled to compensation. 
holds property by virtue of a lien thereon is not entitled to compensation 
from the owner thereof for any trouble or expense which he incurs respect- 
ing it, except to the same extent as a borrower, under sections 47-109 and 


47-110. 


History: En. Sec. 3755, Civ. C. 1895; 
re-en. Sec. 5719, Rev. C. 1907; re-en. Sec. 


8234, R. C. M. 1921. Cal. Civ. C. Sec. 2892. 
Field Civ. C. Sec. 1596. 


CHAPTER 2 
PRIORITY OF LIENS 


Section 45-201. 
45-202. 
45-208. 


45-201. 


Priority of liens. 


Priority of mortgage for price. 
Order of resort to different funds. 


(8235) Priority of liens. 


Other things being equal, different 


liens upon the same property have priority according to the time of their 


creation. 


History: En. Sec. 3770, Civ. C. 1895; 
re-en. Sec. 5720, Rev. C. 1907; re-en. Sec. 
8235, R. C. M. 1921. Cal. Civ. C. Sec. 2897. 
Based on Field Civ. C. Sec. 1597. 


Attachment of Interest in Revested 
Property 


A grantee of property under a deed ab- 
solute on its face but in fact a mortgage 
reconveyed the property by deed to the 
grantors (husband and wife) upon pay- 
ment of the debt secured thereby, and 


presented it for record five minutes be- 
fore a second grantee of the same grant- 
ors presented his, also given as security 
for a loan. Prior thereto a creditor of the 
wife had attached her interest in the 
premises and secured judgment which had 
been duly docketed. Under these cireum- 
stances, immediately upon the filing for 
record of the first deed, the grantors were 
reinvested with the legal title and the 
judgment lien of the creditor at once at- 
tached to the interest of the wife therein, 
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45-202 


and was therefore prior and superior to the 
claim of the second grantee under decree 
of foreclosure of his mortgage deed. Isom 
v. Larson, 78 M 395, 401, 255 P 1049. 


Executors Advancing Funds 


Where executors advanced money from 
their personal funds to the legatee of a 
cash bequest before distribution of the 
estate, their claim against the indebted- 


45-202. 


(8236) Priority of mortgage for price. 


LIENS 


ness of the estate was prior in time, and 
so superior, to the claim of a judgment 
debtor of the legatee. Hustad v. Reed, 
133 M 211, 321 P 2d 1083, 1089. 


Collateral References 
Liens¢-12. 

53 C.J.S. Liens § 10. 

33 Am. Jur. 436, Liens, §§ 33-37. 


Except as otherwise 


provided by law, a mortgage given for the price of real property, at the 
time of its conveyance, has priority over all other liens created against 
the purchaser, subject to the operation of the recording laws. 


History: En. Sec. 3771, Civ. C. 1895; 
re-en. Sec. 5721, Rev. C. 1907; re-en. Sec. 
8236, R. C. M. 1921. Cal. Civ. C. Sec. 2898. 


Construction Money Advanced before 
Purchase Money 


One who advances money for the pur- 
chase price of property acquires an inter- 
est therein superior to the lien claims for 
the price of the construction of buildings 
thereon even though work on the build- 
ings was commenced prior to such ad- 
vancement. Soliri v. Fasso, 56 M 400, 411, 
185 P 322. 


Collateral References 
Mortgages@—158. 


45-203. 


(8237) Order of resort to different funds. 


59 C.J.S. Mortgages § 231. 
36 Am. Jur. 805, Mortgages, § 229. 


After-acquired title of mortgagor as 
inuring to the benefit of mortgagee under 
purchase-money mortgage. 25 ALR 92. 

Priority as between holders of differ- 
ent notes or obligations secured by the 
same mortgage. 50 ALR 543. 

Priority as between mechanic’s lien and 
purchase-money mortgage. 72 ALR 1516 
and 73 ALR 1407. 

Purchase-money mortgage as within 
provision of statute defeating or post- 
poning lien of unrecorded or unfiled mort- 
gage. 137 ALR 571. 


Where one has a 


lien upon several things, and other persons have subordinate liens upon, or 
interests in, some but not all of the same things, the person having the 
prior lien, if he can do so without risk of loss to himself, or of injustice to 
other persons, must resort to the property in the following order, on the 


demand of any party interested: 


1. To the things upon which he has an exclusive lien; 
2. To the things which are subject to the fewest subordinate liens; 
3. In like manner inversely to the number of subordinate liens upon 


the same thing; and, 


4. When several things are within one of the foregoing classes, and 
subject to the same number of liens, resort must be had: 
First—To the things which have not been transferred since the prior 


lien was created; © 


Second—To the things which have been so transferred without a valu- 


able consideration; and, 


Third—To the things which have been so transferred for a valuable 
consideration in the inverse order of the transfer. 


History: En. Sec. 3772, Civ. C. 1895; 
re-en. Sec. 5722, Rev. C. 1907; re-en. Sec. 
8237, R. C. M. 1921. Cal. Civ. C. Sec. 2899. 
Based on Field Civ. C. Sec. 1599. 


References 
Cited or applied as section 3772, Civil 


Code, in Vincent v. Vineyard, 24 M 207, 
218s G1 Polal. 


Collateral References 


Marshaling Assets and Securities¢~1, 2. 
55 C.J.S. Marshaling Assets and Securi- 
ties § 2. 
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45-302 


CHAPTER 38 


REDEMPTION FROM LIENS—EXTINCTION 


Section 45-301. Right to redeem. 


Juien deemed accessory to the act whose performance it secures. 


Lien extinguished by lapse of time under statute of limitations. 


45-302. Rights of inferior lienor. 

45-303. Redemption from lien—-how made. 

45-304. 

45-305. Extinction by sale or conversion. 

45-306. 

45-307. Effect of partial performance. 

45-308. When restoration extinguishes lien. 
45-301. (8238) Right to redeem. 


Every person, having an interest in 


property subject to a lien, has a right to redeem it from the lien, at any 
time after the claim is due, and before his right of redemption is foreclosed. 


History: En. Sec. 3780, Civ. C. 1895; 
re-en. Sec. 5723, Rev. C. 1907; re-en. Sec. 
8238, R. C. M. 1921. Cal. Civ. C. Sec. 2903. 


Deed Absolute in Form 


Under the statute a person interested in 
property subject to a lien has a right of 
redemption at any time after the claim is 
due and before that right is foreclosed; 
but this has no application to a case where 
an absolute deed is, long after its delivery, 
and after the death of the grantee and the 
settlement and distribution of his estate, 
claimed for the first time to have been a 
mortgage. Riley v. Blacker, 51 M 364, 371, 
152 P 758. 

While in the case of a confessed or 
ascertained mortgage the rule obtains as 
declared by this section, it is not control- 


ling in a suit in which it is sought to - 


establish by oral evidence that a deed ab- 
solute in form is in fact a mortgage; but 
in such an action the defense of laches may 
be interposed. Riley v. Blacker, 51 M 364, 
Bil ytod. F708. 


Equity of Redemption in Assignee 


Where the holder of a third mortgage 
failed to exercise his statutory right to 
redeem the property from foreclosure sale 
on the first mortgage within the statutory 


45-302. 


(8239) Rights of inferior lienor. 


time before he assigned his mortgage, he 
lost such right, but his equity of redemp- 
tion remained and passed to his assignee 
and could be exercised in order to protect 
him from loss. Parcells v. Nelson, 103 M 
412, 418, 63 P 2d 131. 


Laches in Failure to Redeem 


Where no proceedings were ever insti- 
tuted for foreclosure of a mortgage, the 
mortgagor, in bringing an action to re- 
deem four years after the mortgagee went 
into possession, was not guilty of such 
laches as to deprive him of the right to 
relief. Grogan v. Valley Trading Co., 30 
M 229, 236, 76 P 211. 


References 


Cited or applied as section 5723, Revised 
Codes, in State ex rel. Schatz v. District 
Court, 40 M 173, 176, 105 P 554; Banking 
Corp. of Montana v. Hein, 52 M 238, 240, 
156 P 1085; Harrington v. Butte & Superior 
Copper Co., 52 M 263, 278, 157 P 181; 
Doggett v. Johnson, 82 M 338, 3438, 267 
Pe. 


Collateral References 


Liens@=23. 
53. C.J.S. Liens § 23. 


One who has a lien inferior 


to another, upon the same property, has a right: 
1. To redeem the property in the same manner as its owner might 


from the superior lien; and, 

2. To be subrogated to all the 
necessary for the protection of his 
secured thereby. 


History: En. Sec. 3781, Civ. C. 1895; 
re-en. Sec. 5724, Rev. C. 1907; re-en. Sec. 
8239, R. C. M. 1921. Cal. Civ. C. Sec. 2904. 
Field Civ. C. Sec. 1601. 


Equity of Redemption 
Where the holder of a third mortgage 
failed to exercise his statutory right to 


benefits of the superior len, when 
interests, upon satisfying the claim 


redeem the property from a foreclosure 
sale had on the first mortgage within the 
statutory time which expired before he 
assigned his mortgage, he lost such right, 
but his equity of redemption remained 
and passed to his assignee and could be 
exercised to protect him from loss. Parcells 
v. Nelson, 103 M 412, 418, 63 P 2d 131. 
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References 
Cited or applied as section 5724, Revised 


45-303. 


(8240) Redemption from lien—how made. 


LIENS 


Codes, in Soliri v. Fasso, 56 M 400, 412, 
185 P 322. 


Redemption from 


a lien is made by performing, or offering to perform, the act for the 
performance of which it is a security, and paying, or offering to pay, the 
damages, if any, to which the holder of the len is entitled for delay. 


History: En. Sec. 3782, Civ. C. 1895; 
re-en. Sec. 5725, Rev. C. 1907; re-en. Sec. 
8240, R. C. M. 1921. Cal. Civ. C. Sec. 2905. 
Field Civ. C. Sec. 1602. 


45-304. 
secures. 


References 


Cited or applied as section 5725, Re- 
vised Codes, in Banking Corp. of Mon- 
tana v. Hein, 52 M 238, 240, 156 P 1085. 


(8241) Lien deemed accessory to the act whose performance it 
A lien is to be deemed accessory to the act for the performance 


of which it is a security, whether any person is bound for such performance 
or not, and is extinguishable in like manner with any other accessory 


obligation. 


History: En. Sec. 3790, Civ. C. 1895; 
re-en. Sec. 5726, Rev. C. 1907; re-en. Sec. 
8241, R. C. M. 1921. Cal. Civ. C. Sec. 2909. 


References 


Cited or applied as section 3790, Civil 
Code, in Mueller v. Renkes, 31 M 100, 103, 
if .F O12: Thompson, v..Twodot.lertilizer 
Co. et al., 71 M 486, 492, 230 P 588; Ore- 


gon Mortgage Co., Ltd. v. Kunneke et al., 
76 M 117, 125, 245 P 539. 


Collateral References 


Liens¢16. 
53 C.J.S. Liens § 17. 


Security, right to require, as condition 
of canceling lien of record or of recording 
payment. 2:ALR 2d 1064. 


45-305. (8242) Extinction by sale or conversion. The sale of any prop- 
erty on which there is a lien, in satisfaction of the claim secured thereby, 
or in case of personal property, its wrongful conversion by the person 
holding the len, extinguishes the lien thereon. 


History: En. Sec. 3791, Civ. C. 1895; 
re-en. Sec. 5727, Rev. C. 1907; re-en. Sec. 
8242, R. C. M. 1921. Cal. Civ. C. Sec. 2910. 
Field Civ. C. Sec. 1604. 


Form of Conveyance 


Upon the face of it, the meaning of this 
section seems to be that, in order to be 
effective to extinguish the lien of the 
mortgage, a sale by the mortgagor to the 
mortgagee must be for that purpose, and 
that the evidence of the sale—the convey- 
ance—must disclose the fact. The sale 
must be “in satisfaction of the claim se- 
eured” by the lien. Dubbels v. Thompson, 
49 M 550, 555, 143 P 986. 

It would seem to have been the pur- 
pose of the legislature in enacting this 
section to leave open to inquiry the status 
of the mortgage lien in every case in 
which the evidence of the sale does not 
express upon its face the intention of it. 
Upon this assumption, a deed from the 
mortgagor to the mortgagee, not express- 
ing the purpose of it, leaves the record 


45-306. 
limitations. 


equivocal in meaning, and persons taking 
the title from the mortgagee are bound 
at their peril to ascertain by inquiry 
whether the conveyance was intended as 
a final adjustment of the rights of the 
parties. Dubbels v. Thompson, 49 M 550, 
555, 143 P 986. 


Full Extinction 


By the satisfaction of the judgment in 
this manner under a valid decree, the lien 
of the mortgage was as fully extinguished 
as it would have been by payment of the 
indebtedness by the mortgagor. Oregon 
Mortgage Co., Ltd. v. Kunneke et al., 76 
M 117, 127, 245 P 539. 


Collateral References 
33 Am. Jur. 434, Liens, § 30. 


Right to require security as condition 
of canceling lien of record or of recording 
payment. 2 ALR 2d 1064. 

What constitutes a “public 
ALR 2d 575. 


gale? 


(8243) Lien extinguished by lapse of time under statute of 
A lien is extinguished by the lapse of the time within which, 
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45-308 


under the provisions of the Code of Civil Procedure, (Title 93) an action 
ean be brought upon the principal obligation. 


History: En. Sec. 3792, Civ. C. 1895; 
re-en. Sec. 5728, Rev. C. 1907; re-en. Sec. 
8243, R. C. M. 1921. Cal. Civ. C. Sec. 2911. 
Field Civ. C. Sec. 1605. 


Cross-Reference 


Statute of limitations, sec. 93-2601 et 
seq. 


Implied Amendment 

Section 52-206, limiting the validity of 
a mortgage, unless renewed, to eight years 
after maturity of the debt which it was 
given to secure, affects merely the lien 
of the mortgage and does not extend the 
life of the debt, and to that extent amends 
this section; hence where the debt dies, the 
mortgage dies with it. Jones v. Hall et 
al., 90 M 69, 76, 300 P 232; Humbird et 
al. v. Arnet et al., 99 M 499, 44 P 2d 756. 


Lien Barred by Extinction of Debt 


When the debt is barred the lien to 
secure it is extinguished. Montana Valley 
Land Co. v. Bestul, 126 M 426, 253 P 2d 
325, 328. 


Lien of Mortgage 


This section is made directly applicable 
to mortgages by section 45-106. Berkin v. 
Healy, 52 M 398, 402, 158 P 1020. 


45-307. 


(8244) Effect of partial performance. 


While, in the absenee of legislation 
declaring a different rule, the lien of a 
mortgage on real property is not extin- 
guished by the lapse of the period fixed 
by the statute within which an action to 
enforce payment of the debt may be 
brought and prosecuted to a_ successful 
termination, such lien is extinguished by 
the provisions of this section. Berkin v. 
Healy, 52 M 398, 402, 158 P 1020. 


References 


Cited or applied as section 5728, Re- 
vised Codes, in Cullen v. Reed, 220 Fed 
356, 357; Strong v. Butte C. & B. Cop- 
per Corp., 54 M 584, 586, 172 P 1033; 
Morrison v. Farmers’ ete. State Bank, 
70 M 146, 152 et seq., 225 P 123; O. M. 
Corwin Co. v. Brainard et al., 80 M 3818, 
o23;5 200. P5706 Wittriv.eRogerss ettials 
81 M 120, 128, 262 P 164; Hastings et al. 
v. Wise et al., 91 M 430, 433, 8 P 2d 636; 
Reed v. Richardson et al., 94 M 34, 42 et 
seq., 20 P 2d 1054; Hogevoll v. Hogevoll, 
117 M 528, 535, 162 P 2d 218. 


Collateral References 


Limitation of Actions€167. 
53 C.J.S. Limitations of Actions § 8. 


The partial performance 


of an act secured by a lien does not extinguish the hen upon any part of 
the property subject thereto, even #f it is divisible. 


History: En. Sec. 3793, Civ. C. 1895; 
re-en. Sec. 5729, Rev. C. 1907; re-en. Sec. 


8244, R. C. M. 1921. Cal. Civ. C. Sec. 2912. 
Field Civ. C. Sec. 1606. 


45-308. (8245) When restoration extinguishes lien. The voluntary 
restoration of property to its owner by the holder of a lien thereon, depend- 
ent upon possession, extinguishes the lien as to such property, unless other- 
wise agreed by the parties, and extinguishes it, notwithstanding any 
such agreement, as to creditors of the owner and persons subsequently 
acquiring a title to the property, or a hen thereon, in good faith, and for 
a good consideration. 


History: En. Sec. 3794, Civ. C. 1895; 
re-en. Sec. 5730, Rev. C. 1907; re-en. Sec. 
8245, R. C. M. 1921. Cal. Civ. C. Sec. 2913. 
Based on Field Civ. C. Sec. 1607. 


Collateral References 

Security, right to require, as condition 
of canceling lien of record or of recording 
payment. 2 ALR 2d 1064. 


CHAPTER 4 
LOGGERS’ LIENS 


Section 45-401. Who entitled to len. 


45-402. Same—lien on lumber. 
45-403. Lien of landowner. 
45-404. Priority of liens. 
45-405. Extent of len. 
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45-401 LIENS 
45-406. Same. 
45-407. Recording claim of lien. 
45-408. Same. 
45-409. Duties of county recorder. 
45-410. Duration of lien. 
45-411. Jurisdiction of court and procedure. 
45-412. Same. 
45-413. Immaterial defects in claim. 
45-414. Bona fide purchasers. 
45-415. Parties. 
45-416. Judgment and sale. 
45-417. Sale of property. 
45-418. Penalty for destroying means of identification of property. 
45-419. Lien for driving logs. 
45-420. Foreclosure. 
45-421. Release from lien. 

45-401. (8318) Who entitled to lien. Every person performing labor 


upon, or who shall assist in obtaining or securing sawlogs, piling, railroad 
ties, cordwood, or other timber, has a lien upon the same and upon all 
other sawlogs, piling, railroad ties, cordwood, or other timber which, at the 
time of the filing of the claim or len hereinafter provided, belonged to 
the person or corporation for whom the labor was performed, for the work 
or labor done upon or in obtaining or securing the particular sawlogs, 
piling, railroad ties, cordwood, or other timber in said claim or lien 
described, whether such work or labor was done at the instance of the 
owner of the same or his agent, or a contractor or subcontractor, or any 
person in behalf of such owner or his agent, or a contractor or sub- 
contractor. The cook in a logging-camp shall be regarded as a person who 
assists in obtaining or securing any of the timber herein mentioned. 


History: En. Sec. 1, p. 126, L. 1899; 
re-en. Sec. 5819, Rev. C. 1907; amd. Sec. 
1, Ch. 60, L. 1909; re-en. Sec. 8318, R. C. 
M. 1921. Cal. Civ. C. Sec. 3065. 


Mechanic’s Lien Distinguished 


The statute relative to mechanics’ liens 
is materially different from that concern- 
ing loggers’ liens, and cases upon the 
former are inapplicable to the latter. 
Lane v. Lane Potter Lumber Co., 40 M 
541, 550, 107 P 898. 


Persons Entitled to Lien 


The loggers’ lien legislation was en- 
acted to create an equity in favor of 
three classes of persons, to wit: (1) Those 
who are employed to obtain or secure 
rough timber and transport it to the mill 
for manufacture; (2) those who are em- 
ployed to assist in the manufacture of it 
into lumber in any form; and (38) those 
who own the land from which the tim- 
ber is taken. Lane v. Lane Potter Lum- 
ber Co., 40 M 541, 546, 107 P 898. 


45-402. 


(8319) Same—lien on lumber. 


Strict Construction 


This section creates a right where none 
existed before, and the requirements as to 
the steps necessary to secure them must 
be strictly pursued. Lane v. Lane Potter 
Lumber Co., 40 M 541, 547, 107 P 898. 


References 


Cited or applied as section 5819, Re- 
vised Codes, in Lane v. Lane Potter Lum- 
ber Co., 40 M 541, 547, 107 P 898; In re 
Stevenson, 87 M 486, 289 P 566. 


Collateral References 


Logs and Logging@=27. 

54 C.J.S. Logs and Logging § 65. 

34 Am. Jur. 558, Logs and Timber, 
§§ 101-111. 


Provisions of statutes or bonds to se- 
cure payment for work or labor as inelud- 
ing use of laborer’s own team, automobile, 
or other equipment. 71 ALR 1136. 


Every person performing work 


or labor, or assisting in manufacturing sawlogs and other timber into lum- 
ber and shingles, has a hen upon such lumber while the same remains at 
the mill where it was manufactured, or in the possession or under the con- 
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trol of the manufacturer, whether such work or labor was done at the 
instance of the owner of such logs or his agent, or any contractor or sub- 
contractor of such owner. The term lumber, as used in this act, shall be 
held and be construed to mean all logs or other timber sawed or split for 
use, including beams, joists, planks, boards, shingles, laths, staves, hoops, 
and every article of whatsoever nature or description manufactured from 


sawlogs or other timber. 


History: En. Sec. 2, p. 127, L. 1899; 
re-en. Sec. 5820, Rev. C. 1907; re-en. Sec. 
8319, R. C. M. 1921. 


Agency of Contractor 


The use of the words in this section, 
“whether such work or labor was done at 
the instance of the owner of the same or 
his agent,” imples that the employment 
may be made only by the owner or one 
employed by him as agent. One who occu- 
pies toward the owner merely the relation 
of contractor is not his agent for any 
purpose, unless by the terms of the con- 
tract authority is given him to act as 
such. Lane v. Lane Potter Lumber Co., 
40 M 541, 551, 107 P 898. 


Burden of Proof 


This section creates a new right, and 
therefore the claimant must show that he 
is within the class for whose benefit it 
was enacted. Billings v. Missoula W. P. 
Sash Co., 88 M 322, 332, 292 P 714. 


45-403. 


(8320) Lien of landowner. 


Hauler Not Entitled to Lien 


One who hauled lumber from a sawmill, 
the owner of which manufactured it under 
contract with the owner of the logs, to a 
railroad spur (some twelve miles distant 
from the mill), where he delivered it on 
board cars for shipment to the log owner 
or piled it in yards, may not be said to 
have furnished work or labor in assisting 
in the manufacture of the lumber within 
the meaning of this section, and there- 
fore was not entitled to a lien on the 
lumber on failure of the sawmill owner to 
pay for the hauling. Billings v. Missoula 
W. P. Sash Co., 88 M 322, 332, 292 P 714. 


References 

In re Stevenson, 87 M 486, 289 P 566; 
Caird Engineering Works v. Seven-Up 
Gold Mining Co., 111 M 471, 492, 111 P 
2d 1267. 


Any person who shall permit an- 


other to go upon his timberland and cut thereon sawlogs, piling, railroad 
ties, cordwood, or other timber has a len upon the same for the price 
agreed to be paid for such privilege, or for the price such privilege would 
be reasonably worth in case there was no express agreement fixing the 


price. 


History: En. Sec. 3, p. 127, L. 1899; 
re-en. Sec. 5821, Rev. C. 1907; re-en. Sec. 
8320, R. C. M. 1921. 


References 
Cited or applied as ‘section 5821, Revised 


Codes, in Lane v. Lane Potter Lumber Co., 
40 M 541, 546, 107 P 898. 


Collateral References 
Logs and Logging@=3(13). 
54 C.J.S. Logs and Logging § 22. 


45-404, (8321) Priority of liens. The liens provided for in this chapter 
are preferred liens and prior to any other liens, and no sale or transfer of 
any sawlogs, piling, railroad ties, cordwood, or other timber or manu- 
factured lumber or shingles shall divest the len thereon as herein pro- 
vided, and as between liens provided for in this act those for work and 
labor shall be preferred; provided, that as between liens for work and 
labor claimed by several laborers on the same logs or lot of logs, the 
elaims for work and labor done or performed on the identical logs pro- 
ceeded against to the extent that said logs can be identified shall be pre- 
ferred as against the general claims of liens for work and labor recognized 
and provided for in this act. 


133 


45-405 LIENS 


History: En. Sec. 4, p. 127, L. 1899; Collateral References 
re-en. Sec. 5822, Rev. C. 1907; re-en. Sec. Logs and Logging¢=3(13), 30. 
8321, R. C. M. 1921. 54 C.J.S. Logs and Logging §§ 22, 73. 
Generally, see 33 Am. Jur. 436, Liens, 
§§ 33-37. 


45-405. (8322) Extent of lien. The person rendering the service or 
doing the work or labor named in sections 45-401 and 45-402 is only en- 
titled to the liens as provided herein for services, work, or labor for the 
period of three calendar months, or any part thereof next preceding the 
filing of the claim, as provided in section 45-408. 


History: En. Sec. 5, p. 128, L. 1899; Collateral References 
re-en. Sec. 5823, Rev. C. 1907; re-en. Sec. Logs and Logging@=29. 
8322, R. C. M. 1921. 54 C.J.S. Logs and Logging § 72. 


45-406. (8323) Same. The person granting the privilege mentioned in 
section 45-403 is only entitled to the hen as provided therein for sawlogs, 
piling, railroad ties, cordwood, or other timber cut during the three 
months next preceding the filing of the claim, as herein provided in the 
next succeeding section. 


History: En. Sec. 6, p. 128, L. 1899; Collateral References 
re-en. Sec. 5824, Rev. C. 1907; re-en. Sec. Logs and Logging@=3(13). 
8323, R. C. M. 1921. 54 C.J.S. Logs and Logging § 22. 


45-407. (8324) Recording claim of lien. Every person, within thirty 
days after the close of the rendition of the services, or after the close of the 
work or labor mentioned in the preceding sections, claiming the benefit 
hereof, must file for record with the county in which such sawlogs, piling, 
railroad ties, cordwood, or other timber were cut, or in which such lumber 
or shingles were manufactured, a claim containing a statement of his de- 
mand and the amount thereof, after deducting as nearly as possible all just 
credits and offsets, with the name of the person by whom he was employed, 
with a statement of the terms and conditions of his contract, if any, and 
in case there is no express contract, the claim shall state what such service, 
work, or labor is reasonably worth; and it shall also contain a description 
of the property to be charged with a lien sufficient for identification with 
reasonable certainty, which claim must be verified by the oath of himself 
or some other person to the effect that the affiant believes the same to 
be true, which claim shall be substantially in the following form: 

EAC ere.) | BECO a Gs ee eee ee Se, 


Notice is hereby givenet hain te se ee Ol ge bets: Eee! ee county, 
stateot; Montana, claimsaapliensu pons 25 28 aaece (igeane eal eee. | , being 
abouti¢aee:.1icte eee in quantity, which were cut or manufactured in 
a ea county, state of Montana, are marked, thug 4:4... 52 
and arepno wil yao sine eee ee ee ee for labor performed upon and 
assistance rendered in ............. him SAC, ieee Pecaees ; that the name of 
the, -Owarer “Orme puted SO WRernis e152. 2 ee eee s that o4..h.538.eee 
employedsesaid ture: sete to perform such labor and render such assistance 
upon the following terms and conditions, to wit: The said ...-........22........- 
agreed, to #payuth eusaldis at eee eee for such labor and assistance 


PRR SPE (el Mra INERT ; that said contract has been faithfully performed and 
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Pile compiled. wath. on. the, part, Of said) 12.22.22 cce eee , who performed 
MEO LTO. TA SSIS LCL UNG oo cuen eee aces erence: See reer Set ta ae for a 
ele LLG]e Es eaean AL ae ata ; that said labor and assistance were so performed 
BM i LOUeGe ds DOlln Sale ac Fee tcc t= between thet sew lees day 
Th) ce eo PUL Cag peg OE oF saa CayasO ia gee Be we 1 , and the rendition of 
said service was closed on the .................... Oasis OF Sree ee ee , and thirty 
days have not elapsed since that time; that the amount of claimant’s 
elma nuit Or, Saidy Services idm, 2k Ne ; that no part thereof has 
Peon aime RCE Dt RAs Sn. eee, teak , and there is now due and remaining 


unpaid thereon, after deducting all just credits and offsets, the sum of 
eee ree , 1n which amount he claims a len upon said 
Phageecai me eee. 28 St Tt alsomclaims-ea “lign#on all ‘saide theese = eee ee. 
Nomeony neds Uy: Said ees ee ie ee of said county, to secure payment for 
the work and labor performed in obtaining or securing the said logs, 
piling, railroad ties, cordwood, or other timber, lumber or shingles herein 
described. | 

eek aieiine@ tn? |e) Firyy, cdtesenctiy 2. Ateew oe , Claimant. 

State of Montana, | 


ote Mrdl ae AE Mc Maino , being first duly sworn, on oath says that he 
(er er eee eee named in the foregoing claim, has heard the same read, 
and knows the contents thereof, and believes the same to be true. 


Subscribed and sworn to before me this .................... Gays Offs 2a. aaerea. 
History: En. Sec. 7, p. 128, L. 1899; Collateral References 
re-en. Sec. 5825, Rev. C. 1907; re-en. Sec. Logs and Logging@=28. 
8324, R. C. M. 1921. 54 C.J.S. Logs and Logging § 70. 


45-408. (8325) Same. Every person mentioned in section 45-403 claim- 
ing the benefit must file for record with the county clerk of the county in 
which such sawlogs, piling, railroad ties, cordwood, or other timber were 
cut, a claim in substance the same as provided in the next preceding section 
of this act, and verified as therein provided. 


History: En. Sec. 8, p. 129, L. 1899; Collateral References 
re-en. Sec. 5826, Rev. C. 1907; re-en. Sec. Logs and Logging@=3(13). 
8325, R. C. M. 1921. 54 C.J.S. Logs and Logging § 22. 


45-409. (8326) Duties of county recorder. The county clerk must file 
any claim presented under the provisions of this act, endorse thereon the 
time of receiving the same, and keep the same in his office for the inspec- 
tion of all persons, and shall enter in a book, properly ruled and kept for 
such purpose, the names of all the parties, such names to be alphabetically 
arranged, the amount of the lien, and the time of filing the same. 


History: En. Sec. 9, p. 129, L. 1899; 
re-en. Sec. 5827, Rev. C. 1907; re-en. Sec. 
Soe, Re Iv LO2T, 


45-410. (8327) Duration of lien. No lien provided for in this act binds 
any sawlogs, piling, railroad ties, cordwood, or other timber, or lumber and 
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shingles for a longer period than eight calendar months after the claim 
as herein provided has been filed, unless a civil action be commenced in a 
proper court, within that time, to enforce the same; provided, however, that 
in case such civil action so commenced should for any cause, other than the 
merits, be nonsuited or dismissed, then the lien shall continue for the term 
of one calendar month, if the said eight months have expired to permit the 
commencement of another action thereon, which shall be as effective in 
prolonging the lien as if it had been entered during the term of eight 
months hereinbefore stated. 


History: En. Sec. 10, p. 129, L. 1899; 
re-en. Sec. 5828, Rev. C. 1907; re-en. Sec. 
8327, R. C. M. 1921. 


45-411. (8328) Jurisdiction of court and procedure. The liens pro- 
vided for in this act shall be enforced by a civil action in the district court 
of the county wherein the lien was filed, and shall be governed by the laws 
regulating the proceedings in civil actions touching the mode and manner 
of trial, and the proceedings and laws to secure property, so as to hold it 
for the satisfaction of any lien that may be against it. 


History: En. Sec. 11, p. 130, L. 1899; Joinder of Defendants 
re-en. Sec. 5829, Rev. C. 1907; re-en. Sec. Though plaintiff had in his complaint 
8328, R. C. M. 1921. alleged a common liability of all of de- 
fendants joined in the action, whereas the 


Actlont for Rersc Ha anc eme ny evidence disclosed a contract with only 


Where plaintiff’s complaint in an action 
to foreclose a loggers’ lien, under this sec- 
tion, alleged all the facts necessary to 
recover for his services performed in saw- 
ing the lumber under an express contract, 
he was properly allowed to waive his lien 


one of them, he was, nevertheless, under 
sections 93-4702 and 93-4703, entitled to 
judgment against him who was shown to 
be liable, though the proof failed as to 
the others. Logan v. Billings & Northern 
Ry. Co., 40 M 467, 470, 107 P 415. 


and proceed against the defendant for a 
personal judgment for the amount claimed 
to be due under the contract. Logan v. 
Billings & Northern Ry. Co., 40 M 467, 
470, 107 P 415. 


References 
In re Stevenson, 87 M 486, 289 P 566. 


Collateral References 
Logs and Logging@3(13), 33(3). 
54 C.J.S. Logs and Logging §§ 22, 78. 
45-412. (8329) Same. Any person who shall bring a civil action to en- 
force the len provided for, any person having a lien as provided for, or who 
shall be made a party to any such civil action, has the right to demand that 
such lien be enforced against the whole or any part of the sawlogs, piling, 
railroad ties, cordwood, or other timber or manufactured lumber or shingles 
upon which he has performed labor, or which he has assisted in securing or 
obtaining, or which he has cut on his timber land during the three months 
next preceding the filing of his lien, for all his labor upon or for all his 
assistance in obtaining or securing said sawlogs, piling, railroad ties, cord- 
wood, or other timber, or in manufacturing said lumber into shingles during 
the whole or any part of the three months mentioned in section 45-407, or 
for timber cut during the whole or any part of the three months above men- 
tioned. And where proceedings are commenced against any lot of sawlogs, 
piling, railroad ties, cordwood, or other timber or lumber or shingles, as 
herein provided, and some of the lienors claim lens against these specific 
sawlogs, piling, railroad ties, cordwood, or other timber or lumber or 
shingles proceeded against, and others against the same generally, to secure 
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their claim for work and labor, the priority of the liens shall be determined 
as hereinbefore provided. 


History: En. Sec. 12, p. 130, L. 1899; 
re-en. Sec. 5830, Rev. C. 1907; re-en. Sec. 
8329, R. C. M. 1921. 


45-413. (8330) Immaterial defects in claim. No mistake or error in the: 
statement of the demand, or of the amount of credits and offsets allowed, 
or of the balance asserted to be due to claimant, nor in the description of 
the property against which the claim is filed, shall invalidate the lien, unless 
the court finds that such mistake or error in the statement of the demand 
credits and offsets, or of the balance due, was made with intent to defraud, 
or the court shall find that an innocent third party without notice, actual 
or constructive, has, since the claim was filed, become a bona fide owner of 
the property subject to the lien, and that the notice of claim was so defi- 
cient that it did not put the party upon further inquiry in any manner. 


History: En. Sec. 13, p. 130, L. 1899; 
re-en. Sec. 5831, Rev. C. 1907; re-en. Sec. 
8330, R. C. M. 1921. 


45-414, (8331) Bona fide purchasers. It shall be conclusively presumed 
by the court, that a party purchasing the property subject to the lien within 
the thirty days given herein to claimants wherein to file their liens, is not 
an innocent third party, nor that he has become a bona fide owner of the 
property subject to the lien, unless it shall appear that he has paid full 
value for the said property, and has seen that the purchase money of the 
said property has been applied to the payment of stich bona fide claims as 
are entitled to liens upon the same property under the provisions of this 
act, according to the priorities herein established. 


History: En. Sec. 14, p. 131, L. 1899; 
re-en. Sec. 5832, Rev. C. 1907; re-en. Sec. 
8331, R. C. M. 1921. 


45-415. (8332) Parties. Any number of persons claiming liens under 
this act may join in the affidavit in section 45-412 provided, and may join 
in the same action, and when separate actions are commenced, the court may 
consolidate them. The court shall also allow as parts of the costs the money 
paid for filing, making, and recording the claim, and a reasonable attorney’s 
fee for each person claiming a lien. 


History: En. Sec. 15, p. 131, L. 1899; 
re-en. Sec. 5833, Rev. C. 1907; re-en. Sec. 
8332, R. C. M. 1921. 


45-416. (8333) Judgment and sale. In each civil action judgment 
must be rendered in favor of each person having a lien for the amount due 
to him, and the court or judge thereof shall order any property subject to 
the lien herein provided for to be sold by the sheriff of the proper county 
in the same manner that personal property is sold on execution, and the 
court or judge shall apportion the proceeds of such sale to the payment 
of each judgment, according to the priorities established in this act pro 
rata in its class, according to the amount of such judgment. 
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History: En. Sec. 16, p. 131, L. 1899; Collateral References 
re-en. Sec. 5834, Rev. C. 1907; re-en. Sec. Logs and Logging@=3(13), 33(11, 12). 
8333, R. C. M. 1921. 54 C.J.S. Logs and Logging §§ 22, 86. 


45-417. (8334) Sale of property. The court or judge may order any 
property subject to a lien as in this act provided to be sold by the sheriff 
as personal property is sold on execution, either before or at the time 
judgment is rendered, as provided in the section next preceding, and the 
proceeds of such sale must be paid into court to be apphed as in said section 
directed. 


History: En. Sec. 17, p. 132, L. 1899; 
re-en. Sec. 5835, Rev. C. 1907; re-en. Sec. 
8334, R. C. M. 1921. 


45-418. (8335) Penalty for destroying means of identification of prop- 
erty. Any person who shall eloign, injure, or destroy, or who shall render 
difficult, uncertain, or impossible of identification any sawlogs, piling, rail- 
road ties, cordwood, shingles, or other timber upon which there is a lien 
as herein provided, without the express consent of the person entitled to 
such lien, shall be liable to a hen holder for the damages to the amount se- 
cured by his lien, and it being shown to the court in a civil action to enforce 
said lien, it shall be the duty of the court to enter a personal, judgment for 
the amount in such action against the said person, provided he be a party 
to such action or the damages may be recovered by a civil action against 
such person. 


History: En. Sec. 18, p. 132, L. 1899; Codes, in Lane v. Lane Potter Lumber Co., 
re-en. Sec. 5836, Rev. C. 1907; re-en. Sec. 40 M 541, 546, 107 P 898. 


8335, R. C. M. 1921. 
Collateral References 


References Logs and Logging¢=3(13), 36. 
Cited or applied as section 5836, Revised 54 C.J.S. Logs and Logging §§ 22, 89. 


45-419. (8336) Lien for driving logs. Any person who shall desire to 
fioat to market or place of manufacture any logs or timber in any of the 
streams of this state, and who shall be hindered or obstructed in so doing 
by the logs or timber of another, or any person whose logs or timber in any 
of the waters of this state are so intermixed with the logs or timber of 
another that the same cannot be conveniently separated for the purpose 
of being floated to the market or place of manufacture, may drive all 
logs or timber with which his own are or may be obstructed or intermixed 
toward such market or place of manufacture, to some point where the 
same can be conveniently separated from his own, and shall be entitled 
to a reasonable compensation therefor from the owner of such logs or 
timber; and upon the filing in the office of the county clerk and recorder 
of the county where such logs may be, within thirty days after the com- 
pletion of such driving of any such logs or timber, a statement setting 
forth when and where the same were driven, the amount of his claim 
therefor, and verified by his oath or affidavit, such person shall have and 
retain a len upon such logs or timber for the amount of such claim from 
the time of filing the same, and may have and maintain a civil action for 
the amount of such claim, or for the enforcement of such lien, against the 
owner of such logs or timber; provided, that a failure to commence such 
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action within sixty days after the filing of such claim shall operate as a 
discharge of said len. 


History: En. Sec. 3946, Civ. C. 1895; Collateral References 
Schaar Deu BUSY: C. 1907; re-en. Sec. oe ateeal Jur. 558, Logs and Timber, 


45-420. (8337) Foreclosure. <A lien upon any logs or timber, as pro- 
vided in the preceding section, may be foreclosed in the district court of 
the county in which the same is filed, and the decree for the enforcement 
thereof shall provide for the sale of said logs or timber, or so much thereof 
as may be necessary to satisfy said lien and costs, and the said sale shall be 
conducted by the sheriff in the manner provided by law for the sale of 
personal property under execution. 


History: En. Sec. 3947, Civ. C. 1895; Collateral References 
re-en. Sec. 5817, Rev. C. 1907; re-en. Sec. Logs and Logging¢=33. 
8337, R. C. M. 1921. 54 C.J.S.. Logs and Logging § 77. 


Cross-Reference 


Attorney’s fees on foreclosure, sec. 93- 
8614. 


45-421. (8338) Release from lien. Any person, upon whose logs or 
timber any lien is filed or claimed, under the provisions of the foregoing 
sections, may release such logs or timber from such lien and regain and 
take possession thereof by furnishing an undertaking in double the amount 
of the claim, executed by two sufficient sureties, to be approved by the clerk 
and recorder in whose office the lien is filed, and conditioned that such per- 
son do pay all damages and costs that may be awarded against him in any 
action to foreclose such lien or enforce such claim. Such undertaking shall 
be filed in the office of the clerk and recorder in whose office the lien is 
filed, and such clerk and recorder‘shall thereupon give to the person filing 
the same a certificate stating that such undertaking has been filed and 
approved. 


History: En. Sec. 3948, Civ. C. 1895; 
re-en. Sec. 5818, Rev. C. 1907; re-en. Sec. 
8338, R. C. M. 1921. 


CHAPTER 5 
MECHANICS’ LIENS 


Section 45-501. Who entitled to lien. 
45-502. How lien perfected. 
45-503. Duty of county clerk. 
45-504. What property affected. 
45-505. Leasehold interest—how affected. 
45-506. Priority of lien over mortgage or other liens. 
45-507. Practice provisions applicable. 
45-508. Same relative to new trials. 
45-509. All persons interested may be made parties. 
45-510. Limitation of actions. 
45-511. Who deemed owners. 
45-512. Satisfaction of lien. 


45-501. (8339) Who entitled to lien. Every mechanic, miner, ma- 
chinist, architect, foreman, engineer, builder, lumberman, artisan, workman, 


139 


45-501 


LIENS 


laborer, and any other person, performing any work and labor upon, or 
furnishing any material, machinery or fixture for, any building, structure, 
bridge, flume, canal, ditch, aqueduct, mining claim, coal mine, quartz lode, 
tunnel, city or town lot, farm, ranch, fence, railroad, telegraph, telephone, 
electric light, gas, or waterworks or plant, or any improvements, upon 
complying with the provisions of this chapter, for his work or labor done, or 
material, machinery or fixtures furnished, has a lien upon the property upon 
which the work or labor is done or material is furnished. 


History: En. Sec. 1, p. 332, Bannack 
Stat.; amd. Sec. 1, p. 509, Cod. Stat. 1871; 
re-en. Sec. 820, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1370, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2130, C. Civ. Proc. 1895; re-en. 
Sec. 7290, Rev. C. 1907; re-en. Sec. 8339, 
R. C. M. 1921; amd. Sec. 1, Ch. 23, L. 1925. 
Cal. C. Civ. Proc. Sec. 1183. 


NOTE.—Some of the opinions on the 
eases annotated below this section do not 
cite this section nor any particular sec- 
tion of the Montana Codes, but relate to 
the subject of mechanics’ liens and appear 
here under the first section for conveni- 
ence. 


Abandoned Improvements — Delay in 
Completion 


The abandonment of an improvement | 


before its completion without fault of the 
contractor does not abrogate the right of 
the latter, laborers and materialmen to 
lens for the value of the work done and 
the materials furnished; in such case the 
improvement is deemed completed, so far 
as the rights of the lienors are concerned; 
where the owner frequently makes 
changes in the plans, causing delay and 
necessitating additional work, materials 
and expense and permits the contractor 
to continue after expiration of the time 
fixed for completion, he waives the origi- 
nal date as if the extended time had been 
originally fixed in the contract. Smith v. 
Gunniss, 115 M 362, 377, 144 P 2d 186. 


“Architectural Services,” Sampling Ore, 
etc. 


“Architectural services,” rendered by a 
foreign engineering company, consisting 
of technical work in the sampling of ore, 
metallurgical tests, preparation of mining 
plant specifications, making blue prints, 
etc., used in the construction of a quartz 
mill as well as supervising its construc- 
tion, and an item for placing orders for 
machinery to enable the mining company 
to obtain wholesale prices thereon, was 
lienable. Caird Engineering Works v. 
Seven-up Gold Mining Co., Ine., 111 M 
471, 489, 111 P 2d 1267. 


Assignment to Trustee for Collection 

Various laborers filed lien claims for 
wages due them from a mining company, 
and the money to pay their claims was 


furnished by certain persons, whereupon 
the laborers assigned their claims and 
liens to one of such persons as trustee. 
Such trustee had the right to enforce the 
lien held by him for the benefit of those 
who paid off the laborers’ claims. Caird 
Engineering Works v. Seven-up Gold Min- 
ing Co., Ine., 111 M 471, 503;.111 P 2d 1267. 


Burden of Proof 


The burden is on a lien claimant to es- 
tablish his lien, and to support this bur- 
den he must show not only that he fur- 
nished the materials, but also that they 
were used for the enhancement of the 
property to which he claims a right to 
resort as security for the debt thus ere- 
ated. In the absence of this showing, his 
equity does not arise. Missoula Mercantile 
Co. v. O'Donnell, 24. M 65, 72, 60 P 594, 
991; Rogers-Templeton Lumber Co. v. 
Welch, 56 M 321, 328, 184 P 838. 


Claimant Not Barred by Right to Agis- 
ter’s Lien 


The fact that an engineering company 
furnishing tools, machinery and labor in 
repairing them could have asserted an 
agister’s lien under section 45-1106, did 
not deprive it of the right to assert a me- 
chanic’s lien, any more than does the 
surrender of the right to a vendor’s lien 
under section 45-1104, deprive the seller 
of the right to assert a materialman’s 
lien. Caird Engineering Works v. Seven- 
up Gold Mining Co., Ine., 111 M 471, 489, 
TL 20 1267: 


Construction Superintendent 


Lien of general construction superin- 
tendent on housing projects was invalid 
and void where there was no proof in the 
record of the amount of money due and. 
owing to him under terms of contract: 
with investment company and party do- 
ing actual construction work. Harsh Mon- 
tana Corp. v. Locke, 134 M 150, 328 P 
2d 926, 929. 


Contractual Debt Required 


To render the owner of realty liable 
to a materialmen’s lien, the lien must 
rest upon a contract debt incurred either 
directly or indirectly, unless he chooses 
to ratify what was done or in some man- 
ner estops himself from questioning the 
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lien; the mere fact that the material 
furnished enhances the value of the prop- 
erty is insufficient to establish liability. 
Dewey Lumber Co. v. MceQuirk et al., 96 
M 294, 298, 30 P 2d 475. 


Corporation as Person 


A corporation is a “person” within the 
meaning of the mechanic’s and material- 
men’s lien law, and as such may claim a 
lien under this section. Caird Engineer- 
ing Works v. Seven-up Gold Mining Co., 
Inec., 111 M 471, 496, 111 P 2d 1267. 


Enhancement of Mining Claim Unneces- 
sary for Lien 


Where a mechaniec’s lien is for labor 
performed on a mining claim, as dis- 
tinguished from that performed on a 
building or structure, there need be no 
enhancement of the property in order to 
entitle claimant to a lien. Caird Engineer- 
ing Works v. Seven-up Gold Mining Co., 
Inc., 111 M 471, 502, 111 P 2d 1267. 


Extent of Lien 


The lien given by this section attaches 
primarily to the structure in the erection 
of which the labor or materials were used, 
and extends only incidentally to the land 
upon which it is situated. Stritzel-Spaberg 
Lumber Co. v. Edwards, 50 M 49, 52, 144 P 
722, 


Failure of Contractor to Pay Laborers 
and Materialmen 


The fact that a plaintiff building con- 
tractor did not pay claims of certain 
materialmen furnishing labor and materi- 
als in the remodeling of a residence could 
not result in relieving the owner of lia- 
bility under the contract; the contractor 
having made no claim for the items fur- 
nished in his lien foreclosure action, the 
owner was liable directly to such claimants 
and no prejudice resulted to the owner 
from the contractor’s failure to pay the 
claims. Had plaintiff paid them, then he 
would simply have added the amounts of 
such payments to his own claim and lien 
plus ten per cent for plaintiff’s services 
and supervision. Smith v. Gunniss, 115 M 
362, 382, 144 P 2d 186. 


“Fixtures” 


Machines, motors and other electrical 
equipment placed upon movable platform 
were not fixtures so as to make them lien- 
able. Cascade Hlee. Co. v. Associated 
Creditors, Inc., 124 M 370, 224 P 2d 146, 
150. 


Form of Contract Immaterial 


The right of a mechanic or materialman 
to a lien on property upon which he has 
supplied work, labor or materials is not 
dependent upon whether the construction 
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contract with the owner is written, oral, 
express or implied; it is not the contract 
which creates the lien under this section, 
but the use of the materials furnished 
and the work and labor expended that 
give rise to the lien. Smith v. Gunniss, 
115 M 362, 376, 144 P 2d 186. 


Inclusion of Articles Not Used in Build- 
ing 

The fact that a notice or claim of lien 
may include some items which are lien- 
able and others which are not, or the fact 
that the claim was made for a larger 
amount than the claimant shows himself 
entitled to, will not vitiate or destroy the 
lien for the amount actually due the 
claimant, in the absence of a fraudulent 
intent; inclusion of materials in a con- 
tractor’s lien claim not used in the dwell- 
ing remodeled, did not prejudice the 
owner where the judgment of the court 
provided for a proper reduction for such 
items. Smith v. Gunniss, 115 M 362, 380, 
383, 144 P 2d 186. 


Independent Contractor May Claim Me- 
chanic’s Lien 


An independent contractor may, under 
this section, claim a mechanic’s lien, 
whether he hires servants to do the actual 
work or not. Caird Engineering Works 
v. Seven-up Gold Mining Co., Ine., 111 
M 471, 497, 111 P 2d 1267. 


Lien Cannot be Denied Because it 
Would Necessitate Removal of Building 


The lien on a building cannot be de- 
nied because of the fact that some injury 
may result to the realty from the removal 
of the building. The statute contemplates 
removal, whether injury does or does not 
result. Stritzel-Spaberg Lumber Co. v. 
Edwards, 50 M 49, 55, 144 P 722. 


Lien for Tools and Machinery or Labor 
Extends to Entire Unit 


By virtue of section 67-210, mining tools 
and machinery are deemed affixed to the 
mine; hence in effect they constitute 
“machinery or fixtures for’ mining claims 
under this section, entitling one who fur- 
nishes the same or performs labor thereon 
to a lien, which extends to all improve- 
ments and structures operated as a unit 
in the common enterprise. Caird Engineer- 
ing Works v. Seven-up Gold Mining Co., 
Ine., 111 M 471, 489, 111 P 2d 1267. 


Material Entering into the Construction 


A eover for a stovepipe flue, opening 
into the chimney from the interior of a 
building, and removable when such flue 
was to be used, was not material entering 
into the construction of the building, nor 
a fixture, and such building was not sub- 
ject to a lien therefor. Missoula Mercan- 
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tile Co. v. O’Donnell, 24 M 65, 71, 60 P 
594, 991. 


Materialman Not Bound by Contractor’s 
Agreement, Nor to Deal Directly with 
Owner 


The right to a materialman’s lien may 
not be taken away by implication, and 
the materialman’s knowledge that the con- 
tractor agreed in writing to turn the 
building over free from encumbrances 
does not affect his right to a lien on the 
ground that he waived it, where he did 
not assent to be bound by such contract; 
and where he did not deal directly with 
the owner, but dealt with her sons as 
lessees and she gave her consent and 
ratified what was done by making a sub- 
stantial payment, he was entitled to a 
lien to secure the balance. Morin Lum- 
ber Cossvsurerson, 110OUA 114 ei iG Soon 
2d 206. 


Nature of Act 


Though the mechanics’ lien law is reme- 
dial in character, its requirements must 
be complied with. Black v. Appolonio, 1 M 
342, 346; Richards v. Lewisohn Bros., 19 
M 128, 133, 47 P 645; Missoula Mercan- 
tile Co. v. O’Donnell, 24 M 65, 79, 60 P 
594, 991; Cook v. Gallatin Railroad Co., 
28 M 340, 356, 73 P 131. 

The manner of perfecting a mechanics’ 
lien consists of various steps, which are 
purely statutory, and, while the statute is 
in some respects remedial in its nature, 
and thus far should be construed liberally, 
it creates a new right, and the statutory 
proceedings by which this new right is 
perfected and enforced must be strictly 
followed. MeGlauflin v. Wormser, 28 M 
177, 181, 72 P 428; Western Iron Works 
v. Montana P. & P. Co., 30 M 550, 558, 77 
P 413; Neuman v. Grant,'36 M 77, 81, 92 
P 43; Lane v. Lane Potter Lumber Co., 
Ltd., 40 M 541, 547, 107 P 898; Mills v. 
Olsen, 43 M 129, 133, 115 P 33; Ivanhoff 
v. Teale, 47 M 115, 118, 130 P-972; Crane 
& Ordway Co. v. Baatz, 53 M 438, 444, 
164 P 533. 

The fountain-head of all mechanics’ 
liens in this state is this section; by it 
mining claims and railroads are, as pos- 
sible subjects for such liens, in pari ma- 
teria. Dean v. Stewart, 49 M 506, 515, 
143 P 966. 

In so far as the granting of a material- 
man’s or mechanie’s lien is concerned, the 
statute is remedial in character and must 
be liberally construed. Rogers-Templeton 
Lumber Co. v. Welch, 56 M 321, 329, 184 
P 838. 


Necessary Parties to Action 


In a proceeding to foreclose a mechan- 
ie’s lien instituted by an oil well driller 
under this section and section 45-1001, 
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asserted against a leasehold interest, nei- 
ther the lessor nor, in the case of an 
assigned lease, the assignor, is a neces- 
sary party. Sunburst Oil & Refining Co. v. 
Callendar, 84 M 178, 188, 274 P 834. 


Nonlienable Articles 


Illuminating oil, mica grease, lubriecat- 
ing oil, and gasoline for fuel used in a 
mining plant did not enhance the value 
nor become a part of the machinery, hence 
were not lenable within this section. 
A. M. Holter Hardware Co. v. Ontario Min. 
Co., 24 M 198, 200, 61 P 8. 


Operation in General 


A subeontractor has a direct lien for 
the reasonable value of his labor and ma- 
terials. Merrigan v. English, 9 M 113, 122, 
22 P 454. See-~also Wortman v. Klein- 
schmidt, 12 M 316, 345, 30 P 280; Duignan 
v. Montana Club, 16 M 189, 190, 40 P 294; 
Eeeleston v. Hetting, 17 M 88, 89, 42 P 
105. 

The history of the mechanies’ lien law 
is given in detail in Merrigan v. English, 
9 M 113, 22 P 454. Lane v. Lane Potter 
Lumber Co., 40 M 541, 551, 107 P 898. 

The mechanies’ lien statute is materially 
different from that concerning loggers’ 
liens, and cases upon the former are in- 
applicable to the latter. Lane v. Lane Pot- 
ter Lumber Co., 40 M 541, 550, 107 P 898. 

One who does work or labor upon, or 
furnishes material for, a mining claim is 
entitled to a mechanics’ lien therefor on 
the claim. McIntyre v. MacGinnis, 41 M 
Sie 90,7 LOR eae. 


Prior Understanding Not Required to 
File Lien 


In order for a lien to attach there need 
not have been an understanding between 
a materialman and the purchaser of ma- 
terials that they were being furnished 
upon the credit of the particular building. 
Caird Engineering Works v. Seven-up 
Gold Mining Co., Ine., 111 M 471, 488, 111 
P 2d 126i 


Requirements of Chapter Exclusive 


Compliance with the provisions of this 
chapter is sufficient to perfect the lien 
and section 2-206 does not apply to me- 
chanics’ liens. Monarch Lumber Co. v. 
Haggard, — M —; 360 P 2d 794. 


“Structures” 


Under the rule of moscitur a sociis, a 
threshing machine is not a “structure” 
within the meaning of this section, but 
a structure to be lienable must, at the 
time labor is performed upon or materials 
are used in connection with its creation, 
improvement or repair upon it, be at- 
tached to land. Barnes v. Montana Lum- 
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ber etc. Co., 67 M 481, 485 et seq., 216 P 
335. 

A platform without foundation, walls or 
roof, except for a wall on one side to serve 
as an instrument panel and so constructed 
so that it could be moved if the location 
did not prove satisfactory, was not a strue- 
ture within the meaning of this section. 
Cascade Elec. Co. v. Associated Creditors, 
Inc., 124 M 370, 224 P 2d 146, 149. 


Trucker Entitled to Lien 


A trucker who hauled lumber and other 
materials for use in the erection of a 
building on a mining claim is entitled to 
a lien for the costs of delivery thereof, 
but not for hauling groceries and other 
supplies which are consumed in mining 
operations, nor for the hauling of concen- 
trates to a smelter. The fact that hauling 
building materials gives him a earrier’s 
lien under section 8-609, and an agister’s 
lien under section 45-1106, does not bar 
him from asserting a len under the me- 
chanic’s lien law. Caird Engineering 
Works v. Seven-up Gold Mining Co., Ine., 
111 M 471, 491, 494, 111 P 2d 1267. 


References 


Cited or applied as section 2130, Code of 
Civil Procedure, in A. M. Holter Hard- 
ware Co. v. Ontario Min. Co., 24 M 198, 
200, 61. P 8; Bouchers v. Powers, 29 M 
342, 344, 74 P 942; Western Iron Works 
v. Montana P. & P. Co., 30 M 550, 556, 77 
P 413; as section 7290, Revised Codes, in 
Deschamps v. Loiselle, 50 M 565, 573, 148 
Poo. eGarys Hay,..d: Grains Co., Inc.«.7v. 
Carison, 79) M. 111,°132,, 255 -P 722; Con- 
tinental Supply Co. v. White et al., 92 M 
PemeOo gla 2 2d. 569%, Arnoldyéetual:. vy. 
Genzberger et al., 96 M 358, 364, 31 P 
2d 396. 


Collateral References 


Mechanics’ Liens¢=1. 

57 C.J.S. Mechanics’ Liens §§ 20, 86. 

36 Am. Jur. 44, Mechanics’ Liens, §§ 48 
et seq. 


Enforeeability of a mechanic’s lien 
against the property of a married woman 
for work performed or materials fur- 
nished under a contract made with her 
husband. 4 ALR 1025. 


Validity and effect of provision in con- 
tract against mechanic’s lien. 13 ALR 
1065 and 76 ALR 2d 1087. 

Priority as between lien for repairs 
and right of seller under conditional con- 
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tract. 20 ALR 249; 30 ALR 1227 and 
104 ALR 267. 

Freight charges on material as within 
mechanie’s lien statute giving lien for 
labor or materials, or within contractor’s 
bonds securing such claim. 30 ALR 466. 

Right of conditional seller of chattels 
attached to realty to claim lien on the 
realty. 58 ALR 1121. 

Mechanics’ liens for services of persons 
supervising construction of building, ar- 
chitects, ete. 60 ALR 1257. 

What amounts to waiver of right to 
mechanic’s lien. 65 ALR 282. 

Provisions of statutes or bonds to se- 
cure payment for work or labor as in- 
cluding use of laborer’s own team, auto- 
mobile, or other equipment. 71 ALR 1136. 

Right of one who pays or advances 
money, or assumes obligation to pay 
laborer or materialman, to mechanic’s lien 
or priority. 74 ALR 522. 

Time when contractor commenced work 
or time when labor or materials for which 
lien is claimed was furnished as date of 
mechanie’s lien. 83 ALR 925. 

Construction, application, and effect of 
provision of mechanic’s lien statute as to 
quantity or area of land around improve- 
ments which may be subjected to the 
lien. 84 ALR 123. 

Rights and remedies under liens statute 
of one performing work only part of 
which is of a lienable character. 149 ALR 
682. 

Formal requisites of notice of intention 
to claim mechanie’s lien. 158 ALR 682. 


Right to mechanie’s lien as for “labor’’ 
or “work,” in case of preparatory or fabri- 
eating work done on materials intended 
for use and used in particular building or 
structure. 25 ALR 2d 1370. 


Delivery of material to building site as 
sustaining mechanic’s lien. 39 ALR 2d 
394. 


Mechanie’s lien for grading, clearing, 
filing, excavating, and the like. 39 ALR 
2d 866. 


Amount for which mechanie’s lien may 
be obtained where contract has been ter- 
minated or abandoned by consent of par- 
ties or without fault on contractor’s part. 
51 ALR 2d 1009. 


Validity of statute making private prop- 
erty owner liable to contractor’s laborers, 
materialmen, or subcontractors where own- 
er fails to exact bond or employ other 
means of securing their payment. 59 ALR 
2d 885. 


(8340) How lien perfected. Every person wishing to avail him- 


self of the benefits of this chapter must file with the county clerk of the 
county in which the property or premises mentioned in the preceding section 
is situated, and within ninety days after the material or machinery afore- 
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said has been furnished, or the work or labor performed, a just and true 
account of the amount due him, after allowing all credits, and containing 
a correct description of the property to be charged with such lien, verified 
by affidavit, but any error or mistake in the account or description does 
not affect the validity of the lien, if the property can be identified by the 
description; which paper containing the account, description, and affidavit 
is deemed the lien, and when there is an open account between the parties 
for labor, material, or machinery, such lien may be filed within ninety days 
after the date of the last item in such account, and include all items and 
charges contained therein, for material or machinery furnished for, or 
work performed on, the property on which the lien is claimed. 


History: Ap. p. Sec. 6, p. 333, Bannack 
Stat.; amd. Sec. 6, p. 510, Cod. Stat. 1871; 
amd. Sec. 1, p. 84, L. 1874; re-en. Sec. 825, 
5th Div. Rev. Stat. 1879; amd. Sec. 1371, 
5th Div. Comp. Stat. 1887; amd. Sec. 1, 
p. 71, Ex. L. 1887; amd. Sec. 2131, C. Civ. 
Proc. 1895; en. Sec. 1, p. 162, L. 1901; 
re-en. Sec. 7291, Rev. C. 1907; re-en. Sec. 
8340, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1187. 


Actions—Real Party in Interest Rule 


Where a materialman, by cross com- 
plaint in a mortgage foreclosure suit, 
asked for foreclosure of a lien on a dwell- 
ing included in the mortgage, and evi- 
dence showed the materials were fur- 
nished by a copartnership; as against the 
contention that the action should have 
been brought by his surviving partner 
under section 91-3205, defendant having 
died since commencement of the action 
and his administrator substituted, the real 
party in interest rule does not apply in 
such proceeding where nobody but lienor 
could claim under the lien, the reason for 
the rule being to protect an adversary 
from another suit on the same cause by 
a different party. Federal Land Bank of 
Spokane v. Green, 108 M 56, 90 P 2d 489. 


Claimant Entitled to Interest 


A materialman, who secured judgment 
for the enforcement of his lien, was en- 
titled to interest under section 17-204, on 
the entire amount thereof notwithstand- 
ing he had overstated the amount, where 
the correct amount was readily ascertain- 
able by consulting the owner, and there 
was no offer of payment so as to stop the 
running of interest under sections 58-423 
and 58-427. Federal Land Bank of Spokane 
v. Green, 108 M 56, 66, 90 P 2d 489. 


Complaint 


In suit on mechanie’s lien in which a 
copy of the verified claim of lien was 
made part of the complaint, it was not 
necessary that the claim contain an item- 
ized statement of the materials or labor 
furnished and if defendant desired such 
a statement he could request it under sec- 
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tion 93-3804. Cole v. Hunt, 123 M 256, 211 
P 2d 417, 419. 


Description of Property 


A notice of lien which- describes the 
property as lot 14 in a certain block and 
city plat cannot sustain a lien for ma- 
terials used in the erection of a building 
on lot 13, as such description, being nei- 
ther uncertain, defective, or ambiguous, 
eannot be aided or explained by oral evi- 
dence, and is therefore not within a stat- 
ute providing that any error or mistake 
in the description shall not affect the 
validity of the lien, provided the prop- 
erty may be identified by such descrip- 
tion. Goodrich Lumber Co. v. Davie, 13 
M 76, 82, 32 P 282. 

The “property” to be identified is the 
building or improvement on which the lien 
is given, and hence a specific description 
of the “land” is not required. Western 
Iron Works v. Montana P. & P. Co., 30 M 


‘550, 556, 77 P 413. See also Stritzel-Spa- 


berg Lumber Co. v. Edwards, 50 M 49, 54, 
722, 

A notice of lien for clearing land must 
contain such a description of the land 
sought to be charged that it can be identi- 
fied; if it is impossible to identify the 
land from such notice, the lien is invalid. 
Ivanhoff v. Teale, 47 M 115, 118, 130 P 
972. 


The notice of lien for material and labor 
furnished in the construction of a railway 
roadbed is sufficient, notwithstanding 
errors of description therein, if the prop- 
erty can be identified by the description 
given. Dean v. Stewart, 49 M 506, 514, 
143 P 966. 


Where, from a notice of lien for ma- 
terials and labor furnished in the con- 
struction of a railway roadbed, it eould 
be ascertained that the property sought to 
be charged with a lien was a particular 
portion of the roadbed in a certain county 
belonging to the therein named railway 
company, and located “on miles 46 and 47 
of the survey” of said railway company, 
near a given place, the notice was suffi- 
ciently specific to meet the requirements 
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of this section. Dean v. Stewart, 49 M 
506, 514, 143 P 966. 


The purpose of requiring the lien to be 
filed and an abstract thereof made of rec- 
ord is to impart notice to the owner and 
to subsequent purchasers or lien holders; 
and in order that the purpose may be 
served, it is necessary that the description 
in the lien be sufficient to apprise inter- 
ested parties just what property is sought 
to be charged, although there may be 
error or mistake in the description of the 
property, if the property can be identified 
by the description given. Johnson v. Hrick- 
son, 56 M 550, 554, 185 P 1116. 


Where property was described in a 
mechanics’ lien as “that certain frame 
store building erected upon lot 238, block 
8, in the L. E. Newton second addition to 
the town of Fairview,” there being more 
than one L. E. Newton second addition, 
the description is insufficient, and the lien 
invalid. Johnson v. Erickson, 56.M 550, 
554, 185 P 1116. 


The validity of a mechanics’ lien must 
be tested by the description contained in 
it, and it is only in case of ambiguity 
that it may be explained and the property 
identified by oral evidence. Interstate 
Lumber Co. v. Magill-Nevin Plumbing & 
Heating Co., 57 M 334, 188 P 144. 

Where title to the land on which a 
building was constructed with material 
furnished by plaintiff is not in the lienee, 
the lien extends to the building only, and 
in such a case any error or mistake in the 
description of the land in the notice of 
the lien does not affect the validity of the 
lien if the “property,” i. e., the building, 
ean be identified. Midland C. & L. Co. v. 
Ferguson et al., 61 M 402, 405, 202 P 389. 

Courts are reluctant to set aside me- 
chanics’ liens merely because of a loose 
description of the property, and the gen- 
eral rule is that if there be a substantial 
compliance with the statutory provisions 
and there appears enough in the descrip- 
tion to enable one familiar with the local- 
ity to identify the property upon which 
the lien is claimed, it is sufficient, and 
under that rule, a lien filed by an oil-well 
driller in pursuance of section 45-1001, as 
amended by chapter 152, Laws of 1923, 
and this section, was sufficient. Callender 
v. Crossfield Oil Syndicate, 84 M 263, 268, 
275 P 273. 

Contention that the complaint in an 
action to foreclose an oil-well material- 
men’s lien under chapter 152, Laws of 
1923 (45-1001 and 45-1003), as well as 
the notice of lien, were insufficient as 
to deseription of the property and of the 
owner of it, was of no merit, this sec- 
tion requiring no more than a description 
by which the property may be identified 
and making no provision for a description 
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of the owner. Continental Supply Co. v. 
White et al., 92 M 254, 261, 12 P 2d 569. 

Where a lien recited that materialman 
furnished lumber and building material 
“for that certain frame building erected 
upon the certain lot, piece or parcel of 
land hereinafter described,” then gave the 
legal subdivisions, made the list of ma- 
terials a part of the lien, the list con- 
taining items not usable in a dwelling 
but also a kitchen cabinet, oak flooring, 
varnish, ete. suitable only for the dwell- 
ing, the validity of the lien was not 
affected by the fact that there were other 
frame buildings on the land, because one 
familiar with the land could point out the 
building. Federal Land Bank of Spokane 
v. Green, 108 M 56, 62, 90 P 2d 489. 

Where a mechanie’s lien was claimed on 
only one quartz mill on a certain claim 
and on a three-room house on another 
claim, and there were two other mills and 
two other three-room houses in the mining 
district, a description of the particular 
mill and house, held sufficient where 
persons familiar with the locality could 
point out the particular structures as cor- 
responding with the description, aided by 
testimony of the age and dilapidated con- 
dition of the other buildings, and where 
the items that went into the mill in ques- 
tion were traced into the proper mill. 
Caird Engineering Works v. Seven-up 
Gold Mining Co., Ine., 111 M 471, 479, 
451, til P 2d 1267. 

Where a lien claimant described the 
property covered as certain mines, build- 
ings, quartz mill, ete., on named claims 
without describing the structures them- 
selves, the lien must be confined to the 
property situated upon the claims named 
and cannot be held to embrace, for 
instance, a mill located on a claim not 
named. Caird Engineering Works v. Seven- 
up Gold Mining Co., Ine., 111 M 471, 479, 
481, 111 P 2d. 1267. 

Where only construction on land was 
a platform without walls or roof except 
for a wall on one side to serve as an in- 
strument panel, notice of lien which stated 
that it was for work in electrical wiring 
of “certain Fish Meal Plant building” was 
defective since there was no building on 
the land. Cascade Elec. Co. v. Associated 
Creditors, Inc., 124 M 370, 224 P 2d 146, 
149, 


Destruction of Part of Property 


Where a part of the lien of a lumber 
company was based upon the furnishing 
of materials a part of which were used in 
construction of a building which was later 
destroyed by fire, and it could not be 
ascertained from the account how much of 
the materials were used in the buildings 
destroyed, but all of the buildings cousti- 
tuted in legal effect but one structure op- 
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erated as a unit in a mining enterprise, 
the lien on the remaining structures was 
unaffected by the destruction of the one. 
Caird Engineering Works v. Seven-up 
Gold Mining Co., Inc., 111 M 471, 490, 111 
P 2d-1267: 


Effect of Failure to File Lien within 
Ninety Days after Material Is Furnished 


In an action to foreclose a material- 
men’s lien on a grain elevator for machin- 
ery furnished for its equipment, evidence 
showed that there was a completed sale 
of it more than ninety days prior to the 
day on which the claim of lien was filed, 
and the contention of plaintiff that it was 
the intention of the parties that title 
should not pass until it had been shown 
that the machinery operated successfully 
after a thirty days’ trial could not be 
sustained. Richardson G. S. Co. v. Valier 
Elevator Co., 67 M 227, 232 et seq., 215 
Pe 23. 


Effect of Overstatement of Amount 


In the absence of fraud alleged and 
proved, the bare overstatement of the 
amount due lienor in the lien filed (the 
total amount claimed having been $2,111, 
whereas on the trial to foreclose the len 
plaintiff conceded that but $1,444 was 
due) did not, in view of the facts, inval- 
idate the lien. Eskestrand v. Wunder, 94 
M 57, 63, 20 P 2d 622. 


Foreclosure Requirements 


In an action to enforce a mechanics’ 
lien, allegations showing compliance with 
sections similar in substance to the above 
are jurisdictional, and when denied must 
be proved as alleged, in order to authorize 
decree of foreclosure. MeGlauflin v. Worm- 
ser, 28 M 177, 181, 72 P 428. 


Under the rule that it is sufficient if the 
statute giving the right to a mechanics’ 
lien be compled with substantially by the 
lien claimant, a notice of lien which stated 
that a certain sum was due the lienor 
“after allowing just credits and offsets,” 
instead of using the words of the statute, 
“after allowing all credits,” is sufficient. 
Wertz v. Lamb, 43 M 477, 481, 117 P 89. 


In an action to foreclose a mechanics’ 
lien, the plaintiff must allege and prove 
that he has complied with the require- 
ments of this section; but, if the lien is 
sufficient, a reference to it in the com- 
plaint to which it is attached is likewise 
sufficient for the purpose of showing com- 
pliance with the statutory provisions. 
Wertz v. Lamb, 43 M 477, 481, 117 P 89. 

In an action to foreclose a material- 
men’s lien, the plaintiff must prove, not 
only that the materials were furnished, 
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but also that they were used in the con- 
struction of the building sought to be 
charged. Pittsburgh P. G. Co. v. Culbert- 
son Hotel Co., 62 M 605, 609, 205 P 957. 


Name of Debtor 


Notice of lien which named as the 
debtor the “Montana Fish Meal Company” 
when the debtor was actually the “Mon- 
tana Fish Meal and Oil Corporation” was 
defective. Cascade Elec. Co. v. Associated 
Creditors, Inc., 124 M 370, 224 P 2d 146, 
149. 


Name of Owner Sought to Be Charged 


A notice of a mechanics’ lien claim 
which instead of setting forth the name 
of the owner of the property sought to be 
charged, stated that.the lenor was the 
owner, was fatally defective. Interstate 
Lumber Co. v. Magill-Nevin Plumbing & 
Heating Co., 57 M 334, 188 P 144. 


Notice to Property Owner 


In order to perfect a lien for material 
furnished to a contractor, the material- 
man need not give notice to the property 
owner prior to the property owner’s pay- 
ment to the contractor. ‘Monarch Lumber 
Co. v. Haggard, — M —, 360 P 2d 794. 


One Contract for Erection of Buildings 
Operated as One Unit 


Where materials were furnished and 
labor performed under one contract for 
the erection of several buildings, one 
lien may attach to all buildings where 
the entire property was operated as a unit 
and for a common purpose, regardless of 
the fact that none of the materials or 
labor may have gone into some of the 
structures, and it is not necessary that 
the lands on which the buildings were 
erected be contiguous. Caird Engineering 
Works v. Seven-up Gold Mining Co., Ine., 
LAM 7124870 TP dad 26 


Open Account Purchases 


A small item furnished within ninety 
days before filing of the lien was suffi- 
cient to keep alive a lien based on pur- 
chases on open account, at least as against 
mortgages recorded after some materials 
had been furnished, even though the item 
was not required by the original con- 
struction plans, where the original con- 
tract with the materialman was for such 
materials as might be required and not 
for specific materials, and where the last 
item was purchased on the initiative of 
the owner to make the property more 
salable and not on the initiative of the 
materialman to preserve the lien. Walsh 
Anderson Co. v. Keller, — M —, 362 P 2d 
533. 


146 


MECHANICS’ LIENS 


Purpose to Notify Subsequent Purchasers 
and Encumbrancers 


The purpose of the statutory require- 
ment relating to a description of the prop- 
erty covered by a lien is to notify all 
parties dealing therewith, i. e., subsequent 
purchasers or encumbrancers, that a lien 
is claimed upon it; hence where there were 
no subsequent purchasers or encumbrane- 
ers: who could have been misled by an 
alleged defective description, that fact 
may be taken into consideration in deter- 
mining its sufficiency. Caird Engineering 
Works v. Seven-up Gold Mining Co., Ine., 
111 M 471, 480, 111 P 2d 1267. 

The requirements of this section and 
section 45-503 are merely to impart notice 
to the owner and to subsequent purchasers 
or lien holders that the lien attaches to 
a certain described piece of property. Cole 
vy Hunt, 123) M» 256,-2119P 2d) 417, 419. 


Question of Continuous Open Account 
One of Fact 


The intent of the legislature in enacting 
this section was to provide for the filing 
of a lien, wherever there is an open 
account, within 90 days after the date 
of the last item furnished, and under it 
the question whether there was a con- 
tinuous open account is one of fact for 
the court to determine, and its finding if 
supported by the evidence, must stand. 
Caird Engineering Works v. Seven-up Gold 
Mining’ Co.,.Inc., 111 M 471, 486, 111 P 
2d 1267. 


Reservoir Company Property Not Sub 
ject to Lien . 


Where ownership of 804 out of 1000 
shares of stock of reservoir corporation 
was in irrigation district so that govern- 
ment of corporation was virtually trans- 
ferred to irrigation district organized 
under Montana laws, and corporation fur- 
nished all water used by landowners of 
district, service performed by corporation 
through the district to landholders was 
a “publie service” and amounted to “dedi- 
cation” of necessary facilities used to 
supply such service as a public use, and 
facilities were not liable to lien of con- 
struction company employed by corpora- 
tion to enlarge the reservoir, so that prop- 
erty of reservoir company was not sub- 
ject to execution. Ackroyd v. Winston 
Bros. Co., 113 F 2d 657, 659 (reversing 27 
F Supp 503). 


Separation of Items Not Lienable Where 
Possible 


That a part of items claimed under a 
mechanie’s or materialman’s hen may not 
be lienable is no reason for condemning 
the lien as a whole, where it is possible 
to make a separation of what is and 
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what is not lienable. Caird Engineering 
Works v. Seven-up Gold Mining Co., Inc., 
Did ML 4715 2039 Lie <2d. 1267: 


Sufficiency of Statement as to Work 
Done and Amount 


One desiring to file a mechanics’ lien 
need not classify the character of work 
done, or set out the items of it in the 
account filed with the notice; all that is 
required is an honest statement from 
which it may be understood what amount 
is claimed. Black v. Appolonio, 1 M 342, 
346; Smith v. Sherman Min. Co., 12 M 
524, 528, 31 P 72; MeIntyre v. MacGinnis, 
41 M* 875.98. 108 -P B53. 

A mechanics’ lien statement which 
shows the dates when the work was com- 
menced and completed, the total number 
of days’ work performed, and the amount 
due therefor, is a sufficient account; with- 
out stating the items of which the account 
consists, or the nature of the work. Smith 
v. Sherman Min. Co., 12 M 524, 527, 31 P 
72. 

A verified account attached to a me- 
chanics’ len statement, reciting certain 
items of charges, including labor and ma- 
terial, for excavating a cistern, consti- 
tuted a substantial compliance with this 
section. Neuman v. Grant, 36 M 77, 81, 
92 P 43. 

Though a claimant’s notice of lien fails 
to state under oath that it contains “a 
just and true account of the amount due 
him after allowing all credits,” it is suffi- 
cient where it sets forth the contract be- 
tween the parties, the amount of work 
done, and the materials furnished, in con- 
siderable detail; where it gives the total 
amount of credits or moneys paid thereon, 
and states the balance claimed to be due; 
where it states “that items are correct’; 
where it is signed by the claimant, and 
where it bears a jurat, reciting that it 
was subscribed and sworn to before a 
designated notary public. Mills v. Olsen, 
43 M 129, 133, 115 P 33. 

A mechanics’ lien was not void merely 
because the paper was in form an affidavit, 
with an itemized statement attached, in- 
stead of a statement of the account and 
a description of the property, followed by 
an affidavit. The method pursued was in 
substantial compliance with the require- 
ments of this section, and therefore suffi- 
cient. Wertz v. Lamb, 43 M 477, 482, 117 
Paso: 

It is not necessary that the particular 
items of the account be set out in the 
paper constituting the lien. Cole v. Hunt, 
123 M 256, 211 P 2d 417, 419. 


Time of Furnishing 


Where machinery was shipped from New 
York on June 6, and reached its destina- 
tion in this state on June 18, and a claim 
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therefor filed September 14, although the 
material had been “furnished,” the claim 
for a lien was not filed in time to comply 
with the law. McEwen v. Union Bank & 
Trust Co., 35 M 470, 474, 90 P 359. 

Where an order for machinery to be 
shipped f. o. b. their place of shipment is 
accepted by the seller and they are so 
shipped “net 30 days 2%-10,” the bill of 
lading or invoice being sent to the buyer, 
the sale is complete as of the day of ship- 
ment and the machinery is “furnished” 
within the meaning of this section. Rich- 
ardson G. 8. Co. v. Valier Elevator Co., 
67 M 227, 232 et seq., 215 P 237. 


Verification 


A verification, attached to a mechanics’ 
lien and executed by the president of a 
corporation in its behalf, stating “that the 
matters and things therein stated are true, 
to the best of his knowledge, information, 
and belief,” is not an affidavit and insuffi- 
cient for the purpose intended. Western 
Plumbing Co. v. Fried, 33 M 7, 9, 81 P 394. 

A writing attached to an intended me- 
chanics’ lien, which contained no jurat or 
other evidence to show that the claimant 
made oath before a person authorized to 
administer oaths, and which did not as- 
sume to verify either the description of 
the property affected or the account, did 
not constitute such an affidavit as is re- 
quired by this section. Crane & Ordway 
Co. v. Baatz, 53 M 438, 444, 164 P 533. 

The affidavit to the notice of a mechan- 
ics’ or materialmen’s lien claim is essential, 
and must go to both the account and the 
description; both the account and the 
description must be verified as the statute 
requires; otherwise, the affidavit is insuffi- 
cient; a mere acknowledgment of the 
execution of the notice is not an affidavit. 
Crane & Ordway Co. v. Baatz, 53 M 438, 
444, 164 P 533. 

No set form or order is required for 
the component parts of a mechanics’ lien, 
so long as they all appear; but it must be 
observed that the “account” mentioned in 
the statute does not include the descrip- 
tion, and both are separate and distinct 
matters from the affidavit, which must 
verify each one of them. Crane & Ordway 
Co. v. Baatz, 53 M 438, 444, 164 P 533. 

Where the statements in an affidavit 
made under this section are in full accord 
with its requirements, and evince a faith- 
ful adherence to all its commands, it is 
sufficient, though obviously made on in- 
formation and belief by the assistant sec- 
retary of the plaintiff corporation. Rogers- 


45-503. 


LIENS 


Templeton Lumber Co. v. Welch, 56 M 
321, 324, 184 P 8388. 

The requirement of this section, that a 
mechanics’ lien must be verified as a 
“Just and true account of the amount due, 
after allowing all credits,’ ete., held to 
have been met by a certification that the 
notice of lien and statement of account 
was true; that the statement contained a 
full and true amount due the lenor, etce., 
after allowing all eredits and offsets, 
signed by one of two partners and sworn 
to before a notary public. Leigland v. 
Rundle L. & A. Co., 64 M 154, 208 P 1075. 

A verification to a mechanics’ lien to 
the effect that affiant, after deposing di- 
rectly and positively that he had read the 
claim for lien and knew its contents, that 
the matters and things therein stated were 
true “as he verily believes,” was a suffi- 
cient compliance with the provisions of 
this section, and not void as having been 
made on information and belief. Gregg v. 
Sigurdson et al., 67 M 272, 275, 215 P 663. 

Where the sufficiency of the affidavit at- 
tached to a mechanics’ lien is questioned, 
one of the tests is whether perjury is as- 
signable upon it; if so, it is sufficient. 
Gregg v. Sigurdson et al., 67 M 272, 275, 
215 P 663. 


References 


Cited or applied as section 2131, Code of 
Civil Procedure, before amendment, in 
Big Blackfoot v. Blue Bird Min. Co., 19 
M 454, 460, 48 P 778; Cook v. Gallatin 
R. R. Co., 28 M 340, 355, 72 P 678; Wil- 
liard et al. v. Federal Surety Co., 91 M 
465, 472, 8 P 2d 633; Fisk Tire Co. v. Lan- 
strum et al., 96 M 279, 281, 30 P 2d 84; 
Blose v. Havre Oil & Gas Co., 96 M 450, 
460, 31 P 2d 738; Smith v. Gunniss, 115 
M 362, 376, 144 P 2d 186. 


Collateral References 


Mechanics’ Liens¢116. 

57 C.J.S. Mechanics’ Liens § 119. 

36 Am. Jur. 90, Mechanies’ Liens, §§ 123 
et seq. 


Sufficiency of notice, claim, or state- 
ment of mechanie’s lien with respect to 
nature of work. 27 ALR 2d 1169. 

Sufficiency of notice, claim, or statement 
of mechanic’s lien with respect to descrip- 
tion or location of real property. 52 ALR 
2d 12. 

Sale of real property as affecting time 
for filing notice of or perfecting mechan- 
ic’s lien as against purchasers’ interest. 76 
ALR 2d 1163. 


(8341) Duty of county clerk. The county clerk must endorse 


upon every lien the day of its filing, and make an abstract thereof in a book 
by him to be kept for that purpose, and properly indexed, containing the 
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date of the filing, the name of the person holding the lien, the amount 
thereof, the name of the person against whose property the lien is filed, and 
the description of the property to be charged with same. 


History: En. Sec. 7, p. 333, Bannack 
Stat.; re-en. Sec. 7, p. 510, Cod. Stat. 1871; 
amd. Sec. 2, p. 84, L. 1874; re-en. Sec. 826, 
5th Div. Rev. Stat. 1879; re-en. Sec. 1373, 
5th Div. Comp. Stat. 1887; amd. Sec. 2132, 
C. Civ. Proc. 1895; re-en. Sec. 7292, Rev. C. 
1907; re-en. Sec. 8341, R. C. M. 1921. 


Cross-Reference 
See Note to see. 45-501. 


Name of Person against Whose Prop- 
erty the Lien Is Filed 


A recorded lien claim for materials furn- 
ished in the construction of a building, 
which fails to state the name of the owner 
or person whose interest is sought to be 
charged, is fatally defective. Missoula 
Mereantile Co. v. O’Donnell, 24 M 65, 73, 
60 P 594, 991. 

The mention of the record owner in the 
lien claim is not sufficient when he is not 
the person for whose use or benefit the 
property, building, or improvement is con- 
structed, repaired, or altered. Missoula 
Mereantile Co. v. O’Donnell, 24 M 65, 78, 
60 P 594, 991; Blose v. Havre Oil & Gas 


The filing of a notice of lien on the 
property of the Yellowstone Park Railway 
Company and the Yellowstone Park Rail- 
road Company will not warrant interven- 
tion in a mechanies’ lien foreclosure 
against the Gallatin Railroad Company, 
though the complaint in intervention al- 
leges, on information and belief, that the 
corporations are substantially the same. 
Merely a money demand in a mechanics’ 
lien foreclosure will not warrant interven- 
tion therein, though plaintiffs consent 
thereto. Cook v. Gallatin R. R. Co., 28 M 
340, 356, 72 P 678. 


References 


Cited or applied as section 7292, Revised 
Codes, in Merges v. Altenbrand, 45 M 
355, 364, 123 P 21; Johnson v. Erickson, 
56 M 550, 553, 185 P 1116; Continental 
Supply Co. v. White et al., 92 M 254, 260, 
12 P 2d 569; Cole v. Hunt, 123 M 256, 211 
P 2d 417, 419. 


Collateral References 


Mechanies’ Liens¢155. 
57 C.J.S. Mechanics’ Liens § 145. 


Co., 96 M 450, 460, 31 P 2d 738. 


45-504. (8342) What property affected. The lien given extends to the 
lot or land upon which any such building, improvement, or structure is 
situated, to the extent of one acre, if outside of any town or city, or if with- 
in any town or city, then to the extent of the whole lot or lots upon which 
the same is situated, if the land belonged to the person who caused said 
building to be constructed, altered, or repaired; but if such person owned 
less than a fee-simple estate in such land, then only his interest therein is 
subject to such len; all liens for any work or labor done or materials 
furnished upon the same premises, which shall be filed within thirty days 
after the filing of the first lien on such premises, shall entitle the holders 
thereof to share equally pro rata, according to the amount of their re- 
spective liens, in the proceeds arising from the sale of such premises 
upon the foreclosure of such liens. If, after the expiration of thirty days, 
other liens are filed against such premises, then all liens filed within sixty 
days after the filing of such subsequent lien are hens of the second class, 
and share pro rata in any proceeds arising from the sale of the said » 
premises which may remain after all liens of the first class have been paid. 
The liens for work or labor done, or material furnished, as specified in 
this chapter, shall be prior to and have precedence over any mortgage, 
encumbrance, or other lien made subsequent to the commencement of work 
on any contract for the erection of such building, structure, or other 
improvement. 


History: Ap. p. Secs. 8 and 9, p. 334, 238, L. 1877; re-en. Sec. 827, 5th Div. Rev. 


Bannack Stat.; re-en. Secs. 8 and 9, p. 511, Stat. 1879; amd. Sec. 1374, 5th Div. Comp. 
Cod. Stat. 1871; amd. Secs. 1 and 2, p. Stat. 1887; amd. Sec. 2, p. 71, Ex. L. 1887; 
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en. Sec. 2133, C. Civ. Proc. 1895; re-en. 
Sec. 7293, Rev. C. 1907; re-en. Sec. 8342, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1185. 


Estoppel to Assert Lien 


Where the vendor of real property under 
a contract of sale agreed, in consideration 
of return of the property, to assume the 
payment of a note signed by vendee and 
secured by a mortgage on the property, 
a mechanie’s lien assigned to the vendor 
was merged in the vendor’s title and the 
vendor was estopped to foreclose the lien 
as against the mortgage. Downing v. Crip- 
pen, 114 M 486, 442, 138 P 2d 575. 

A performance bond given by a con- 
tractor from asserting a lien preference 
to save the mortgagee bank harmless from 
any and all liens and encumbrances in it- 
self estops the contractor from asserting 
the priority of any lien of theirs over the 
bank’s mortgage. MeGaffick v. Leighland, 
130 M 332, 303 P 2d 247. 

Equitable estoppel will prevent a con- 
tractor from asserting a lien preference 
for an amount over the contract price 
against the first mortgagee where the con- 
tractor made representation as to the total 
price of the works to the mortgagee and 
knew that the loan would not have been 
granted had it been for a greater amount. 
McGaffick v. Leigland, 130 M 332, 303 P 
2d 247. 


Extent of Lien 


While a mechanic’s or materialman’s 
lien extends primarily to the building, if 
the land upon which it is erected “be- 
longs” to, i. e., is the property of, the 
person who causes the building to be con- 
structed, the lien extends also to the land; 
but if the owner of the building loses title 
to the land, or if it is encumbered when 
work commences under the building con- 
tract, then the lien attaches to the build- 
ing only. Louis v. Theatorium Co. et al., 
69 M 50, 55 et seq., 222 P 1062. 

The acre of ground to which a lien on 
a dwelling located outside a city or town 
extends, may properly be described as an 
acre of land of which the dwelling con- 
stitutes the geographical center, in ‘the 
absence of a statutory requirement of a 
more particular description. Federal Land 
Bank of Spokane v. Green, 108 M 56, 64, 
90 P 2d 489. 


Lessee Making Improvements 


The lien of a mechanic for material or 
labor furnished at the request of-a lessee 
who afterwards forfeited his lease em- 
braces only such improvements as the les- 
see himself might have removed during 
his lease, and does not include a doorway 
eut between two buildings, paper-hanging, 
or other improvements which cannot be 
removed without injury to the freehold. 


LIENS 


Stenberg v. Liennemann, 20 M 457, 460, 
52 P 84. 


Mining Claims 

The provision of this section, limiting 
the operation of a mechanic’s lien, does not 
apply to mining claims. A len upon such 
property extends to the whole claim. Smith 
v. Sherman Min. Co., 12 M 524, 529, 31 P 
72; McIntyre v. MacGinnis, 41 M 87, 96, 
108 P.3533.Dean, vy Stewart, 49° Mado; 
515, 143 P 966. See also Big Blackfoot v. 
Blue Bird Min. Co., 19 M 454, 458, 48 P 
778. 


Mortgage Does Not Reduce Owner’s 
Interest to Less than Fee Simple 


Since a mortgage is merely security and 
creates no interest or estate in land, the 
existence of a mortgage on land on which 
was situated -a building subject to a 
materialman’s lien did not reduce the 
owner’s interest in the land to less than 
fee simple estate within the meaning of 
this section. A mortgage is simply secu- 
rity for the performance of an act under 
section 52-101. Federal Land Bank of 
Spokane v. Green, 108 M 56, 64, 90 P 2d 
489, 


Owner’s Consent Required 


To render the owner of realty liable to a 
materialman’s lien, the Hen must rest upon 
a contract debt incurred either directly or 
indirectly; unless he chooses to ratify what 
was done or in some manner estops himself 
from questioning the lien; the mere fact 
that the material furnished enhances the 
value of the property being insufficient to 
establish liability. Dewey Lumber Co. v. 
MeQuirk et al., 96 M 294, 298, 30 P 2d 475. 


Precedence of Lien over Subsequent 
Mortgage 

Where a mortgage was executed subse- 
quent to the furnishing of materials and 
labor, for which a lien was claimed on the 
mortgaged property, the mortgagee, by 
purchase of the property on foreclosure of 
the mortgage, did not become a bona fide 
purchaser, but was substituted only to the 
rights of the mortgagor, and took the 
property subject to the mechanic’s lien. 
Western Iron Works v. Montana P. & P. 
Co, °3 00M. 550,561.77. 2413) 

Under this section, the lien relates back 
to the date on which work was commenced, 
whether commenced by the lien claimant 
or another, and temporary cessation of 
work on the building will not prevent the 
operation of the statute where there has 
been no change of design nor evidence 
of an intention to abandon prosecution of 
the work. Federal Land Bank of Spokane 
v. Green, 108 M 56, 65, 90 P 2d 489. 

Where after commencement of the con- 
struction of a dwelling situated on farm 
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land, work was suspended for about a 
year though the structure was only par- 
tially completed but habitable by the 
family of the owner, and between the 
time of suspension of work and resump- 
tion thereof a mortgage was placed on the 
property, the lien of the materialman who 
furnished the materials to finish the dwell- 
ing related back to the commencement of 
construction and was superior to the mort- 
gage lien. Federal Land Bank of Spokane 
v. Green, 108 M 56, 65, 90 P 2d 489. 


Removal of Building on Lien Foreclosure 


Where land is mortgaged at the time of 
the erection of a building or other im- 
provement thereon, a mechanic’s or ma- 
terialman’s lien attaches only to the build- 
ing or improvement, and on lien fore- 
closure sale the purchaser has the right to 
remove the structure from the land. Inter- 
state Lumber Co. v. Rider et al., 93 M 489, 
492 et seq., 19 P 2d 644, 


References 


Cited or applied as section 2133, Code 
of Civil Procedure in Missoula Merean- 
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tile Co. v. O’Donnell, 24 M 65, 77, 60 P 
594, 991; as section 7293, Revised Codes, 
in Stritzel-Spaberg Lumber Co. v. Ed- 
wards, 50 M 49, 52, 144 P 722; Midland 
C. & L. Co. v. Ferguson et al., 61 M 402, 
405, 202 P 389; Continental Supply Co. v. 
White et al., 92 M 254, 259 et seq., 12 P 
2d 569; Arnold et al. v. Genzberger et al., 
96 M 358, 385, 31 P 2d 396; Caird En- 
gineering Works v. Seven-up Gold Mining 
Ugey Ine. 1111M 4716495 elles 2d 21267, 


Collateral References 


Mechanies’ Liens¢180. 

57 C.J.S. Mechanics’ Liens § 184. 

36 Am. Jur. 27, Mechanics’ Liens, §§ 15 
et seq. 


Construction, application, and effect of 
provision of mechanie’s lien statute as to 
property or area of land around improve- 
ments which may be subjected to the lien. 
84 ALR 123. 

Lien for improvement made or placed on 
premises of another by mistake. 57 ALR 
2d 292. 


(83438) Leasehold interest—how affected. When the interest 


in the land, building, structure, or other improvement is a leasehold interest, 
the forfeiture of such lease does not forfeit or impair such liens so far 
as concerns the buildings, structures, and improvements put thereon by 
the persons charged with such lien, but the same may be sold to satisfy 
said lien, and may be removed within twenty days after the sale thereof 


by the purchaser. 


History: En. Sec. 9, p. 334, Bannack 
Stat.; re-en. Sec. 9, p. 511, Cod. Stat. 1871; 
re-en. Sec. 828, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1375, 5th Div. Comp. Stat. 
1887; amd. Sec. 2134, C. Civ. Proc. 1895; 
re-en. Sec. 7294, Rev. C. 1907; re-en. Sec. 
8343, R. C. M. 1921. 


Effect of Forfeiture of Oil Lease 


The forfeiture of the contract between 
defendant and the syndicate would termi- 
nate the rights of plaintiff and intervener 
in and to the leasehold, and the oil wells, 
fixtures, etc., except “the material and sup- 
plies so furnished” by plaintiff in drilling 
well No. 4, or the material furnished by 
intervener. Callender v. Crossfield Oil 
Syndicate, 84 M 263, 274, 275 P 273. 


Extent of Lien 
A heating plant and connecting pipes 


installed in a greenhouse constructed by | 


a mechanics’ lien claimant were fixtures 
and subject to removal as a part of the 
structure caused to be erected by a lessee 
of the land, the lien under this section ex- 
tending in such a ease to the entire build- 
ing and improvements added by the lessee 


to the lessor’s land. Bartholomew v. James 
et al., 76 M 359, 246 P 771. 


Liens for Services and Materials Furn- 
ished to Predecessor Lessees 


Where a mining company before incor- 
poration agreed to, and did thereafter 
take over certain leases held by others, 
it will not be heard to object to the al- 
lowance of liens based upon materials fur- 
nished to, or services rendered for, the 
holders of the leases prior to the time they 
were taken over by it. Caird Engineering 
Works v. Seven-up Gold Mining Co., Ine., 
tit Me 471 oul bie eae 26 


Miners’ Lien 

Those working in a mine or quartz mill 
on property held under a lease may claim 
a lien upon the company’s buildings, ma- 
chinery and other equipment on which 
they performed no labor, regardless of 
whether their labor enhanced the value 
of the property and even though the lease 
provided that the premises and improve- 
ments should revert to the lessor in case 
of default by the lessee, the statute giving 
them a right to a lien being paramount 


151 


45-506 


to the conditions of the lease. Caird En- 
gineering Works v. Seven-up Gold Mining 
Co., Inc., 111 M 471, 494, 111 P 2d 1267. 


Right of Lienor to Remove Fixtures 


The provision that where the interest 
owned in land by the proprietor of a 
building to which a len has attached is 
only a leasehold, the building may be sold 
and removed, is paramount to the provi- 
sion of a mining lease to the effect that 
all improvements placed on the premises 
by the lessee should become the property 
of the lessor as soon as placed on the 
mine and remain a part thereof, and such 
lease will be presumed to have been made 
in contemplation of the statute. Montana 
L. & M. Co. v. Mining Co., 15 M 20, 25, 
of Basoy. 

Where the vendee of a dwelling house 
under a conditional contract of sale made 
extensive improvements which became an 
integral part of the structure and could 
not be removed without practically de- 
stroying the house itself, the provision of 
this section authorizing their sale and 
removal by the holder of a materialmen’s 
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(8344) Priority of lien over mortgage or other liens. 
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lien, upon default of the conditional buyer, 
does not apply. Dewey Lumber Co. v. 
MeQuirk et al., 96 M 294, 298 et seq., 30 
P 2d 475. 


References 


Cited or applied as section 2134, Code 
of Civil Procedure, in Stenberg v. Lienne- 
mann, 20 M 457, 460, 52 P 84; Missoula 
Mercantile Co. v. O’Donnell, 24 M 65, 77, 
60 P 594, 991; as section 7294, Revised 
Codes, in Stritzel-Spaberg Lumber Co. v. 
Edwards, 50 M 49, 54, 144 P 722; Midland 
C. & L. Co. v. Ferguson et al., 61 M 402, 
405, 202 P 389; Louis v. Theatorium Co. 
et al., 69 M 50, 56, 222 P 1062; Williard 
et al. v. Federal Surety Co., 91 M 465, 472, 
8 P 2d 633. 


Collateral References 

Mechanies’ Liens¢191. 

57 C.J.S. Mechanies’ Liens § 191. 

36 Am. Jur. 36, Mechanies’ Liens, § 31. 


Right to mechanie’s lien against fixtures 
installed upon property under lease. 41 
ALR 2d 692. : 


The liens 


attach to the buildings, structures, or improvements for which they were 
furnished or the work was done in preference to any prior lien, encum- 
branee, or mortgage upon the land upon which said buildings, structures, or 
improvements are erected; and any person enforcing such lien may sell the 
same under execution, and the purchaser may remove the property sold 


within a reasonable time thereafter. 


En. Sec. 10, p. 34, Bannack 
Stat. 


History: 
Stat.; re-en. Sec. 10, p. 511, Cod. 
1871; amd. Sec. 3, p. 238, L. 1877; amd. 
Sec. 829, 5th Div. Rev. Stat. 1879; amd. 
Sec. 1576, 5th Div. Comp. Stat. 1887; amd. 
Sec. 2135, C. Civ. Proc. 1895; re-en. Sec. 
7295, Rev. C. 1907; re-en. Sec. 8344, R. C. 
M. 1921. Cal. C. Civ. Proc. Sec. 1186. 


Lien Preferred to Prior Mortgage on 
Land 


This provision subjects the improve- 
ments to the claim of the lienor to secure 
payment for the labor or material used in 
the erection of the improvement, by right 
superior to that of the prior mortgagee. 
Opera House Co. v. Maguire, 14 M 558, 
562, 37 P 607; Johnson v. Puritan Min. Co., 
19M °30)' 40°47 “P'337. 

A purchaser, who is in possession of 
premises under a sale upon the foreclosure 
of his lien, is entitled, as against the 
holder of a mortgage having priority to 
his lien as to the land, to remain in pos- 
session of the premises until the fore- 
closure of the mortgage, without losing his 
right to remove the buildings. Opera 
shes Co. v. Maguire, 14 M 558, 562, 37 

607. 


The lien of a mechanic as to the im- 
provement is superior to a prior mort- 
gage on the land, but as to the land itself 
the prior mortgage mantains precedence, 
and where a lien claimant has not erected 
a building or placed such an improvement 
upon a mining claim as is susceptible of 
severance or removal, his lien must yield 
to a prior mortgage upon. the premises. 
Johnson v. Puritan Min. Co., 19 M 30, 39, 
af Pesols 


Right to Remove Buildings 


Where the judgment in a materialmen’s 
foreclosure proceeding establishes the lien 
on the building alone, separate from the 
land, and orders it sold, the purchaser 
thereof has a right to remove it within 
the time allowed by this section. Wyman 
v. Hall et al., 84 M 571, 577, 276 P 644. 

Where land is mortgaged at the time of 
the erection of a building or other im- 
provement thereon, a mechanics’ or ma- 
terialmen’s lien attaches only to the build- 
ing or improvement, and on lien fore- 
closure sale the purchaser has the right 
to remove the structure from the land. 
Interstate Lumber Co. v. Rider et al., 93 
M 489, 492 et seq., 19 P 2d 644. 
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Waiver of Forfeiture of Right 


While failure of the purchaser of a 
building at a lien foreclosure sale to re- 
move it from the land within a reasonable 
time will operate as a waiver of forfeiture 
of the right, the question of waiver or 
forfeiture cannot be considered unless 
pleaded. Midland C. & L. Co. v. Ferguson 
et al., 61 M 402, 407, 202 P 389. 


References 


Cited or applied as section 2135, Code 
of Civil Procedure, in Missoula Merecan- 
tile Co. v. O'Donnell, 24 M 65,77, 60 P 
594, 991; as section 7295, Revised Codes, 
in Stritzel-Spaberg Lumber Co. v. Ed- 
wards, 50 M 49, 54, 144 P 722; Louis v. 
Theatorium Co. et al., 69 M 50, 55 et seq., 
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(8345) Practice provisions applicable. 
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222 P 1062; Higby v. Hooper, 124 M 331, 
221 P 2d 1048, 1046. 


Collateral References 
Mechanies’ Liens¢-198. 
57 C.J.S. Mechanics’ Liens § 197. 


Priority as between lien for repairs and 
right of seller under conditional contract. 
20 ALR 249; 30 ALR 1227 and 104 ALR 
267. 

Priority as between artisans’ lien and 
chattel mortgage. 32 ALR 1005 and 88 
ALR 1185. 

Priority as between mechaniec’s lien and 
purchase money mortgage. 73 ALR 2d 
1407. 


Except as otherwise 


provided in this chapter, the provisions of the Code of Civil Procedure 
(Title 98) are applicable to and constitute the rules of practice in the pro- 


ceedings mentioned in this chapter. 


History: En. Sec. 2136, C. Civ. Proc. 
1895; re-en. Sec. 7296, Rev. C. 1907; re-en. 
Sec. 8345, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1198. 


References 


Continental Supply Co. v. White et al., 
92 M 254, 268, 12 P 2d 569. 
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(8346) Same relative to new trials. 


Collateral References 


Mechanies’ Liens¢=3. 
57 C.J.S. Mechanics’ Liens § 3. 


Amount of compensation of attorney for 
services as to mechanic’s lien in absence 
of contract or statute fixing amount. 56 
ALR 2d 114. 


The provisions of the Code 


of Civil Procedure (Title 93) relative to new trials and appeals, except in 
so far as they are inconsistent with the provisions of this chapter, apply to 
the proceedings mentioned in this chapter. 


History: En. Sec. 2137, C. Civ. Proc. 
1895; re-en. Sec. 7297, Rev. C. 1907; re-en. 
Sec. 8346, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1199. 


45-509. 


(8347) All persons interested may be made parties. 


Collateral References 


Mechanics’ Liens¢309; New Trial€-4. 
57 C.J.S. Mechanics’ Liens § 349; 66 
C.J.S. New Trial §1. 


All per- 


sons interested in the matter in controversy, or in property charged with 
the lien, or having liens thereon, may be made parties. 


History: En. Sec. 2138, C. Civ. Proc. 
1895; re-en. Sec. 7298, Rev. C. 1907; re-en. 
Sec. 8347, R. C. M. 1921. 


Bankrupt Party 


Ordinarily, in a suit to establish a ma- 
terialman’s lien, the principal contractor is 
an indispensable party; but where plain- 
tiff had named the contractor as a de- 
fendant but he had not been served and 


the contractor’s trustee in bankruptcy was 


also named and relief was sought against 
him, the absence of the principal contrac- 
tor as a party was immaterial. Monarch 
Lumber Co. v. Wallace, 132 M 163, 314 
P 2d 884, 


Complaint Naming Parties 


The naming of persons in the complaint 
to enforce the lien does not make them 
parties unless they are within the rule de- 
fining necessary parties. Missoula Mer- 
eantile Co. v. O’Donnell, 24 M 65, 74, 60 
PB, 594, 991. 


Execution Creditor 


An execution creditor of an oil well 
operator who on judicial sale had bought 
casing furnished by plaintiff len holder 
after the lien claim had been filed was 
a proper party defendant in the action 
to foreclose the lien. Continental Supply 
Co. v. White et al., 92 M 254, 260, 12 P 
2d 569. 
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Collateral References 


Mechanies’ Liens€=255. 

57 C.J.S. Mechanics’ Liens § 278. 

36 Am. Jur. 156, Mechanics’ 
§§ 245 et seq. 


Owner as Necessary Party 


In a suit seeking to enforce or establish 
the validity of a mechaniec’s lien, the 
owner or person whose interest is sought 
to be charged is a necessary party to the 
action. Caseade Elec. Co. v. Associated 
Creditors, Inc., 124 M 370, 224 P 2d 146, 
149. 


Liens, 


45-510. (8348) Limitation of actions. All actions under this chapter 
must be commenced within two years from the date of the filing of the len. 


History: En. Sec. 2139, C. Civ. Proc. 
1895; re-en. Sec. 7299, Rev. C. 1907; amd. 
Sec. 1, Ch. 127, L. 1921; re-en. Sec. 8348, 
R. C. M. 1921. 


What amounts to bringing of suit within 
limited time required by mechanic’s lien 
statute. 75 ALR 695. 

Time limitation in mechanie’s lien stat- 
ute as a limitation of the right or only of 
the remedy. 139 ALR 903. 

Personal judgment as essential to en- 
foreement of mechanic’s lien. 147 ALR 
1099. 

Rights and remedies under lien statute 
of one performing work only part of which 
is of a lienable character. 149 ALR 682. 


45-511. (8349) Who deemed owners. Every person, including guard- 
ians of minors, married women, and any company, association, or corpora- 
tion not tenants or lessees, for whose use, benefit, or enjoyment any 
property, building, structure, or improvement mentioned in this chapter is 
constructed, repaired, or altered, is deemed the owner thereof for the pur- 


Collateral References 


Mechanics’ Liens€~260. 

57 C.J.S. Mechanics’ Liens 

g0frAm: Jum los, 
§§ 241 et seq. 


§ 282. 


Mechanics’ Liens, 


poses of this chapter. 


History: En. Sec. 1387, 5th Div. Comp. 
Stat. 1887; amd. Sec. 3, p. 72, Ex. L. 1887; 
amd. Sec. 2140, C. Civ. Proc. 1895; re-en. 
Sec. 7300, Rev. C. 1907; re-en. Sec. 8349, 
ReaCe M1021. 


Conditional Purchaser 


One purchasing real property under a 
conditional sale contract providing that 
in ease of default in the matter of pay- 
ment of taxes or assessments against the 
property or in any of the deferred pay- 
ments, the vendor could declare the con- 
tract at an end and retain all payments 
theretofore made, was not an “owner” 
within the meaning of the Mechanics’ or 
Materialmen’s Lien Act. Dewey Lumber 
Co. v. MeQuirk et al., 96 M 294, 301, 30 
P 2d. 475. 


Improvements at Request of Owner’s 
Agent 


Where the owner of a building permit- 
ted a brother of her attorney-in-fact to 
rent it to the occupant, to make arrange- 
ments with contractor relative to certain 
improvements thereon, to collect the rent 
and endorse checks given in payment of 
rent, ete. he was at least the ostensible 
agent of the owner in causing contractor 
to perform the work on the building for 
which he filed the lien. Doney vy. Ellison, 
103 M 591, 597, 64 P 2d 348. 


Owner to Benefit from Improvement 


Under the statutes of this state, the 
name of the “owner” required to be men- 
tioned in the lien claim is the name of 
the owner of the interest to be affected 
by, or charged with, the lien, and the 
mention of the record owner is not suffi- 
cient when he is not the person for whose 
use or benefit the property, building, or 
improvement is constructed, repaired or 
altered. Missoula Mercantile Co. v. O’- 
Donnell, 24 M 65, 78, 60 P 594, 991. 


Pleading Ownership 


Alleged insufficiency of the complaint, 
in a suit to foreclose a mechanie’s lien, 
for indefiniteness as to the ownership of 
the property on which the work was done, 
was cured where the pleader attached to 
and made a part of the complaint a copy 
of the lien setting forth the name of the 
record owner. Doney v. Ellison, 103 M 591, 
595, 64 P 2d 348. 


Tenant Procuring Materials 


The interests of the owners of a mine 
were not subject to a lien for labor and 
materials procured by a tenant in his 
operations on the mine. Block v. Murray, 
12 M 545, 548, 31 P 550. See Montana L. 
& M. Co. v. Mining Co. 15 M 20,.23537 
P 897, and Pelton v. Minah Con. Min. Co., 
Pi AMeZe le 28 oe 300. 
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Collateral References 


Mechanics’ Liens€-189. 
57 C.J.S. Mechanics’ Liens Salou 


Interest of spouse in estate by entireties 
as subject to mechaniec’s lien in satisfac- 
tion of his or her individual debt. 75 ALR 
2d 1192. 


45-512. (8350) Satisfaction of lien. Whenever any indebtedness which 
is a lien upon any such real estate, structure, building, or other improve- 
ment is paid and satisfied, it is the duty of the creditors to acknowledge 
satisfaction thereof as in case of a mortgage; and if any creditor fail to 
acknowledge satisfaction, as aforesaid, he is liable to any person injured 
by such failure to the amount of such injury and the costs of action. 


History: En. Sec. 841, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 1385, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2141, C. Civ. Proc. 
1895; re-en. Sec. 7301, Rev. C. 1907; re-en. 
Sec. 8350, R. C. M. 1921. 


vised Codes, in Lane v. Lane Potter Lum- 
ber Co., 40 M 541, 551, 107 P 898. 
Collateral References 


Mechanics’ Liens@~242, 243. 


57 C.J.S. Mechanics’ Liens §§ 240, 246. 
References 


Cited or applied as section 7301, Re- 


CHAPTER 6 


LIENS FOR SALARIES AND WAGES 


Section 45-601. Preferred creditors when assignment of property is made. 


45-602. Allowance of attorney’s fees. 
45-603. Priority of wages in case of death of employer. 
45-604. Same, in cases of execution or attachment. 
45-605. Service of notice. 
45-606. Proceeding if claim disputed. 
45-607. Original action cannot be dismissed. 
45-608. Certain encumbrances—when not affected. 
45-601. (8351) Preferred creditors when assignment of property is 


made. In all assignments of property made by any person to trustees or 
assignees on account of the inability of the person, at the time of the assign- 
ment, to pay his debts, or in proceedings of insolvency, the wages of the 
miners, mechanics, salesmen, servants, clerks, or the laborers employed by 
such person, to the amount actually owed, and for services rendered within 
four (4) months previously, are preferred claims, and must be paid by such 
trustees or assignees before any other creditor or creditors of the assignor. 


History: Ap. p. Sec. 2050, 5th Div. Assignment to Creditor 
Comp. Stat. 1887; amd. Sec. 2150, C. Civ. 


Proc. 1895; re-en. Sec. 7302, Rev. C. 1907; 
re-en. Sec. 8351, R. C. M. 1921; amd. Sec. 
1, Ch. 109, L. 1943. Cal. C. Civ. Proc. Sec. 
1204. 


Affirmation of Judgment 


Where there is no evidence in the rec- 
ord, and the findings of the court bring 
the plaintiff within the operation of the 
statute known as the ‘“Wageworkers’ 
Law,” a judgment for plaintiff against an 
assignee for the benefit of creditors will 
be affirmed on the authority of Flanders 
v. Murphy, 10 M 398, 25 P 1052, and Mar- 
shall v. Livingston Nat. Bank, 11 M 351, 
28 P 312. Knatz v. Wise, 16 M 555, 557, 
eae. 730; 


It is no objection to a complaint in an 
action by a laborer to enforce his claim 
that it alleges an assignment to a creditor 
directly for his sole benefit, and not as 
a trustee or for the benefit of creditors. 
Flanders v. Murphy, 10 M 398, 400, 25 
P 1052; Marshall v. Livingston Nat. Bank, 
11 M 351, 364, 28 P 312. 


Chattel Mortgage in Form 


Where the effect of an instrument con- 
veying personal property is a transfer of 
a debtor’s property to a ereditor, with 
power to make an immediate sale of the 
same and render the overplus, after satis- 
fying the debt therein deseribed, to the 
debtor, which debt is made to be due at 
once, the transaction, though under the 
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name and in the form of a chattel mort- 
gage, will be regarded as an assignment 
and within the operation of a statute mak- 
ing the wages of an employee of the as- 
signor a preferred claim where the serv- 
ices were rendered within sixty days im- 
mediately preceding such assignment. Mar- 
shall v. Livingston Nat. Bank, 11 M 351, 
361, 28 P 312. 


Wage Harner’s Assignee as Claimant 


After a wage earner has once estab- 
lished his right to preference payment for 
wages earned within the period of sixty 
days immediately preceding a levy upon 
the property of his employer, by giving 
the notice provided for by the Wage- 
workers’ Law (sees. 45-601 to 45-608), he 
may assign his claim; the assignment 
carries with it the lien as an incident, and 
the assignee is therefore entitled to bring 
suit thereon. Thompson v. Twodot Ferti- 
lizer Co. et al., 71 M 486, 490 et seq., 230 
P 588. 


45-602. 


(8352) Allowance of attorney’s fees. 


LIENS 


References 


McBride v. School District No. 2, 88 M 
110, 117, 290 P 252. 


Collateral References 


Assignments for Benefit of Creditors¢= 
308(2); Insolvency@119(1). 

6 C.J.S. Assignments for Benefit of 
Creditors § 330; 44 C.J.S. Insolvency § 14. 

4 Am. Jur. 424, Assignment for Benefit 
of Creditors, § 162; 28 Am. Jur. 796, In- 
solvency, § 49; 35 Am. Jur. 505, Master 
and Servant, § 74. 


Contract provisions for deduction of 
union dues from wages of employees and 
their payment to union as within statute 
prohibiting or regulating assignment of 
future earnings or wages. 14 ALR 2d 177. 

Liens for severance or dismissal pay pro- 
vided for by employment contract or col- 
lective labor agreement. 40 ALR 2d 1052. 


In an action to establish 


a claim for salary or wages under the provisions of this chapter, the court 
must allow as costs a reasonable attorney’s fee to each claimant who estab- 
lishes his claim, or to the defendant if such claim be not established. 


History: En. Sec. 1, Ch. 17, L. 1915; 
re-en. Sec. 8352, R. C. M. 1921. 


45-603. 


Collateral References 


Assignments for Benefit of Creditors¢= 
318; Insolvency¢188. 

6 C.J.S. Assignments for Benefit of 
Creditors § 339; 44 C.J.S. Insolvency § 19. 


(8353) Priority of wages in case of death of employer. In 


case of the death of any employer, the wages of each miner, mechanic, sales- 
man, clerk, servant, and laborer for services rendered within four (4) 
months next preceding the death of the employer, in the amount actually 
owed, rank in priority next after the funeral expenses, expenses of the last 
sickness, the charges and expenses of administering upon the estate, and 
the allowance to the widow and infant children, and must be paid before 
other claims against the estate of the deceased person. 
History: En. Sec. 2051, 5th Div. Comp. Collateral References 


sited 1887; re-en. Sec. 2151, C. Civ. Proc. Executors and Administrators¢=261. 
1895; re-en. Sec. 7303, Rev. C. 1907; re-en. 34 C.J.S. Exeecutors and Administrators 
Sec. 8353, R. C. M. 1921; amd. Sec. 2, Ch. 


§ 461. 
109, L. 1943. Cal. C. Civ. Proc. Sec. 1205. 
References 
In re Stevenson, 87 M 486, 494, 289 P 
566. 
45-604. (8354) Same, in cases of execution or attachment. In case of 


executions, attachments, and writs of similar nature, issued against any per- 
son, except for claims for labor done, any miners, mechanics, salesmen, 
servants, clerks, or laborers, who have claims against the defendant for 
labor done, may give notice of their claims and the amount thereof, sworn 
to by the person making the claim, to the parties plaintiff and defendant to 
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the action in which such execution, attachment, or other writ has been is- 
sued, and upon the officer executing the same. Service of notice herein re- 
quired may be made upon the officer charged with the execution of such writ 
in one or more cases that may be pending against such person, who shall 
forthwith serve such notice and claim, by copy, upon the said parties, 
plaintiff and defendant, if found in the county where such action is pend- 
ing, or upon their respective attorneys employed in such case or cases 


pending. 


History: En. Sec. 2052, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 2152, C. Civ. Proc. 
1895; re-en. Sec. 7304, Rev. C. 1907; re-en. 
Sec. 8354, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1206. 


Entire Claim to Be Established 


Claimant should establish the whole of 
his claim, though he can be declared en- 
titled to a lien for only so much of it as 
accrued within sixty days next preceding 
the levy of the writ, not exceeding two 


Jurisdiction of Justice of Peace 


An action by a claimant to establish 
his claim for services, in so far as it seeks 
to establish and foreclose a lien on the 
debtor’s attached property, is a proceed- 
ing equitable in its nature, and not within 
the jurisdiction of a justice of the peace. 
Shea v. Regan, 29 M 308, 314, 74 P 737. 


Collateral References 


Master and Servant¢€—82(3). 
56 C.J.S. Master and Servant § 147. 


hundred dollars. Shea v. Regan, 29 M 308, 
314, 74 P 737. 


45-605. (8355) Service of notice. The officer serving said notice and 
claim shall forthwith, after such service of the same, make return thereof, 
showing such service, where and how made. Service may be made in any 
case at any time before the actual sale of the property levied upon in such 
pending action, and unless such claim is disputed by the debtor or a creditor 
or party plaintiff, such officer must pay such person out of the proceeds of 
the sale the amount he is entitled to receive for services rendered within 
the four (4) months next preceding the levy of the writ, not exceeding the 
amount actually owed. If any or all of the claims so presented, and claim- 
ing preference under this chapter, are disputed by either the debtor or a 
creditor, the person presenting the same must commence an action within 
ten (10) days after notice of such dispute is served upon such claimant, as 
provided for in the next section, for the recovery thereof; and the officer 
must retain possession of so much of the proceeds of the sale as may be 
necessary to satisfy such claim and costs until the final determination of 
such action; and in case judgment be had, the costs are a preferred claim, 
which may include a reasonable attorney’s fee. 


History: En. Sec. 2052, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2153, C. Civ. Proc. 
1895; re-en. Sec. 7305, Rev. C. 1907; re-en. 
Sec. 8355, R. C. M. 1921; amd. Sec. 3, Ch. 
109, L. 1943. 


Parties to Action 


Where the claimant commences an ac- 
tion to establish a disputed claim, neither 
the sheriff holding the attached property 
nor the attaching creditor is a necessary 
or proper party to such action, though the 
latter may, if he deem it advisable, inter- 
vene. Shea v. Regan, 29 M 308, 314, 74 
ay OYE 


Waiver by Failure to Bring Action 

Where a claimant fails to commence an 
action against his debtor within ten days 
after the date of the notice that his claim 
was disputed, he waives his right to a lien. 
Shea v. Regan, 29 M 308, 314, 74 P 737. 


References 
Thompson v. Twodot Fertilizer Co. et 
al., 71 M 486, 491, 230 P 588. 


Collateral References 


Master and Servant€—82(5). 
56 C.J.S. Master and Servant § 149, 
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45-606. (8356) Proceeding if claim disputed. The debtor or creditor 
intending to dispute any claim presented under the provisions of the last 
section shall, within ten (10) days after receiving notice of such claim, 
serve upon the claimant and officer holding such execution, attachment, or 
other writ, a statement in writing, verified by the oath of the debtor or 
person disputing such claim for services, setting forth that no part of said 
claim, not exceeding a sum specified, is justly due from the debtor to the 
claimant for services rendered within the four (4) months next preceding 
the levy of the execution, attachment, or other writ, as the case may be. 
If the claimant bring suit on a claim which is disputed in part only, and 
fail to recover a sum exceeding that which was admitted to be due, he shall 
not recover costs, but costs shall be adjudged against him; and where such 
claimant fails to bring suit upon his claim, which is disputed in part only, 
he shall be deemed to have waived that portion of his claim disputed. 

History: En. Sec. 2053, 5th Div. Comp. References 


Stat. 1887; re-en. Sec. 2154, C. Civ. Proc. Cited or applied as section 2154, Code 
1895; re-en. Sec. 7306, Rev. C. 1907; re-en. of Civil Procedure, in Shea v. Regan, 29 M 
Sec. 8356, R. C. M. 1921; amd. Sec. 4, Ch. 308, 313, 74 P 737; Thompson v. Twodot 
109, L. 1943. Cal. C. Civ. Proc. Sec. 1207. Fertilizer Co. et al., 71M 486, 491, 930 


P 588. 


45-607. (8357) Original action cannot be dismissed. Persons having 
the preferred claims mentioned in this chapter are entitled to a lien upon 
the property attached or levied upon, and if said claims are not disputed, 
or if a judgment is recovered for the same, the officer must pay such claims 
out of the property, and the original action cannot be dismissed without 
the consent of the owners of such preferred claims. 


History: En. Sec. 2155, C. Civ. Proc. Fertilizer Co. et al., 71 M 486, 491, 230 
1895; re-en. Sec. 7307, Rev. C. 1907; re-en. P 588. 
Sec. 8357, R. C. M. 1921. 

Collateral References 

References . Dismissal and Nonsuit€=20; Master and 

Cited or applied as section 2155, Code Servant€—82(5). 
of Civil Procedure, in Shea v. Regan, 29 M 27 C.J.S. Dismissal and Nonsuit § 28; 
308, 313, 74 P 737; Thompson v. Twodot 56 C.J.S. Master and Servant § 149. 


45-608. (8358) Certain encumbrances—when not affected. Nothing in 
this chapter shall be construed so as to affect any lien, encumbrance, or 
mortgage held by any creditor of. such employer prior to said four (4) 
months. 


History: En. Sec. 2054, 5th Div. Comp. Collateral References 
Stat. 1887; re-en. Sec. 2156, C. Civ. Proc. Master and Servant€=82(3). 
1895; re-en. Sec. 7308, Rev. C. 1907; re-en. ROT So Master and ’S t $147 
Sec. SS5BNRiGtMoelogiemmdaseciB.Ch. 9 9° 1 10 9 ve tenia 
109, L. 1943. 
CHAPTER 7 


CROP LIENS FOR SEED, GRAIN AND HAIL INSURANCE 


Section 45-701. Lien upon crops for seed or for funds to purchase seed. 
45-702. Filing statement of lien in office of county clerk and recorder. 
45-703. Priority of lien. 
45-704, Acknowledgment of satisfaction of lien. 
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CROP LIENS 45-702 
45-705. Hail insurance lien on crop. 
45-706. Same—filing notice of lien. 
45-707. Satisfaction of lien. 
45-701. (8359) Lien upon crops for seed or for funds to purchase seed. 


Any person, company, association, or corporation, who shall furnish to 
another seed to be sown or planted, or funds or means with which to pur- 
chase such seed to be sown or planted, or to be used in the production or 
cultivation of a crop or crops on the lands owned or contracted to be 
purchased, used, leased, occupied, or rented by him, or held under govern- 
ment entry, shall, upon filing the statement provided for in the next 
section, have a lien not exceeding the purchase price of seven hundred 
bushels upon the crop produced from the seed or grain so furnished, or 
any part thereof, and, upon the seed or grain threshed from such crop, to 
secure the payment of the amount or the value of the seed or grain so 
furnished, or the funds or means advanced to purchase the same. 


History: En. Sec. 1, Ch. 23, L. 1915; 
amd. Sec. 1, Ch. 15, Ex. L. 1918; re-en. Sec. 
8359, R. C. M. 1921. 


a suit in equity is the proper remedy. Mer- 
chants Fire Assurance Corporation of New 
York v. Watson, 104 M 1, 13, 64 P 2d 617. 


Cross-Reference Verification by Corporation 


State’s lien on crops, sees. 81-418, 81-917, 
81-1010. 


Equity Jurisdiction on Legal Issues 


In an action on a promissory note given 
in payment of premiums on hail insurance 
policies and secured by lien on crops, de- 
fendant was not entitled to jury trial 
where he interposed counterclaim present- 
ing issues at law; when equity takes juris- 
diction, its power to decide is full and 
complete. Merchants Fire Assurance Cor- 
poration of New York v. Watson, 104 M 1, 
13, 64 P 2d 617. 


Suit in Equity Proper Remedy 


Where a statute creating a lien does 
not provide a remedy for its enforcement, 


45-702. 
recorder. 


In view of this section providing that a 
corporation may perfect a seed lien, the 
statute, however, not specifying the man- 
ner in which the statement of lien shall 
be verified nor by whom in the event the 
claimant is a corporation, and in view of 
the fact that a corporation can only act 
through its officer, an affidavit attached 
to such a lien claim signed First National 
Bank of Savage, by its president and 
cashier was sufficient. Thedin et al. v. 
First Nat. Bank, 67 M 65, 69, 214 P 956. 


Collateral References 
AgricultureC-11. 

3 C.J.S. Agriculture § 45. 

2 Am. Jur. 404, Agriculture, § 10. 


(8360) Filing statement of lien in office of county clerk and 
Any person who is entitled to a len under this act shall, within 


thirty days after the seed or grain is furnished, or the funds, means, or 
moneys advanced therefor, file in the office of the county clerk and recorder 
of the county in which such seed or grain is to be planted or used, a state- 
ment in writing, verified under oath, showing the kind and quantity of 
the seed or grain furnished, its value, or the amount of the funds or money 
advanced to pay therefor, the name of the person or persons to whom 
furnished, and a description of the land and of each tract of land upon 
which the same is to be or has been planted, or sown, or used in the 
production of a crop or crops. Unless the person entitled to such lien shall 
file such statement within the time aforesaid, he shall be deemed to have 
waived the right thereto. 


History: En. Sec. 2, Ch. 23, L. 1915; 
amd. Sec. 2, Ch. 15, Ex. L. 1918; re-en. 
Sec. 8360, R. C. M. 1921. 


References 


Thedin et al. v. First Nat. Bank, 67 M 
65, 70, 214 P 956. 
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45-703. (8361) Priority of lien. The lien provided by this act shall, as 
to the crop covered thereby, have priority over all other liens and encum- 
brances thereon. 

History: En. Sec. 3, Ch. 23, L. 1915; Collateral References 
re-en. Sec. 3, Ch. 15, Ex. L. 1918; re-en. 2 Am. Jur. 401, Agriculture, § 7. 
Sec. 8361, R. C. M. 1921. 

References 


Thedin et al. v. First Nat. Bank, 67 M 
65, 69, 214 P 956. 


45-704. (8362) Acknowledgment of satisfaction of lien. Whenever the 
indebtedness which is a lien upon such grain or other crops is paid and 
satisfied, it is the duty of the lienor to acknowledge satisfaction thereof as 
in the case of a chattel mortgage, and to discharge the said hen of record; 
and if any lienor fails to acknowledge satisfaction and discharge of said 
lien as aforesaid, he is liable to any person injured thereby in the amount of 
such injury and the costs of the action. 


History: En. Sec. 4, Ch. 15, Ex. L. 1918; 
re-en. Sec. 8362, R. C. M. 1921. 


45-705. (8363) Hail insurance lien on crop. Any person, company, 
association, or corporation who shall furnish to another hail insurance for 
the purpose of protecting the said party’s crop from damage by hail during 
the hail season of the then growing or seeded crop, whether the said crop or 
erops be on the land owned or contracted to be purchased, used, leased, 
occupied, or rented by the said insured or held under government entry, 
shall, upon filmg the statement provided for in the next section, have a 
lien subject to any seed lien that may then or thereafter be placed on rec- 
ord against the said crop for the amount due the said person, company, 
association, or corporation furnishing the hail insurance from the said in- 
sured so protected, whether it be on a note given, open account, or assess- 
ment, due or to become due, for the current year’s protection, upon the 
crop produced on the said land so protected or any part thereof, and upon 
the seed or grain threshed from such crop to secure the payment of the 
amount due or the assessment levied against the said insured for the said 
Insurance provided. 


History: En. Sec. 1, Ch. 223, L. 1921; Cross-Reference 
re-en. Sec. 8363, R. C. M. 1921. State hail insurance, lien on crop, sec. 
82-1510. 


45-706. (8364) Same—filing notice of lien. Any person who is entitled 
to a lien under this act shall, within thirty days after the said insurance 
is issued, file in the office of the county clerk and recorder of the county 
in which the crop so insured is located a statement in writing verified 
under oath giving the description of the land upon which the crop is 
planted, together with the kind of crop insured; provided, that with a 
mutual company it may file a lien for the largest amount that may 
become due under its assessment power, and in the event that the amount 
assessed shall not be as large as the amount of the len claimed, then the 
amount assessed and due shall be the amount the mutual insurance com- 
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pany shall be entitled to under this lien. Unless the person, company, asso- 
ciation, or corporation entitled to such a lien shall file such statement within 
the time aforesaid, he or it shall be deemed to have waived the right thereto. 


History: En. Sec. 2, Ch. 223, L. 1921; 
re-en. Sec. 8364, R. C. M. 1921. 


45-707. (8365) Satisfaction of lien. Whenever the indebtedness, which 
is a lien upon such grain or other crops, is paid or satisfied on or before 
November 1 of the then current year, it is the duty of the lienor to 
acknowledge satisfaction thereof, as in the case of a chattel mortgage, 
within twenty days after receiving payment, and to discharge the said lien 
of record, and if any lienor fails to acknowledge satisfaction and discharge 
of said lien as aforesaid he is liable to any person injured thereby in the 
amount of such injury and the costs of action. If any hail lien is not satisfied 
on or before the first day of March of the next succeeding year after the 
insurance was carried on the crop, the same shall be deemed satisfied and 
released of record. 


History: En. Sec. 3, Ch. 223, L. 1921; 
re-en. Sec. 8365, R. C. M. 1921. 


CHAPTER 8 
THRESHERMEN’S LIENS 


Section 45-801. Liens of threshermen and owners of combine harvester and thresher 
upon grain or crops. 
45-802. Claim of lien, when, where and how filed, service of notice. 
45-803. Endorsement and abstract of lien by county clerk. 
45-804. Priority of lien. 
45-805. Limitations of actions to foreclose threshermen’s liens. 
45-806. Rules of practice. 
45-807. Parties to action. 
45-808. Owner defined. 
45-809. Acknowledgment of satisfaction of lien—penalty. 


45-801. (8366) Liens of threshermen and owners of combine havester 
and thresher upon grain or crops. All threshermen owning or operating 
threshing machines, and all owners of combine harvesters and threshers, 
shall have a lien upon the grain and other crops threshed by said threshing 
machine or cut and threshed by said combine harvester and thresher, for 
and on account of the services rendered and the labor performed by them 
on said grain and crops, and which len may be claimed by the owner of 
said grain for the reasonable value of such services, if same are performed 
by him, provided, however, that any such lien shall not exceed seven 
cents (7c) per bushel of grain threshed or when harvested and threshed 
by combine harvester and thresher it shall not exceed one dollar and 
fifty cents ($1.50) per acre, except flax, clover seed, alfalfa seed, or other 
grass seeds, which shall be charged for at the prevailing price for that 
particular locality in which such grain or seed is threshed or combined; 
and, provided, notices are given and lien is filed within the time provided 
by this act. 


History: En. Sec. 1, Ch. 25, L. 1915; 1, Ch. 20, L. 1929; amd. Sec. 1, Ch. 112, L. 
re-en. Sec. 8366, R. C. M. 1921; amd. Sec. 1931; amd. Sec. 1, Ch. 124, L. 1933. 
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Collateral References 
AgricultureG-11. 

3 C.J.S. Agriculture § 53. 

2 Am. Jur. 404, Agriculture, § 9. 


Account to Be Filed 


One claiming a thresherman’s lien, under 
this section and the following section, 
must at least substantially follow the pro- 
eedural steps by which the right to the 
lien is perfected, among them its initiation 
by filing a just and true account of the 
amount due him for the services per- 
formed. Great Falls F. M. Co. v. Rocky 
Mt. E. Co., 94 M 188, 193, 22 P 2d 303. 


45-802. (8367) Claim of lien, when, where and how filed, service of 
notice. Every person intending to avail himself of the benefits of this act 
must file with the county clerk of the county in which said grain or other 
crops were grown, within ten days after the last service was rendered or 
labor performed in the threshing of said grain or other crops, or the cutting 
and harvesting and threshing by said combined harvester and thresher, a 
notice that within twenty days a lien, of not to exceed twelve cents per 
bushel for grain threshed or not to exceed two dollars per acre for grains 
harvested and threshed with a combined harvester and thresher, except flax, 
clover seed, alfalfa seed, or other grass seeds, which shall be charged for 
at the prevailing price for that particular locality in which such grain 
or seed is threshed or combined, will be claimed, and within twenty days 
thereafter shall file with the county clerk and recorder of the county in 
which said grain or other crops were grown, a just and true account of the 
amount due him or them for such services or labor after allowing all just 
eredits and offsets and containing a correct description of the grain or other 
crops to be charged with such len, the price agreed upon for such threshing 
or cutting and harvesting, the name of the person, firm or corporation for 
whom such labor and services were performed, and a description of the 
lands as nearly as possible, upon which said grain or other crops were 
raised, and a description of the legal subdivision of land upon which said 
grain is stored, and if said grain is stored in an elevator, the locality of the 
said elevator, which statements of facts shall be verified by affidavit of the 
person claiming such hen, or his duly authorized agent or attorney, having 
knowledge of the facts; but any error or mistake in the account or deserip- 
tion of the grain or other crops or of the property upon which it was 
raised, shall not invalidate such said lien. 

If the grain or other crops so threshed, cut, harvested and threshed are 
being hauled from the machine or combine direct to the elevator or to any 
other purchaser, then the threshermen or owner of the combine desiring to 
claim such lien shall also serve written notices upon the elevatorman or 
other private purchaser, that he will claim and file a len upon said grain or 
other crops for his services or labor performed in threshing, or combining 
and threshing the same. 

History: En. Sec. 2, Ch. 25, L. 1915; 


Cropper’s right to thresher’s lien or lien 
for other work on share of owner. 35 
ALR 450. 


must at least substantially follow the 


amd. Sec. 1, Ch. 162, L. 1917; amd. Sec. 1, 
Ch. 71, L. 1921; re-en. Sec. 8367, R. C. M. 
1921; amd. Sec. 2, Ch. 20, L. 1929; amd. 
Sec. 2, Ch. 112 5121934: 


Account to Be Filed 


One claiming a threshermen’s lien, under 
this section and the preceding section, 


procedural steps by which the right to 
the lien is perfected, among them its 
initiation by filing a just and true account 
of the amount due him for the services 
performed. ~ Great’ Falls by Ma Comma. 
Rocky Mt. E. Co., 94 M 188, 193 et seq., 
22 P 2d 303. 
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Conversion by Payment on Unperfected 
Lien 

Where a thresherman served a notice 
of claim of len on a erop threshed by 
him, as required by this section, upon 
an elevator company, but never initiated 
his right to a lien by filing an account 
of the amount due him with the county 
clerk, he never acquired a lien, and the 
company in buying the wheat covered by a 
prior mortgage, and paying the amount 
claimed by the supposed holder of a 
threshermen’s lien with the consent of the 


45-803. 


45-808 


mortgagor, was without defense to the 
mortgagee’s action in conversion. Great 
Falls F. M. Co. v. Rocky Mt. E. Co., 94 
M 188, 193 et seq., 22 P 2d 303. 


Creation of Lien 


Contention that a threshermen’s lien is 
created by the services and labor per- 
formed by him, and not by the filing of 
the account required by this section, is 
without merit. Great Falls F. M. Co. v. 
Rocky Mt. E. Co., 94 M 188, 193 et seq., 
22 P 2d 303. 


(8368) Endorsement and abstract of lien by county clerk. The 


county clerk must endorse upon such lien the day of its filing, make an ab- 
stract thereof in a book kept by him for that purpose and properly indexed, 
containing the date of the filing, the name of the person claiming the lien, 
the amount thereof, the name of the person against whose property the lien 
is filed, and a deseription of the property to be charged with the same. 


History: En. Sec. 3, Ch. 25, L. 1915; 
re-en. Sec. 8368, R. C. M. 1921. 


45-804. (8369) Priority of lien. The lien for work or labor done or 
services rendered as specified in section 45-801 shall be prior to and have 
precedence over any mortgage, encumbrance, or other hen upon said grain 
or other crops, except the hen for the seed furnished for the purpose of 
erowing this particular crop. 


History: En. Sec. 4, Ch. 25, L. 1915; 
re-en. Sec. 8369, R. C. M. 1921. 


Collateral References 
2 Am. Jur. 401, Agriculture, § 7. 


45-805. (8370) Limitations of actions to foreclose threshermen’s liens. 
All actions for the foreclosure and. enforcement of the len herein provided 
for must be commenced within six months from the filing of the lien. 


History: En. Sec. 5, Ch. 25, L. 1915; 
re-en. Sec. 8370, R. C. M. 1921; amd. Sec. 
i (Chee eh Wi Eee 


45-806. (8371) Rules of practice. Except as otherwise provided, the 
provisions of the Code of Civil Procedure (Title 98) are applicable to and 
constitute the rules of practice for the enforcement and foreclosure of the 
lien herein provided for. 


History: En. Sec. 6, Ch. 25, L. 1915; 
re-en. Sec. 8371, R. C. M. 1921. 


45-807. (8372) Parties to action. All persons interested in the matter 
in controversy or the property to be charged with the lien, or having hens 
thereon, may be made parties to an action for the foreclosure thereof. 


History: En. Sec. 7, Ch. 25, L. 1915; 
re-en. Sec. 8372, R. C. M. 1921. 


45-808. (8373) Owner defined. Every person, including guardians or 
minors, married women, and any company, firm, association, or corporation 
for whose use or benefit the grain or other crops mentioned herein are 
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threshed, or the services rendered or labor performed, is deemed the owner 
thereof for the purposes herein mentioned. 


History: En. Sec. 8, Ch. 25, L. 1915; 
re-en. Sec. 8373, R. C. M. 1921. 


45-809. (8374) Acknowledgment of satisfaction of lien—penalty. When- 
ever the indebtedness which is a lien upon any such grain or other crops 
is paid and satisfied, it is the duty of the lienor to acknowledge satis- 
faction thereof as in case of a mortgage, and to discharge the said lien of 
record; and if any lienor fails to acknowledge satisfaction and discharge 
said lien as aforesaid, he is liable to any person injured thereby in the 
amount of such injury and the costs of action. 


History: En. Sec. 9, Ch. 25, L. 1915; 
re-en. Sec. 8374, R. C. M. 1921. 


CHAPTER 9 
FARM LABORERS’ LIENS 


Section 45-901. Farm laborers’ liens—who may have. 
45-902. How lien obtained. 
45-903. The duty of clerk and recorder—fee. 
45-904. No priority among lien holders. 
45-905. Notice to other lien holders. 
45-906. Rules of practice. 
45-907. New trials and appeals. 
45-908. Parties. 
45-909. Costs and attorney’s fees allowed. 
45-910. Limitations of actions to foreclose liens. 
45-911. Acknowledgment of satisfaction of lien—penalty. 


45-901. (8374.1) Farm laborers’ liens—who may have. Any person who 
performs services for another in the capacity of a farm or ranch laborer 
shall have a lien on all crops of every kind grown, raised or harvested by 
the person for whom the services were performed during said time, as se- 
curity for the payment of any wages due or owing to such persons for 
services so performed, and said lien shall have priority over all other liens, 
chattel mortgages or encumbrances excepting, however, feed sufficient for 
three (3) months for one horse, two (2) cows and their calves, four (4) 
hogs and fifty (50) domestic fowls, seed grain and threshers’ liens; pro- 
vided, that the wages for which a lien may be claimed shall not be in excess 
of one hundred dollars ($100.00), nor for a period of time exceeding sixty 
(60) days next preceding the date of filing the said hen; provided further, 
that in case any such person without cause quits his employment before 
the expiration of the time for which he is employed, then he shall not 
be entitled to a lien as herein provided. 


History: En. Sec. 1, Ch. 196, L. 1935. Cropper’s right to thresher’s lien or lien 
for other work on share of owner. 35 ALR 

Collateral References 450, 

Agriculture@-11. Provisions of statutes or bonds to secure 

3 C.J.S. Agriculture § 45. payment for work or labor as ineluding 

2 Am. Jur. 402, Agriculture, § 8. use of laborer’s own team, automobile, or 


other equipment. 71 ALR 1136. 
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45-902. (8374.2) How lien obtained. In order to acquire a lien, as speci- 
fied in the preceding section, the person performing such services shall 
within thirty (30) days after the services are fully performed file in the 
office of the clerk and recorder in the county in which any of the real estate 
is situated on which any crop is grown, upon which a lien is claimed, a 
statement verified by affidavit of the person claiming such lien or his 
duly authorized agent or attorney having knowledge of the facts, setting 
forth the terms of employment, the name of the employer, the time when 
the services were commenced and when ended, the wages agreed upon, if 
any, and if not agreed upon then the reasonable value of the same, the terms 
of payment, if any, and a description of the real estate on which any crop 
is grown, or has been grown, or harvested, on which a lien is claimed, the 
amount paid him, if any, and the amount remaining unpaid, and that said 
laborer claims a len for the same and the address to which notice shall be 
directed as hereinafter required by section 45-905. 

History: En. Sec. 2, Ch. 196, L. 1935. 


45-903. (8374.3) The duty of clerk and recorder—fee. It shall be the 
duty of the clerk and recorder to file and enter said verified statement, and 
he shall be entitled to a fee of fifty cents (50c) for filing the same. 

History: En. Sec. 3, Ch. 196, L. 1935. 


45-904. (8374.4) No priority among lien holders. If several persons 
have or obtain liens under the provisions of this act against property of 
the same employer, they shall have no priority among themselves but all 
must be paid pro rata from the proceeds of any foreclosure sale according 
to the provisions of the following sections. 

History: En. Sec. 4, Ch. 196, L. 1935. 


45-905. (8374.5) Notice to other lien holders. Every person intending 
to foreclose a lien secured under the provisions of this act, must give a 
written notice to the owner, or the person against whom the lien is claimed, 
and all chattel mortgagees, encumbrancers, and all other lien holders who 
appear on record in the office of the county clerk and recorder that in 
not less than ten days from the date of said len notice he will institute 
proceedings for the foreclosure of his lien, and all other labor hen holders 
to whom notice is given shall have the right to joi in said foreclosure 
proceedings and be entitled to a pro rata share of the proceeds of the fore- 
closure sale, as hereinafter provided for; provided however, if the notified 
labor lien holders do not join in said proceedings, they shall not be entitled 
to-share pro rata in the proceeds of said sale as aforesaid. 


The lien notice required herein must be given by registered mail and 
directed to the last known address of the owner, or the person against 
whom the lien is claimed, and to the addresses of the chattel mortgagees, 
encumbrancers, and all other lien holders as their addresses appear of 
record. The return of the foreclosure sale must be accompanied by due 
proof of the giving of such notice as required to be given herein. 

History: En. Sec. 5, Ch. 196, L. 1935. 
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45-906. (8374.6) Rules of practice. Except as otherwise provided in 
this act, the provisions of the Code of Civil Procedure (Title 93) are appli- 
cable to and constitute the rules of practice in the proceedings mentioned 
in this act. 

History: En. Sec. 6, Ch. 196, L. 1935. 


45-907. (8374.7) New trials and appeals. The provisions of the Code 
of Civil Procedure (Title 93) relative to new trials and appeals, except 
in so far as they are inconsistent with the provisions of this act, apply to 
the proceedings mentioned in this act. 

History: En. Sec. 7, Ch. 196, L. 1935. 


45-908. (8374.8) Parties. All persons interested in the matter in con- 
troversy, or in property charged with the hen, or having liens thereon 
may be made parties. 

History: En. Sec. 8, Ch. 196, L. 1935. 


45-909. (8374.9) Costs and attorney’s fees allowed. In an action to 
foreclose a lien under this act the court must allow as costs the money paid 
for filing the lien, and reasonable attorney fees in the district court and 
supreme court, and such costs and attorney fees must be allowed to each 
claimant whose lien is established and such reasonable attorney fees must 
be allowed to the defendant against whose property a len is filed, if such 
len be not established. 

History: En. Sec. 9, Ch. 196, L. 1935. 


45-910. (8374.10) Limitations of actions to foreclose liens. All actions 
for the foreclosure and enforcement of the lien herein provided for must 
be commenced within ninety (90) days from the filing of the lien. 

History: En. Sec. 10, Ch. 196, L. 1935. 


45-911. (8374.11) Acknowledgment of satisfaction of lien — penalty. 
Whenever the indebtedness which is a lien upon any of such crops is paid 
and satisfied, it is the duty of the henor to acknowledge satisfaction thereof 
as In ease of a chattel mortgage, and to discharge the said len of record; 
and if any lienor fails to acknowledge satisfaction and discharge said lien 
as aforesaid he is liable to any person injured thereby in the amount of such 
injury and costs of action. 

History: En. Sec. 11, Ch. 196, L. 1935. 


CHAPTER 10 


LABORERS’ AND MATERIALMEN’S LIENS ON OIL AND GAS 
WELLS AND PIPELINES 


Section 45-1001. Lien for labor and materials furnished for use on leasehold for oil 
and gas purposes or pipelines. 
45-1002. Lien for labor or supplies furnished for contractor. 
45-1003. Manner of enforcing liens—duty of county clerks. 
45-1004. How len perfected. 
45-1005. Date lien arises—preference over other liens—parity of liens. 
45-1006. Priority of lien over mortgage or other liens. 
45-1007. Lien for running account as single contract. 
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45-1008. Right of subcontractor against contract price—notice. 
45-1009. Removal prohibited—injunection—lien follows property wrongfully 
removed. 
45-1010. Notice to purchaser of oil and gas. 
45-1011. “Owner” defined—leasehold interests—how affected. 
45-1012. “Material” and “furnish” defined. 
45-1001. (8375) Lien for labor and materials furnished for use on lease- 


hold for oil and gas purposes or pipelines. Any person, corporation, or 
copartnership who shall under contract, expressed or implied, with the 
owner of any leasehold for oil and gas purposes, or the owner of any gas 
pipe or oil pipeline, or with the trustee or agent of such owner, perform 
labor or furnish material, or services used in the digging, drilling, torpedo- 
ing, completing, operating, or repairing of any oil or gas well, or oil or gas 
pipeline, or who shall furnish any material or services, or perform any 
labor in constructing or putting together any of the machinery used in 
digging, drilling, torpedoing, operating, completing or repairing any oil 
or gas well or oil or gas pipeline, whether or not such material is incor- 
porated therein or becomes a part thereof, shall have a lien for the amount 
due therefor, including transportation and mileage charges connected 
therewith and interest from the date the same was due, upon the whole 
of such leasehold or oil or gas pipeline, the appurtenances thereon, and 
upon all material owned by the owner of such leasehold or oil or gas 
pipeline and used in the digging, drilling, torpedoing, completing, operat- 
ing or repairing of any such oil or gas well or oil or gas pipeline, and upon 
all oil or gas wells located on such leasehold, and upon all oil or gas pro- 
duced from such leasehold and the proceeds thereof inuring to the working 
interest therein as such working interest existed on the date the labor 
was first performed or materials or services were first furnished. Provided, 
however, that in the event labor is performed for, or materials or services 
are furnished to, the owner of the working interest in only a portion of 
the acreage covered by a lease, the hen granted herein shall be restricted 
to such portion of the acreage. Provided further, that the hen herein 
gvranted shall not extend to any royalty interests, overriding royalty inter- 
ests or oil payments created prior to the date the first item of material 
or services are furnished or the date the first labor is performed. 


History: En. Sec. 1, Ch. 45, L. 1917; materials enhance the value of the lienee’s 


re-en. Sec. 8375, R. C. M. 1921; amd. Sec. 
1, Ch. 152, L. 1923; amd. Sec. 1, Ch. 143, 
2 We Ro 


Agent or Trustee May Contract 


The contract for work or materials, ex- 
press or implied, which under this section 
forms the basis for the lien thereby ecre- 
ated, may be with the owner of an oil and 
gas leasehold, or with his agent or trustee. 
Blose v. Havre Oil & Gas Co., 96 M 450, 
460 et seq., 31 P 2d 738. 


Construction to Effect Purpose 


Mechanics’ and materialmen’s lien laws 
granting liens for labor and materials 
furnished to oil and gas leasehold owners, 
considering their purpose to make secure 
payment of those who by their labor or 


property, should be so construed, without 
violating the true signification of the lan- 
guage used, as to best promote their ob- 
ject and efficiency in all their parts. Blose 
v. Havre Oil & Gas Co., 96 M 450, 460 
et seq., 31 P 2d 738. 


Deficiency Judgment Proper 


In an action to foreclose a lien for labor 
performed about an oil well sunk on leased 
land, granted by this section, the court 
may, in the event the sale of the property 
covered by the lien prove insufficient to 
pay the amount due plaintiff, with in- 
terest, costs and attorney’s fee, provide 
for a deficiency judgment. Hockman v. 
Sunhew Petroleum Corp., 92 M 174, 176 
et seq., 11 P 2d 778. 
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Definition of “Owner” 


The word “owner” as used in this sec- 
tion, in providing that a person perform- 
ing labor for the owner of a leasehold for 
oil and gas purposes, shall have a lien up- 
on the interest of such owner, does not 
mean the record owner, but does mean one 
who has an estate in the property which 
may be assigned or transferred, and there- 
fore a notice of lien which named the 
transferee under an agreement of sale of a 
lease as the “owner” of a leasehold (the 
owner of an equitable interest) was not 
defective in not naming as owner the legal 
owner, only the equitable interest having 
been subject to the lien. Callender v. 
Crossfield Oil Rihana 84 M 263, ‘267, 
271, 275 P 273. 


Description of Property 


~ Courts are reluctant to set aside me- 
chanics’, liens merely because of a loose 
description of the property, and the gen- 
eral rule is that if there be a substantial 
comphance with the statutory provisions 
and there appears enough in the descrip- 
tion to enable one familiar with the lo- 
eality to identify the property upon which 
the lien is claimed, it.is sufficient. Callen- 
der, v. Crossfield Oil Syndicate, 84. M 263, 
207, Qt), 200. bale. 


Contention that the complaint in an ~ 


action to foreclose an oil well material- 
men’s lien under this section, as well as 
the notice of lien, were insufficient as to 
description of the property and of the 
owner of it, was.of no merit, section. 45- 
502, made applicable by this section, re- 
quiring no more than a description by 
which the property may be identified and 
making no provision for a description of 
the owner. Continental Supply Co. v. 
White et al., 92 M 254, 259, 12 P 2d 569. 


Federal Lease Prohibiting Assignment 


The clause in an oil and gas lease issued 
by the federal government under which 
the lessee is prohibited from assigning or 
subletting it without the written consent 
of the secretary of the interior under 
penalty of forfeiture does not bar énforce- 
ment of a decree of foreclosure of a me- 
chanics’ lien granted by this section, on 
such leasehold; the resultant transfer be- 
ing made by operation of law, the pro- 
hibition referred to has no application. 
Hockman v. Sunhew Petroleum Corp., 92 
M 174, 176 et seq., 11 P 2d:778. 


Lessee to Be Named 


Under this chapter the name of the own- 
er of the leasehold, rather than the owner 
of the land, must appear in the lien claim. 
Blose v. Havre Oil & Gas Co., 96 M 4650, 
460 et seq., 31 P 2d 738. 


LIENS 


Material Not Furnished by Lienor 


It was immaterial that complaint in an 
action to foreclose an oil well material- 
men’s lien, brought under this section and 
section 45-1003, and special in character, 
affirmatively showed upon its face that 
certain casing on which the lien was 
claimed had not been furnished by plain- 
tiff, though perhaps fatal under the gen- 
eral materialmen’s statute (sec. 45-504). 
Continental Supply Co. v. White et al., 92 
M 254, 259, 12 P 2d 569. 


Parties to Foreclosure 
In a proceeding to foreclose a mechanics’ 


-jien instituted by an oil well driller under 
- section 45-501, and this section, asserted 


against a leasehold interest, neither the 
lessor nor, in the case of an assigned lease, 
the assignor, is a necessary party. Sun- 
burst Oil & Refining Co.‘v. Callender, 84 
M 178, 188, 274 P 834. 


Third Person’s Interest 


The lien granted by this section to one 
performing labor in drilling an oil well for 
the owner of a leasehold on oil and gas 
lands, attaches only to any right, title or 
interest of such owner; hence where casing 
for a well was furnished to the leaseholder 
by a third person under a contract that 


‘if the well should prove a nonproducer 


the casing should be salvaged and re- 
turned to its owner, the lien of the drillers 
of the well did not extend to the casing. 
Cheadle v. Bardwell et al., 95 M 299, 308 
et seq., 26 P 2d 336. 


Time of Attachment of Lien 


The lien of one who furnishes material 
for the drilling of an oil well attaches, 
under this section, when he parts with 
his material on credit. Continental Supply 
Co. v. White et al., 92 M 254, 259, 12 P 
2d 569. 

Where a mechanic for work performed 
on an oil and gas leasehold perfects his 
lien by compliance with the provisions of 
this chapter, it takes effect as of the date 
of the commencement of his work on the 
property charged. Blose v. Havre Oil & 
Gas Co., 96 M 450, 460 et seq., 31 P 2d 738. 


References 


Williard et al. v. Federal Surety Co., 91 
M 465, 471, 8 P 2d 633; Continental Sup- 
ly Co. v.. Price et al., 126 M 363, 251 P 
2d 553, 559. 


Collateral References 
Mines and Minerals@112(2). 


58 C.J.S. Mines and Minerals § 261. 
36 Am. Jur. 11 et seq., Mechanics’ Liens. 


Validity and effect of provision in con- 
tract against mechanics’ liens. 13 ALR 
1065. 

What amounts to waiver of right to 
mechanie’s lien. 65 ALR 282. 
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Right of one who pays or advances 
money, or assumes obligation to pay 
laborer or materialman, to mechanie’s lien 
or priority. 74 ALR 522. 


45-1004 


Time when contractor commenced work 


‘or time when labor or materials for which 


lien is claimed was furnished as date of 
mechaniec’s lien. 83 ALR 925. 


45-1002. (8376) Lien for labor or supplies furnished for contractor. 
Any person, copartnership, or corporation who shall furnish such ma- 
terials or services as a subcontractor or to a contractor or a subcontractor, 
or any person who shall perform such labor under a subcontractor with a 
contractor, or who, as an artisan or day laborer in the employ of such con- 
tractor or subcontractor shall perform any such labor, shall have a len 
upon all the property upon which the lien of an original contractor may 
attach to the same extent as an original contractor, and the lien pro- 
vided for in this section shall further extend and attach to all materials 
and fixtures owned by such original contractor or subcontractor to or for 
whom the labor is performed, or material or services furnished and used 
or employed or furnished to be used:or employed in the drilling or operat- 
ing of such oil and gas wells or in the construction of such pipeline. 


History: En. Sec. 2, Ch. 45, L. 1917; References EE 
re-en. Sec. 8376, R. C. M. 1921; amd. Sec. Blose v. Havre Oil & Gas Co., 96 M 450, 
2, Ch. 143, L. 1957. 460 et seq., 31 P 2d 738; Continental 


Supply Co..v. Price et al., 126 M 363, 251 
1d, Vise aaa ; 


45-1003. (8377) Manner of enforcing liens—duty of county clerks. 
The liens herein created shall be enforced in the same manner and the 
duty of county clerks with respect to the filing and abstracting of liens shall 
be the same as now provided by the laws of Montana for materialmen’s 
and mechanic’s liens. 


History: En. Sec. 3, Ch. 45, L. 1917; References 


re-en. Sec. 8377, R. C. M. 1921; amd. Sec. 


2, Ch. 152, L. 1923; amd. Sec. 3, Ch. 143, . 


L. 1957. 


Cross-Reference 


Attorney’s fees on foreclosure, see. 93- 
8614. 


Williard et al. v. Federal Surety Co., 91 
M 465, 471, 8 P 2d 633; Hockman v. Sun- 
hew Petroleum Corp., 92-M 174, 181, 11 P 
2d 778; Continental Supply Co. v. White et 
al., 92 M 254, 261, 12 P 2d 569; Blose v. 
Havre Oil & Gas Co., 96 M 450, 460 et seq., 
31 P 2d°738; Continental Supply Co. v. 


Price et al., 126M 363, 251 P 2d 553, 559.: 


45-1004. How lien perfected. Every person, corporation or copart- 
nership claiming a lien under this chapter shall file with the county clerk 
of the county in which such land, leasehold, or pipeline, or some part there- 
of, is situated, a statement verified by affidavit setting forth the amount 
claimed and the items thereof, the dates on which labor was performed 
or material or services furnished, the name of the owner of the leasehold 
or pipeline, if known, the name of the claimant and his mailing address, 
a description of the leasehold or pipeline, and if the. claimant be a claimant 
under section 45-1002, the name of the person for whom the labor was 
immediately performed or the material or services were immediately fur- 
nished. Such statement must be filed within six (6) months after the date 
upon which said material or services were last furnished or labor last per- 
formed under contract as aforementioned. 


History: En. 45-1004 by Sec. 4, Ch. 143, 
L. 1957. 
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45-1005. Date lien arises—preference over other liens—parity of liens. 
The lien provided for in this chapter arises on the date of the furnishing 
of the first item of material or services or the date of performance of the 
first labor. Upon compliance with the provisions of section 45-1004, such 
lien shall be preferred to all other titles, charges, liens or encumbrances 
which may attach to or upon any of the property upon which a lien is 
given by this chapter subsequent to the date the lien herein provided for 
arises. All liens affixed by virtue of this chapter upon the same property 
shall be of equal standing. 


History: En. 45-1005 by Sec. 5, Ch. 148, 
L. 1957. 


45-1006. Priority of lien over mortgage or other liens. The lien herein 
provided for shall have no priority over other liens, encumbrances or 
mortgages which are filed or recorded prior to the date of the furnishing 
of the first item of material or services or the date of performance of the 
first labor. 


History: En. 45-1006 by Sec. 6, Ch. 143, 
Li. 1957. 


45-1007. Lien for running account as single contract. All labor per- 
formed or materials or services furnished by any person entitled to a lien 
under this chapter upon the same leasehold for oil and gas purposes or the 
same pipeline shall for the purposes of this chapter be considered as hav- 
ing been performed or furnished under a single contract regardless of 
whether or not the same was performed or furnished at different times or 
on separate orders, provided that no more than six (6) months shall have 
elapsed between the date of performance of such labor or the date of 
furnishing such material or services and the date on which labor is next 
performed or materials or services are next furnished. 


History: En. 45-1007 by Sec. 7, Ch. 143, 
A ire alk ye 


45-1008. Right of subcontractor against contract price—notice. 
Nothing in this chapter shall be construed to fix a greater lability against 
the owner of the land or leasehold interest therein than the price or sum 
stipulated by such owner to be paid for such materials or services furnished 
or labor performed; provided, however, that the risk of all payments 
made to the original contractor shall be upon such owner if such payments 
be made after written notice from a person other than an original con- 
tractor 1s received by such owner at his residence or principal place of 
business which notice shall set forth the name and address of the claimant 
and the amount and nature of his claim. Payment by the owner to the 
original contractor of all or any part of the contract price, prior to the 
receipt of such notice, shall operate to discharge and satisfy all liens at- 
taching to the property of such owner by virtue of this chapter to the 
extent of such payment. The owner shall have the right to offset obli- 
gations of the original contractor unless such obligations arise out of the 
original contract. 


History: En. 45-1008 by Sec. 8, Ch. 143, 
LL, 1957. 
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45-1009. Removal prohibited—injunction—lien follows property 
wrongfully removed. When any lien provided for by this chapter shall 
have attached to the property covered thereby, it shall be unlawful for 
any person to remove such property, or any part thereof, or cause the 
same to be removed from the land or premises where located at the time 
such len attached or otherwise dispose of the same without the written 
consent of the holder of such lien. In the event such property, or some part 
thereof, is about to be removed or disposed of in violation of this section, 
the district court for the county where such property, or any part thereof, 
is located, may, upon the verified application of the holder of such lien, 
enjoin all persons alleged in such application to be about to remove or 
dispose of such property, or some part thereof, from removing or dis- 
posing of the same. In the event such property, or any part thereof, shall 
have been removed or disposed of in violation of this section, the holder 
of such lien shall be entitled in any action to foreclose the same to the 
appointment of a receiver to take possession of such removed or dis- 
posed of property wherever the same may be located within this state; 
provided, however, that this section shall not preclude the appointment 
of receiver in actions brought to foreclose liens given by this chapter upon 
any equitable grounds warranting such appointment. 


History: En. 45-1009 by Sec. 9, Ch. 143, 
L. 1957. 


45-1010. Notice to purchaser of oil and gas. Anything in this chap- 
ter to the contrary notwithstanding, any lien claimed by virtue of this 
chapter in so far as it may extend to oil or gas or the proceeds of the sale 
of oil or gas shall not be effective against any purchaser of such oil or gas, 
until written notice of such claim has been delivered to such purchaser 
at his residence or principal place. of business. Such notice shall state 
the name of the claimant, his address, the amount for which the hen is 
claimed, and a description of the interest upon which the lien is claimed. 
Such notice shall be delivered personally to the purchaser or by regis- 
tered letter deposited in the United States mails. Until such notice is de- 
livered as above provided, no such purchaser shall be liable to the claimant 
for any oil or gas produced from the interest upon which the len is claimed 
or the proceeds thereof, except to the extent of such part of the purchase 
price of such oil or gas or the proceeds thereof as may be owing by such 
purchaser at the time of delivery of such written notice. Such purchaser 
shall withhold payments for such oil or gas runs to the extent of the lien 
amount claimed until delivery of notice in writing that the claim has been 
paid. 


History: En. 45-1010 by Sec. 10, Ch. 
143, Li. 1957. 


45-1011. “Owner” defined—leasehold interest—how affected. As used 
in this chapter, the word “owner” includes a person holding any interest 
in the legal or equitable title, or both, and purchasers under executory 
eontract. If a len provided for in this chapter attaches to an estate less 
than the fee, forfeiture of such estate shall not impair any lien as to ma- 
terial, appurtenances and fixtures located thereon and to which said lien 
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has attached prior to forfeiture. If a len provided for in this chapter 
attaches to an equitable interest or to a legal interest contingent upon the 
happening of a condition subsequent, failure of such interest to ripen into 
legal title or such condition subsequent to be fulfilled, shall not impair any 
lien as to material, appurtenances and fixtures located thereon and to which 
said lien attached prior to such failure. 


History: En. 45-1011 by Sec. 11, Ch. 
143, L. 1957. 


45-1012. “Material” and “furnish” defined. As used in this chapter, 
the word “material” means material, fuel, machinery, equipment, appli- 
ances, buildings, structures, tools, bits or supplies but does not include 
drilling rigs or hoists or their integral component parts except wire lines, 
and the word “furnish” means sell or rent. 


History: En. 45-1012 by Sec. 12, Ch. 
143, L. 1957. 


CHAPTER 11 
MISCELLANEOUS LIENS 


Section 45-1101. Lien of seller of real property. 


45-1102. When transfer of contract waives lien. 
45-1103. Extent of sellers’ lien. 

45-1104. Lien of seller of personal property. 

45-1105. Purchasers’ lien on real property. 

45-1106. Agisters’ liens and liens for service—priority. 
45-1107. Mortgagee may take possession of property. 
45-1108. Procedure to enforce lien—sale. 

45-1109. Lien not lost by fraudulent taking of property. 
45-1110. Lien of factor. 

45-1111.. Bankers’ lien. 

45-1112. Shipmasters’ lien. 

45-1113. Seamen’s lien. 

45-1114. Officers’ lien. 

45-1115. Judgment lien. 


45-1116 to 45-1118. Repealed. 

45-1101. (8378) Lien of seller of real property. One who sells real 
property has a vendor’s lien thereon, independent of possession, for so much 
of the price as remains unpaid and unsecured otherwise than by the personal 
obligation of the buyer. 


History: En. Sec. 3930, Civ. C. 1895; application, and therefore the provision of 


re-en. Sec. 5800, Rev. C. 1907; re-en. Sec. 
8378, R. C. M. 1921. Cal. Civ. C. Sec. 3046. 
Field Civ. C. Sec. 1691. 


Retention of Title by Vendor 


Where, under a contract of sale of prop- 
erty, whether real or personal, cancella- 
tion of which, with forfeiture of an ad- 
vance payment, was sought because of 
breach by the vendee in failing to make a 
deferred payment, the legal title remained 
in the vendor though possession was de- 
livered to the vendee, this section has no 


section 45-112 declaring void “contracts 
for the forfeiture of property subject to a 
lien,” ete., has no pertinency. Cook-Rey- 
nolds Co. v. Chipman, 47 M 289, 298, 133 
P 694. 

This section, providing for a vendors’ 
lien for so much of the purchase price 
of real property as remains unpaid and 
unsecured, has no application to an execu- 
tory contract of sale under which the 
vendor retains title in himself until the 
purchase price is fully paid. Smith v. 
Bunston, 72 M 535, 539, 234 P 836, 
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Revival of Contract of Sale 


Where, in an action to foreclose a ven- 
dor’s lien, to recover a balance due on 
the purchase price of land and quiet title 
thereto, defendant vendee gave to plain- 
tiff vendor a quitclaim deed to the prop- 
ty after several years default in install- 
ments, interest and taxes, the vendor then 
leasing it to vendee with a provision that 
the property could be sold to vendee or 
anyone else, holding by the trial court 
that the contract had not been revived by 
the acts of the parties was proper. Spratt 
v. Pfeifie, 115 M 232, 233, 142 P 2d 563. 


References 
Cited or applied as section 5800, Revised 


45-1104 


Codes, in Cook-Reynolds Co. v. Chipman, 
47 M 289, 298, 133 P 694. 


Collateral References 


Vendor and Purchaser€=248. 

92 C.J.S. Vendor and Purchaser §§ 377- 
460. 

55 Am. Jur. 852, Vendor and Purchaser, 
§§ 447 et seq. 


Redemption rights of vendee defaulting 
under executory land sale contract after 
foreclosure sale or foreclosure decree en- 
foreing vendor’s lien or rights. 51 ALR 
2d 672. 

Right of seller or assignor of leasehold 
to vendor’s lien. 67 ALR 2d 1094. 


45-1102. (8379) When transfer of contract waives lien. Where a buyer 
of real property gives to the seller a written contract for payment of all or 
part of the price, an absolute transfer of such contract by the seller waives 
his lien to the extent of the sum payable under the contract; but a transfer 
of such contract in trust to pay debts, and return the surplus, is not a 
waiver of the lien. 


History: En. Sec. 3931, Civ. C. 1895; 
re-en. Sec. 5801, Rev. C. 1907; re-en. Sec. 
8379, R. C. M. 1921. Cal. Civ. C. Sec. 3047. 
Based on Field Civ. C. Sec. 1692. 


Collateral References 


Vendor and Purchaser€266(10). 
92 C.J.S. Vendor and Purchaser § 409. 


45-1103. (8380) Extent of sellers’ lien. The liens defined in sections 
45-1101 and 45-1105 are valid against every one claiming under the debtor, 
except a purchaser and encumbrancer in good faith and for value. 


History: En. Sec. 3932, Civ. C. 1895; Collateral References 
re-en. Sec. 5802, Rev. C. 1907; re-en. Sec.. Vendor and Purchaser@257. 
8380, R. C. M. 1921. Cal. Civ. C. Sec. 3048. 92 O.J.S. Vendor and Purchaser §§ 396- 
Field Civ. C. Sec. 1693. 398, 


45-1104. (8381) Lien of seller of personal property. One who sells 
personal property has a special lien thereon, dependent on possession, for 
its price, if it is in his possession when the price becomes payable, and may 
enforce his lien in like manner as if the property was pledged to him for 


the price. 


History: En. Sec. 3933, Civ. C. 1895; 
re-en. Sec. 5803, Rev. C. 1907; re-en. Sec. 
8381, R. C. M. 1921. Cal. Civ. C. Sec. 3049. 
Field Civ. C. Sec. 1694. 


Materialman’s Lien 


Surrender of the right to a vendor’s 
lien under this section does not deprive 
the seller of the right to assert a material- 
man’s lien. Caird Engineering Works v. 


Seven-Up Gold Mining Co., Ine., 111 M- 


471, 490, 111 P 2d 1267. 


Resale by Vendor on Default 

Under an executory contract of sale of 
an automobile, possession being retained 
by the dealer, if the buyer does not make 


payment within the time fixed by the 
contract, the dealer may sell the machine 
in satisfaction of his lien in the manner 
provided by the statute for the foreclosure 
of a pledge. Evankovich v. Howard Pierce, 
Inec., 91 M 344, 452, 8 P 2d 653. 


References 

Cited or applied as section 5803, Re- 
vised Codes, in Welch v. Nichols, 41 M 
435, 441, 110 P 89; Lehrkind v. McDonnell, 
51 M 348, 350, 153 P 1012. 


Collateral References 


SalesG305. 
78 C.J.S. Sales § 391. 
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45-1105. (8382) Purchasers’ lien on real property. One who pays to 
the owner any part of the price of real property, under an agreement for 
the sale thereof, has a special lien upon the property, independent of posses- 
sion, for such part of the amount paid as he may be entitled to recover 


back, in case of a failure of consideration. 


History: En. Sec. 3934, Civ. C. 1895; 
re-en. Sec. 5804, Rev. C. 1907; re-en. Sec. 
8382, R. C. M. 1921. Cal. Civ. C. Sec. 3050. 
Field Civ. C. Sec. 1695. 


Foreclosure of Lien Not Rescission of 
Sale 


In an action to foreclose a vendee’s lien 
on land independent of possession under 
this section the rules governing an action 
for the rescission of a contract do not 
ebtain, and therefore plaintiff was not 
required to show that he had placed or 


offered to place defendant in the position 
in which he was at the time the contract 
was entered into. Hollensteiner v. Ander- 
son, 78 M 122,182, 252 P4796. 


Collateral References 


Vendor and Purchaser€337. 

92 C.J.S. Vendor and Purchaser § 556. 

55 Am. Jur. 941, Vendor and Purchaser, 
§§ 548 et seq. 


Right of vendee under executory land 
contract to lien for amount paid on pur- 
chase price. 33 ALR 2d 1384. 


45-1106. (8383) Agisters’ liens and liens for service—priority. Every 
person who, while lawfully in possession of an article of personal property, 
renders any service to the owner or lawful claimant thereof by labor or 
skill employed for the making, repairing, protection, improvement, safe- 
keeping, or carriage thereof, has a special lien thereon, dependent on 
possession, for the compensation, if any, which is due to him from the 
owner or lawful claimant for such service and for material, if any, fur- 
nished in connection therewith. A ranchman, farmer, agister, herder, hotel- 
keeper, livery, boarding, or feed stable-keeper, to whom any horses, mules, 
cattle, sheep, hogs, or other stock are entrusted, and there is a contract, 
express or implied, for their keeping, feeding, herding, pasturing, or 
ranching, has a hen upon such stock for the amount due for keeping, 
feeding, herding, pasturing, or ranching the same, and is authorized to 
retain possession thereof until the sum due is paid. The lien hereby 
created shall not take precedence over the len of prior chattel mortgages 
or other recorded liens on the property involved, unless within ten days 
from the time of receiving the property, the person desiring to assert a 
len thereon shall give notice in writing to said mortgagee or other lien 
holder, stating his intention to assert a len on said property, under the 
terms of this act, and stating the nature and approximate amount of the 
work, or feed, performed or furnished or intended to be performed or 
furnished therefor. 


Such service may be made either by personal service or by mailing 
by registered mail a copy of said notice to the mortgagee or other lien 
holder at his last known post-office address. Said service shall be deemed 
complete upon the deposit of the notice in the post office. 

En. Sec. 3935, Civ. C. 1895; re-en. Sec. 
5805, Rev. C. 1907; amd. Sec. 1, Ch. 117, 
L. 1921; re-en. Sec. 8383, R. C. M. 1921. 


Cal. Civ. C. Sec. 3051. First paragraph 
based on Field Civ. C. Sec. 1696. 


History: Similar early acts were Sec. 
1, p. 331, Bannack Stat.; re-en. Sec. 29, p. 
514, Cod. Stat. 1871; re-en. Sec. 848, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1394, 5th 
Div. Comp. Stat. 1887; amd. Sec. 3935, 
Civ. C. 1895. 
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Contract Required 


An agister’s lien ean arise only where 
the owner, or person in lawful possession, 
of the stock delivers it to the ranchman 
or farmer under a contract, express or im- 
plied, for that purpose. Noel v. Cowan et 
al., 80 M 258, 260 P 116. 

Under this statute there must be a de- 
livery of possession and a contract for the 
keeping before a lien is created. Engle v. 
Pfister, 127._M 65, 257 P 2d 561, 563. 


Employee Claims Not Covered 


Persons employed to drive cattle are 
not herders and, consequently, are not 
entitled to a herder’s lien. Before a lien 
is created, there must be a delivery of 
possession and a contract for the keeping 
of the cattle for the purpose of feeding, 
herding, ranching or pasturing. Under- 
wood v. Birdsell, 6 M 142, 145, 9 P 922. 
See Vose v. Whitney, 7 M 385, 390, 16 
P 846. ; 

This section applies only to one en- 
trusted with the care, custody and control 
of animals under a contract of bailment, 
and under it a lien is not given to an 
employee, or a herder, on the livestock 
of his employer for wages due for herding 
them. Love v. Hecer et al., 67 M 497, 499 
et seq’, 215° P 1099. 


Mechanic’s Lien 


Fact that a machinery repair company 
did not assert a lien under this section, 
does not deprive it of the right to claim 
a mechanic’s len under section 45-501. 
Caird Engineering Works v. Seven-Up 
Gold Mining Co., Ine., 111 M 471, 490, 111 
Pid: 1267. 


45-1107. 


45-1108 


Motor Vehicle Storage 


An operator of a garage who claimed 
to hold an automobile for storage charges, 
was entitled to a lien on said ear and 
in retaining same to secure his lien for 
storage charges, he was not liable for 
wrongful conversion thereof. Bethel v. 
Giebel, 101 M 410, 416, 55 P 2d 1287. 


Sheriff Appointing Agister 

Where cattle are taken into the posses- 
sion of the sheriff by virtue of the terms 
of a chattel mortgage authorizing such 
possession in case of default, and plaintiff, 
by direction of a deputy of the sheriff, 
took charge of the cattle and fed and 
pastured them, during which time the debt 
secured by the mortgage was settled, the 
plaintiff has a lien on the cattle. Vose v. 
Whitney, 7 M 385, 390, 16 P 846. 


References 


Continental Supply Co. v. White et al., 
92 M 254, 268, 12 P 2d 569; O’Connell v. 
Haggerton, 126 M 442, 253 P 2d 578, 580. 


Collateral References 


Animals€=26; Bailment@18. 

3 C.J.S. Animals §21; 8 C.J.S. Bail- 
ments § 35. 

2 Am. Jur. 710, Animals, § 22. 


Bailee’s lien for work on goods as ex- 
tending to other goods of the bailor in his 
possession. 25 ALR 2d 1037. 

Priority as between lien for repairs and 
the like, and right of seller under condi- 
tional sales contract. 36 ALR 2d 198. 

Priority as between artisan’s lien and 
chattel mortgage. 36 ALR 2d 229. 

Right of accountant to lien upon client’s 
books and records in former’s possession. 
76 ALR 2d 1322. 


(8384) Mortgagee may take possession of property. Within 


ten days after the date of such mailing, or five days after such personal 
service, the mortgagee or other lien holder, or his representative, shall have 
the right to take possession of said property upon payment of the amount 
of the len then accrued. A failure on the part of such mortgagee or other 
lien holder so to do shall constitute a waiver of the priority of such chattel 
mortgage or other lien. 


History: En. Sec. 2, Ch. 117, L. 1921; 
re-en. Sec. 8384, R. C. M. 1921. Cal. Civ. C. 
Sec. 3052. 


45-1108. (8385) Procedure to enforce lien—sale. If payment for such 
work, labor, feed, or services, or material furnished, is not made within 
thirty (80) days after the performance or furnishing of the same, the per- 
son entitled to a lien under the provisions of this section may enforce said 
lien in the following manner: He shall deliver to the sheriff or a constable 
of the county in which the property aforesaid is located a statement of 
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the amount of his claim against said property, a description of the property, 
and the name of the owner thereof, or of the person at whose request the 
work, labor, or services were performed, or the materials furnished. Upon 
receipt of such statement, the sheriff or constable shall proceed to advertise 
and sell at public auction so much of the property covered by said lien 
as will satisfy same. Such sale shall be advertised, conducted, and held in 
the same manner as provided by law for the sale of mortgaged personal 
property by sheriffs. Such notice shall be given for not less than five (5) 
nor more than ten (10) days prior to the date of sale. The proceeds of 
the sale shall be applied by the sheriff to the discharge of the lien and 
the cost of the proceedings in selling the property and enforcing the lien, 
and the remainder, if any, or such part as is required to discharge the 
claims, shall be turned over by the sheriff to the holders, in the order 
of their precedence, of the chattel mortgages or other lien claimants of 
record against said property, and the balance of the proceeds shall be 
turned over to the owner of the property. Providing, however, that before 
making seizure of any property under the provisions of this section, the 
sheriff may require an indemnity bond from the lienor in not to exceed 
double the amount of the claim against said property, said bond and the 
surety or sureties thereon to be approved by said sheriff. 
History: En. Sec. 3, Ch. 117, L. 1921; References 


re-en. Sec. 8385, R. C. M. 1921; amd. Sec. Engle v. Pfister, 127 M 65, 257 P 2d 561, 
1, Ch. 130, L. 1927. 562. 


45-1109. (8386) Lien not lost by fraudulent taking of property. The 
lien created by this act shall not be lost by reason of any forcible or fraudu- 
lent taking of the property from the possession of the person entitled to 
said lien, but in all such cases the person entitled to such lien shall be 
entitled to recover possession of the property by proper action instituted in 
court against any person in whose possession the property may be found. 


History: En. Sec. 4, Ch. 117, L. 1921; 
re-en. Sec. 8386, R. C. M. 1921. 


45-1110. (8387) Lien of factor. <A factor has a general lien, dependent 
on possession, for all that is due to him as such, upon all articles of com- 
mercial value that are entrusted to him by the same principal. 


History: En. Sec. 3936, Civ. C. 1895; Collateral References 
re-en. Sec. 5806, Rev. C. 1907; re-en. Sec. Factors@=47. 
8387, R. C. M. 1921. Cal. Civ. C. Sec. 35 O.J.S. Factors § 45. 
3053. Field Civ. C. Sec. 1697. 22 Am, Jur. 330, Factors, §§ 43-46. 


45-1111. (8388) Bankers’ lien. A banker has a general lien, dependent 
on possession, upon all property in his hands belonging to a customer, for 
the balance due to him from such customer in the course of the business. 


History: En. Sec. 3937, Civ. C. 1895; Collateral References 
re-en., Sec. 5807, Rev. C. 1907; re-en. Sec. Banks and Banking@~136 et seq. 
8388, R. C. M. 1921. Cal. Civ. C. Sec. 3054. 9 C.J.S. Banks and Banking § 309. 
Field Civ. C. Sec. 1698. 7 Am. Jur. 451, Banks, §§ 623 et seq. 


45-1112. (8389) Shipmasters’ lien. The master of a ship has a general 
lien, independent of possession, upon the ship and freightage, for advances 
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necessarily made or liabilities necessarily incurred by him for the benefit 
of the ship, but has no lien for his wages. 


History: En. Sec. 3938, Civ. C. 1895; Cross-Reference 
re-en. Sec. 5808, Rev. C. 1907; re-en. Sec. Boats, liens against, secs. 93-6502, 93- 
8389, R. C. M. 1921. Cal. Civ. C. Sec. 3055. = g 593. 
Field Civ. C. Sec. 1699. 


Collateral References 


Maritime Liens@14, 2514. 
55 C.J.S. Maritime Liens § 20. 


45-1118. (8390) Seamen’s lien. The mate and seamen of a ship have a 
general len, independent of possession, upon the ship and freightage, for 
their wages, which is superior to every other lien. 


History: En. Sec. 3939, Civ. C. 1895; Collateral References 
re-en. Sec. 5809, Rev. C. 1907; re-en. Sec. SeamenG=27. 
8390, R. C. M. 1921. Cal. Civ. C. Sec. 3056. 79 CJ.S. Seamen § 140. 


Field Civ. C. Sec. 1700. 


45-1114. (8391) Officers’ lien. An officer who levies an attachment or 
execution upon personal property acquires a special lien, dependent on 
possession, upon such property, which authorizes him to hold it until the 
process is discharged or satisfied, or a judicial sale of the property is had. 


History: En. Sec. 3940, Civ. C. 1895; Collateral References 
re-en. Sec. 5810, Rev. C. 1907; re-en. Sec. Attachment€-183; Execution¢-116. 
8391, R. C. M. 1921. Cal. Civ. C. Sec. 3057. 7 CO.J.S. Attachment § 260; 33 C.J.S. Ex- 
Field Civ. C. Sec. 1701. ecutions § 131. 


45-1115. (8392) Judgment lien. The lien of a judgment is regulated 
by Title 93. 


History: En. Sec. 3941, Civ. ©. 1895; Collateral References 
re-en. Sec. 5811, Rev. C. 1907; re-en. Sec. Judgment€=753. 
8392, R. C. M. 1921. Cal. Civ. C. Sec. 3058. 49 C.J.S. Judgments § 454. 


Field Civ. C. Sec. 1703. 


45-1116 to 45-1118. (8393 to 8395) Repealed—Chapter 32, Laws of 
1953. 


Repeal services of stallions, were repealed by 
These sections (Secs. 1 to 3, pp. 52, 53, Sec. 1, Ch. 32, Laws 1953, effective Febru- 
Tasos pec. pl, ni.40, ti. 1913. Sec, 1, o.ary,L6,1 1953. 
Ch. 45, L. 1943), relating to liens for 


CHAPTER 12 


LIENS OF PHYSICIANS, NURSES AND HOSPITALS 
IN PERSONAL INJURY CLAIMS 


Section 45-1201. Lien of physicians, nurses and hospitals on causes of action and 
claims for injuries or death. 
45-1202. Notice of claim of lien—service on party liable. 
45-1203. Same—when filed with clerk of court. 
45-1204. Failure to recognize claim—liability for. 
45-1205. Act not applicable when event covered by Workmen’s Compensa- 
tion Act. 
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45-1201 LIENS 


45-1201. (8395.1) Lien of physicians, nurses and hospitals on causes of 
action and claims for injuries or death. Whenever a physician, nurse or 
hospital shall render services in the treatment or care of any person injured 
through the fault or neglect of another, such physician, nurse or hospital 
shall have a lien for the value of such services upon the claim and cause of 
action for such injury, or death resulting therefrom, and upon any judg- 
ment recovered on account thereof, and upon all moneys paid in satisfaction 
of such judgment or in settlement of such claim or cause of action, upon 
eiving notice and complying with the requirements of this act. Such hen, 
however, shall be subject to any attorney’s lien provided for in section 
93-2120. Provided, however, that no lien under this section shall exceed 
the provisions of the schedule of fees as adopted by the Montana State 
Medical Association. | 

History: En. Sec. 1, Ch. 57, L. 1931. Collateral References 


Physicians and Surgeons¢—21. 
70 C.J.S. Physicians and Surgeons § 68. 


45-1202. (8395.2) Notice of claim of lien—service on party liable. Any 
physician, nurse or hospital claiming such lien shall serve a written notice 
upon the person or corporation against whom lability for such injury or 
death is asserted, stating therein the nature of the services and for whom 
and when rendered and the value thereof, and that a hen therefor is 
claimed as provided by this act. 


History: En. Sec. 2, Ch. 57, L. 1931. 


45-1203. (8395.3) Same—when filed with clerk of court. If an action is 
commenced to recover for such injury or death, a duplicate of such notice 
and claim of lien shall be filed in the office of the clerk of the court in which 
such action is pending, and such filing shall be notice to all parties to 
said action of such lien. 


History: En. Sec. 3, Ch. 57, L. 1931. 


45-1204. (8395.4) Failure to recognize claim—liability for. If any per- 
son or corporation, against whom a claim is made for damages for personal 
injury or death, after receiving notice of len as herein provided, shall make 
payment to the claimant or claimants, on account of such injury or death, 
and the amount claimed by any physician, nurse, or hospital for services, 
as stated in the notice so given has not been paid, such person or corpora- 
tion shall be liable to such physician, nurse or hospital for the reasonable 
value of such services. 


History: En. Sec. 4, Ch. 57, L. 1931. 


45-1205. (8395.5) Act not applicable when event covered by Workmen’s 
Compensation Act. This act shall not apply to any injury or death for 
which compensation is awarded, under or pursuant to the workmen’s com- 
pensation law of Montana. 

History: En. Sec. 5, Ch. 57, L. 1931. 
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CHAPTER 138 


STOPPAGE IN TRANSIT 


Section 45-1301. When consignor may stop goods. 
45-1302. What is insolvency of consignee. 
45-1303. Transit—when ended. 

45-1304. Stoppage—how effected. 
45-1305. Effect of stoppage. 


45-1301. (8396) When consignor may stop goods. A seller or consignor 
of property, whose claim for its price or proceeds has not been extinguished, 
may, upon the insolvency of the buyer or consignee becoming known to 
him after parting with the property, stop it while on its transit to the 
buyer or consignee, and resume possession thereof. 


History: En. Sec. 3970, Civ. C. 1895; Collateral References 
re-en. Sec. 5837, Rev. C. 1907; re-en. Sec. SalesG2291. 
8396, R. C. M. 1921. Cal. Civ. C. Sec. 3076. 78 OJ.S. Sales § 404. 


Field Civ. C. Sec. 1707. 


45-1302. (8397) What is insolvency of consignee. <A person is insolv- 
ent, within the meaning of the last section, when he ceases to pay his 
debts in the manner usual with persons of his business, or when he declares 
his inability or unwillingness to do so. 

History: En. Sec. 3971, Civ. C. 1895; References 
re-en. Sec. 5838, Rev. C. 1907; re-en. Sec. Cited or applied as section 3971, Civil 


8397, R. C. M. 1921. Cal. Civ. C. Sec. 3077. Code, in Stadler v. First National Bank, 
Field Civ. C. Sec. 1708. 99 M1190).219, 56-P 


45-1308. (8398) Transit—when ended. The transit of property is at 
an end when it comes into the possession of the consignee, or into that of 
his agent, unless such agent is employed merely to forward the property 
to the consignee. 


History: En. Sec. 3972, Civ. C. 1895; 8398, R. C. M. 1921. Cal. Civ. C. Sec. 3078. 
re-en. Sec. 5839, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1709. 


45-1304. (8399) Stoppage—how effected. Stoppage in transit can be 
effected only by notice to the carrier or depositary of the property, or by 
taking actual possession thereof. 


History: En. Sec. 3973, Civ. C. 1895; 8399, R. C. M. 1921. Cal. Civ. C. Sec. 3079. 
re-en. Sec. 5840, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1710. 


45-1305. (8400) Effect of stoppage. Stoppage in transit does not, of 
itself, rescind a sale, but is a means of enforcing the lien of the seller. 


History: En. Sec. 3974, Civ. C. 1895; 8400, R. C. M. 1921. Cal. Civ. C. Sec. 3080. 
re-en. Sec. 5841, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1711. 
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CHAPTER 14 
CROP OR GRAIN LIEN FOR DUSTING OR SPRAYING 


Section 45-1401. Lien for crop dusting or spraying—who may have. 
45-1402. Claim of lien—when, where and how filed. 
45-1403. Endorsement and abstract of lien by county clerk. 
45-1404. Priority of lien. 
45-1405. Limitations of actions to foreclose liens. 
45-1406. Rules of practice. 
45-1407. New trials and appeals. 
45-1408. Parties. 
45-1409. Owner defined. 
45-1410. Acknowledgment of satisfaction and discharge of lien—penalty for 
failure. 


45-1401. Lien for crop dusting or spraying—who may have. Any per- 
son, firm, corporation or copartnership who shall under contract, express 
or implied, perform labor or service, or furnish material in crop dusting 
or spraying grains or crops for the purpose of weed, disease or insect con- 
trol for promoting the growth of such grains or crops shall have a lien upon 
all such grains or crops so crop dusted or sprayed, for and on account of 
the labor or service performed and material furnished, upon complying 
with the provisions of this act; provided, however, that any such hen shall 
not exceed one dollar and fifty cents ($1.50) per acre for spraying or dust- 
ing wheat, and in the ease of other grain or crops, such lien shall not exceed 
the prevailing price charged in the particular locality in which such grain 
or crops is sprayed or dusted. 

History: En. Sec. 1, Ch. 205, L. 1953. Collateral References 


Liens€=8. 
53 C.J.S. Liens § 5. 


45-1402. Claim of lien—when, where and how filed. Any person, firm, 
corporation or copartnership who is entitled to a lien under this act shall, 
within sixty (60) days after the last labor or service was performed or 
material furnished in crop dusting or spraying grains or crops file in the 
office of the county clerk and recorder of the county in which said grains 
or crops were grown, a just and true account of the amount due for such 
services, labor or material after allowing all proper credits and offsets and 
containing a description of the grain or crops to be charged with such lien, 
the price agreed upon for such labor or service or material, or if no price 
was agreed upon the reasonable value of the same, together with the name 
of the person, firm or corporation for whom such labor or services were 
performed or material furnished, and a description of the lands as nearly 
as possible, upon which said grains or crops were raised, which state- 
ments of fact shall be verified by affidavit of the person, firm, corporation 
or copartnership claiming such lien, or his, their or its duly authorized 
agent or attorney, having knowledge of the facts. 

History: En. Sec. 2, Ch. 205, L. 1953; Collateral References 
amd. Sec. 1, Ch. 65, L. 1955. Liens¢=9. 
53 C.J.S. Liens § 6. 
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45-1403. Endorsement and abstract of lien by county clerk. The 
county clerk must endorse upon such lien the day of its filing, make an 
abstract thereof in a book kept by him for that purpose and properly 
indexed, containing the date of the filing, the name of the person, firm, cor- 
poration or copartnership claiming the lien, the amount thereof, the name 
of the person against whose property the lien is filed, and a description of 
the property to be charged with the same. 

History: En. Sec. 3, Ch. 205, L. 1953. 


45-1404. Priority of lien. The lien for labor or services performed or 
material furnished as specified in this act shall be prior to and have prece- 
dence over any mortgage, encumbrance, or other lien upon said grain or 
crops, except the lien for seed, hail insurance, threshing, labor and ware- 
house services furnished for the purpose of growing or handling the par- 
ticular grain or crops. 

History: En. Sec. 4, Ch. 205, L. 1953. Collateral References 


Liens€12. 
53 C.J.S. Liens § 10. 


45-1405. Limitations of actions to foreclose liens. All actions for the 
foreclosure and enforcement of the lien herein provided for must be com- 
menced within one (1) year from the day of the filing of the lien. 


History: En. Sec. 5, Ch. 205, L. 1953. 


45-1406. Rules of practice. Except as otherwise provided, the pro- 
visions of the Code of Civil Procedure (Title 93) are applicable to and con- 
stitute the rules of practice for the enforcement and foreclosure of the lien 
herein provided for. 


History: En. Sec. 6, Ch. 205, L. 1953. 


45-1407. New trials and appeals. The provisions of the Code of Civil 
Procedure (Title 98) relative to new trials and appeals, except in so far as 
they are inconsistent with the provisions of this act, apply to the proceed- 
ings mentioned in this act. 


History: En. Sec. 7, Ch. 205, L. 1953. 


45-1408. Parties. All persons interested in the matter in controversy 
or the property to be charged with the lien, or having liens thereon, shall 
be made parties to an action for the foreclosure thereof. 


History: En. Sec. 8, Ch. 205, L. 1953. 


45-1409. Owner defined. Every person, including guardians or minors, 
and any company, firm, association or corporation for whose use or benefit 
the grain or other crops mentioned herein are dusted or sprayed, or the 
services or labor performed, or material furnished, is deemed the owner 
thereof for the purposes herein mentioned. 


History: En. Sec. 9, Ch. 205, L. 1953. 
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45-1410. Acknowledgment of satisfaction and discharge of lien—pen- 
alty for failure. Whenever the indebtedness which is a, lien upon any 
such grain or crops is paid and satisfied, it is the duty of the lienor to ac- 
knowledge satisfaction thereof as in case of a mortgage, and to discharge 
the said lien of record; and if any henor fails to acknowledge satisfaction 
and discharge said lien as aforesaid, he is hable to any person injured 
thereby in the amount of such injury and the costs of action. 


History: En. Sec. 10, Ch. 205, L. 1953. Collateral References 


Liens¢~16. 
53: C.J 8. liens § 17, 
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Chapter 


TITLE 46 
LIVESTOCK 


Livestock industry—regulation by livestock commission, 46-101 to 46-107. 

Livestock sanitary board and state veterinary surgeon—quarantine—in- 
spection and destruction of diseased stock—licensing dairies, milk plants 
and slaughterhouses, 46-201 to 46-246. 

Tuberculin regulation, sale and distribution, 46-301 to 46-303. 

Montana meat inspection law, 46-401 to 46-415. 

Butchers’ and meat peddlers’ licenses—duty as to hides of slaughtered 
cattle, 46-501 to 46-513. 

Brands—recording—-venting—livestock mortgages, 46-601 to 46-610. 

Inspectors and detectives, 46-701 to 46-709. 

Inspection of livestock before removal from county, 46-801 to 46-808. 

Livestock markets—inspection and quarantine—license and _ bonding, 
46-901 to 46-921. 

Estrays—disposal of, 46-1001 to 46-1013. 

Hides of slaughtered cattle—regulation—hide dealers’ licenses (46-1101 
Repealed), 46-1101.1 to 46-1114. 

Improvement of livestock, 46-1201 to 46-1206. 

Stallions and jacks — stallion registration board, Repealed — Section 1, 
Chapter 32, Laws of 1953. 

Legal fences—liability of owners for trespassing stock, 46-1401 to 46-1414. 

Herd districts, 46-1501 to 46-1507. 

Horse herd districts, 46-1601 to 46-1607. 

Animals running at large, 46-1701 to 46-1719. 

Roundup and sale of abandoned horses, 46-1801 to 46-1815. 

Bounties for killing wild animals—killing dogs injuring livestock, 46-1901 
to 46-1917. 

Impounding livestock or domestic animals, 46-2001 to 46-2008. 

Sheep—protection from predatory animals—tax, 46-2101 to 46-2104. 

Purebred livestock shows and sales—expenditures for, 46-2201, 46-2202. 

Grass conservation—grazing districts, 46-2301 to 46-2332. 

Rendering or disposal plants—licensing—regulation, 46-2401 to 46-2413. 

Artificial insemination of animals and poultry, 46-2501 to 46-2515. 

Regulation of industry treating or feeding garbage to swine and other 
animals, 46-2601 to 46-2611. 

County livestock protective committees, 46-2701 to 46-2708. 


CHAPTER 1 


LIVESTOCK INDUSTRY—REGULATION BY LIVESTOCK COMMISSION 


Section 46-101. Livestock commission—appointment, qualifications and term of office 


of members—vacancies. 


46-102. 
46-103. 


46-104. 
46-105. 


46-106. 
46-107. 


Compensation of members. 

Organization of board—secretary and other employees—powers of 
board. 

Duties and powers of commission. 

Duty of commission to audit and certify bills for expenses—warrants 
—livestock commission fund. 

Annual report of commission. 

Sections repealed—transfer of powers. 


46-101. (3253) Livestock commission—appointment, qualifications and 
term of office of members—vacancies. Upon the passage and approval of 
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46-102 LIVESTOCK 

this act, the board of stock commissioners and the board of sheep com- 
missioners shall be consolidated, and their powers and duties, except as 
herein modified, shall be exercised by a board to be known as the livestock 
commission, which said board is hereby created, to be composed of six mem- 
bers, each of whom must be, at the time of his appointment, a resident of 
the state of Montana and the owner of cattle, sheep, or horses in the said 
state. The governor is hereby authorized and empowered to appoint, by and 
with the consent of the senate, the members of the said livestock commis- 
sion. Upon the approval of this act, the governor shall appoint two mem- 
bers of the said livestock commission to hold office for a term of two years; 
and two members to hold office for a term of four years; and two members 
to hold office for a term of six years, from and after the first day of March, 
1917, respectively, and thereafter the members of the said livestock com- 
mission so appointed by the governor shall hold office for the term of six 
years from and after the appointment, and until their successors are ap- 
pointed and qualified. In the case of death, resignation, or removal of a 
member, the governor shall appoint to fill the vacancy thus occasioned. 
Each of the members, before entering upon his duties, must take and file 
with the secretary of state the constitutional oath of office. 


History: The board of stock commis- sections 1854 to 1859 et seq., Revised Codes 
sioners was created by act of March 12, 1907. 
1885, amended by act of March 9, 1887, En. Sec. 1, Ch. 51, L. 1917; re-en. Sec. 
appearing as sections 32 to 46, 5th Divi- 3253, R. C. M. 1921. 
sion Compiled Statutes, 1887. The com- 
position of the board was changed by 
section 1, p. 177, Laws of 1897 and the 
law governing it was amended by sections 
2950 to 2957, Political Code 1895. The 
foregoing sections appeared as sections 
1782 to 1789, Revised Codes 1907, includ- 


Collateral References 

Animals@17, 29. 

3 C.J.S. Animals §§ 40, 51. 

2 Am. Jur. 807, Animals, §§ 157 et seq. 


Liability of public officers for killing 


ing amendment by chapter 50, Laws of 
1903. The board of sheep commissioners 
was created by act of May 5, 1897; Laws 
of 1897, p. 99, section 102; amended by 


or injuring animals while acting under 

statute in relation to inspection or destrue- 

tion of livestock. 12 ALR 734. 
Constitutionality of statute for control 


chapter 45, Laws of 1905, appearing as of diseases of livestock. 65 ALR 525. 


46-102. (38254) Compensation of members. The members of the live- 
stock commission shall receive no compensation for their services, but shall 
be allowed their actual expenses for and while attending meetings, such 
expenses to be audited, allowed, and paid as in the case of other expendi- 
tures of the said commission. 


History: En. Sec. 2, Ch. 51, L. 1917; 
re-en. Sec. 3254, R. C. M. 1921. 


46-103. (8255) Organization of board—secretary and other employees 
—powers of board. The commission shall organize by electing one of its 
members president, and one of its members vice-president. It shall also 
have power to appoint a secretary and fix his salary, and appoint such other 
agents and employees as may be necessary for the proper conduct of the 
business of the commission. They shall have power to adopt, subject to the 
approval of the governor, bylaws and rules and regulations for the govern- 
ment and conduct of the business of the commission. The secretary shall 


be the general recorder of marks and brands. 


History: En. Sec. 3, Ch. 51, L. 1917; 
re-en. Sec. 3255, R. C. M. 1921. . 
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46-104. (8256) Duties and powers of commission. It shall be the duty 
of the livestock commission to exercise general supervision over, and, so 
far as possible, protect the livestock interests of the state from theft and 
disease, and recommend from time to time such legislation as will, in the 
judgment of the commission, foster this industry. The commission shall 
have power to procure all necessary and lawful process for the attendance 
of witnesses, and to employ counsel to assist in the prosecution of violations 
of laws made for the protection of the livestock interests, and to assist in 
any lawful way in the prosecution of any persons charged with any offenses 
against the laws of the state in feloniously branding or stealing livestock, 
or any other crime or misdemeanor under any of the laws of the state for 
the protection of the rights and interests of the stock owners. It shall also 
have power to make rules and regulations governing the recording and use 
of livestock brands. 


History: En. Sec. 4, Ch. 51, L. 1917; Power of Representing Attorney 
re-en. Sec. 3256, R. C. M. 1921. An attorney who represents the state 
Grose Rh aterences board of stock commissioners has the right 


. to appear in aid of the prosecution of one 
Noxious rodents, control, sees. 3-2701 to aceused of grand lareeny in having stolen 


38-2704. ' livestock. State v. Biggs, 45 M 400, 403, 
Noxious rodents, control, co-operation 93 p 410, 


with county commissioners, secs. 16-1175 
to 16-1178. 


46-105. (3257) Duty of commission to audit and certify bills for ex- 
penses—warrants—livestock commission fund. It shall be the duty of the 
livestock commission to audit all bills for expenses incurred by it in the 
discharge of its duties, and when found correct, to certify the same to the 
state auditor, who shall thereupon draw a warrant upon the state treasurer 
in favor of the party or parties entitled thereto for the amount so certified, 
which warrants shall be drawn upon and paid out of the livestock commis- 
sion fund, which said fund shall be created by placing to its credit the 
amounts heretofore directed to be placed to the credit of the sheep inspec- 
tion and indemnity fund and the stock inspection and detective fund by 
section 84-5212, and other funds hereafter appropriated for the support and 
maintenance of the said commission. 


History: En. Sec. 5, Ch. 51, L. 1917; 
re-en. Sec. 3257, R. C. M. 1921. 


46-106. (3258) Annual report of commission. The commission must 
make an annual report in writing to the governor on the first day of 
December of all its transactions for the year. 


History: En. Sec. 6, Ch. 51, L. 1917; 
re-en. Sec. 3258, R. C. M. 1921. 


46-107. (3259) Sections repealed—transfer of powers. Sections 1782, 
1783, 1784, 1785, 1786, 1787, 1788, and 1789 of the Revised Codes of Montana 
of 1907, relating to the board of stock commissioners, and sections 1854, 
1855, 1856, 1857, 1858, 1859, 1860 and 1861 of the Revised Codes of Montana 
of 1907, relating to the board of sheep commissioners, and all other acts or 
parts of acts in conflict herewith, are hereby repealed; provided, however, 
that all powers conferred and duties imposed upon the board of stock 
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LIVESTOCK 


commissioners and the board of sheep commissioners by statutes other than 
those in this section mentioned shall be hereafter imposed and conferred 
upon and exercised by the livestock commission created hereby. 


History: En. Sec. 7, Ch. 51, L. 1917; 
re-en. Sec. 3259, R. C. M. 1921. 


CHAPTER 2 


LIVESTOCK SANITARY BOARD AND STATE VETERINARY SURGEON— 
QUARANTINE—INSPECTION AND DESTRUCTION OF DISEASED STOCK 
—LICENSING DAIRIES, MILK PLANTS AND SLAUGHTERHOUSES 


Section 46-201. 
46-202. 
46-203. 
46-204. 
46-205. 
46-206. 
46-207. 
46-208. 
46-209. 
46-210. 
46-211. 
46-212. 


46-213. 
46-214. 
46-215. 
46-216. 
46-217. 
46-218. 
46-219. 
46-220. 
46-221. 
46-222. 


46-223. 
46-224, 
46-225. 
46-226. 
46-227. 
46-228. 
46-229. 
46-230. 
46-231. 
46-232. 


46-233. 
46-234. 
46-235. 
46-236. 
46-237. 
46-238. 
46-239. 
46-240. 
46-241. 
46-242, 
46-243. 
46-244, 
46-245. 


Creation of livestock sanitary board. 

Verification and approval of claims. 

Veterinary surgeon—appointment and qualifications. . 

Same—duties. 

Appointment of inspectors and deputies. 

Appointment of federal veterinary inspectors. 

Authority of veterinary surgeon and agents. 

Powers of livestock sanitary board. 

Poultry industry—powers and authority of livestock sanitary board. 

Violation constitutes misdemeanor. 

Promulgation of rules. 

Establishment of livestock disease control area—entry into area— 
compulsory inspection area, when. 

Duty of county assessor. 

Owner guilty of misdemeanor, when. 

Act intended as additional legislation. 

Sale of carcasses unsanitarily slaughtered or handled. 

Authority of municipal corporations. 

Classification of animals as to compensation for slaughter. 

Payment for other personal property. 

Indemnity—from what funds paid. 

Presentation of claims for indemnity. 

Indemnity for class 2 animals in state less than one hundred and 
twenty days. 

Additional to existing statutes. 

Examination and payment of claims. 

Same—payment from county funds. 

Sale of condemned carecasses—disposal of proceeds. 

Rules and regulations—agreement with federal government. 

Persons entitled to indemnity. 

Compensation from federal government or other agency. 

Expenses, how paid—lien and foreclosure. 

Expense of cleaning and disinfecting carriers’ facilities. 

Licensing of milk plants and dairies selling milk or cream for public 
consumption. 

Exceptions of certain producers of meats and dairy products. 

Co-operation by public officers. 

Slaughterhouse license—fees and renewals. 

Duty to report contagious diseases. 

Diseased animals not to run at large—burial of carcasses. 

Penalty for violation of act. 

Same—ceivil liability. 

Power of board concerning oaths and witnesses. 

Livestock sanitary board account. 

Annual report of state veterinary surgeon. 

Personal liability—members and officers of board. 

Effect of partial invalidity of act. 

Governor may prohibit importation of animals from localities where 
disease exists. 

Penalty for violation. 
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46-201. (3260) Creation of livestock sanitary board. In addition to the 
powers and duties now conferred on the livestock commission, the members 
thereof shall constitute the livestock sanitary board. Meetings of the live- 
stock sanitary board shall be held upon eall of the chairman or executive 
officer, or of any three members; a majority of the board shall constitute 
a quorum for the transaction of business; and the chairman of the livestock 
commission shall act as chairman of the livestock sanitary board. The 
members of the livestock commission shall receive no compensation for 
acting on said board, but they shall receive their actual and necessary 
traveling and subsistence expenses while in attendance upon and in going 
to and from board meetings. 


History: The livestock sanitary board 
was created by chapter 152, Laws of 1907, 
appearing as sections 1884 to 1903, Rev. 
C. 1907. This act, together with sections 
1862 to 1880, Rev. C. 1907, being part of 
chapter 45, Laws of 1905, dealing with the 
inspection of sheep, was repealed by chap- 
ter 157, Laws of 1917, as were also chap- 
ter 146, Laws of 1911, chapters 68, 90 and 
123, Laws of 1913, and chapters 9, and 
140, Laws of 1915. All the above laws 
were superseded by the act given here. 

En. Sec. 1, Ch. 262, L. 1921; re-en. Sec. 
3260, R. C. M. 1921. 


Diagnostic Laboratory—Bonds for Con- 
struction 

Chapter 262 of Laws 1959 provided for 
the construction of a diagnostic laboratory 
and provided for the issuance of bonds to 
finance such construction. 


Collateral References 

Animals¢ 29. 

3 C.J.S. Animals § 51. 

2 Am. Jur. 807, Animals, §§ 157 et seq. 


Liability of public officers for killing 
or injuring animals while acting under 


statute in relation to inspection or de- 
struction of livestock. 12 ALR 734. 

Constitutionality of statute for control 
of diseases of livestock. 65 ALR 525. 


46-202. (3261) Verification and approval of claims. All claims against 
the board must be verified by oath of claimant, or his agent with knowl- 
edge of the facts. 


History: En. Sec. 2, Ch. 262, L. 1921; 
re-en. Sec. 3261, R. C. M. 1921; amd. Sec. 
ZO PCH 497, Vis. LOGI, 


46-203. (3262) Veterinary surgeon— appointment and qualifications. 
The board shall appoint a chief executive officer, who shall act as the state 
veterinary surgeon. He must be a graduate of a regular and reputable 
veterinary college, or of the veterinary department of a regular and repu- 
table university, and he must be licensed to practice veterinary medicine 
in the state of Montana. 


History: En. Sec. 3, Ch. 262, L. 1921; 
re-en. Sec. 3262, R. C. M. 1921. 


46-204. (3263) Same—duties. The state veterinary surgeon shall be 
the executive officer of the livestock sanitary board, and shall act as its 
secretary; and, subject to the rules and regulations of the board, he shall 
have power to act for and perform the duties imposed by law on the board, 
when the board is not in session, but any order or regulation promulgated 
by him shall be subject to review, modification, or annulment by the board 
at its next, or any subsequent meeting. 

History: En. Sec. 4, Ch. 262, L. 1921; 
re-en. Sec. 3263, R. C. M. 1921. 
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46-205. (3264) Appointment of inspectors and deputies. The state 
veterinary surgeon may, by and with the consent of the livestock sanitary 
board, appoint inspectors, deputy veterinary surgeons, and other agents 
and assistants, whose duties it shall be to act under the directions of the 
state veterinary surgeon and the livestock sanitary board. Such deputy 
veterinary surgeons must be graduates of a regular and reputable veteri- 
nary college, or of the veterinary department of a regular and reputable 
university. 


History: En. Sec. 5, Ch. 262, L. 1921; 
re-en. Sec. 3264, R. C. M. 1921. 


46-206. (3265) Appointment of federal veterinary inspectors. By and 
with the consent of the livestock sanitary board, together with the approval 
of either the federal veterinary inspector in charge in the state of Mon- 
tana, or the chief of the United States bureau of animal industry, the state 
veterinary surgeon may appoint federal veterinary inspectors stationed in 
this state, as deputy veterinary surgeons under this act, and by and with 
such consent and approval, federal lay inspectors stationed in this state 
may likewise be appointed agents for the livestock sanitary board. All 
such federal officers so appointed as deputies or agents of the livestock 
sanitary board shall possess the powers and duties of deputy state veter- 
inary surgeons or agents of the livestock sanitary board, as the case may 
be, but they shall act without compensation and hold office only at the 
pleasure of the livestock sanitary board. 


History: En. Sec. 6, Ch. 262, L. 1921; 
re-en. Sec. 3265, R. C. M. 1921. 


46-207. (3266) Authority of veterinary surgeon and agents. In the 
performance of their official duties, the state veterinary surgeon, and any 
other agent or officer of the livestock sanitary board shall be, and are 
hereby, authorized and empowered to enter upon or into any lot, yard, land, 
building, room, premises, inclosure, car, wagon, boat, or other place or 
vehicle used for the treatment, storage, manufacture, display, or trans- 
portation of animals, meat, or dairy products, intended for sale or disposal 
as food or whereon or wherein may be found any livestock affected with, 
or which has been exposed to, or which such officer has reason to believe 
is elther affected with, or has been exposed to, an infectious, contagious, 
communicable or dangerous disease, or disease-carrying insects. 

History: En. Sec. 7, Ch. 262, L. 1921; References 
re-en. Sec. 3266, R. C. M. 1921. State v. Peterson, — M —, 356 P 2a 
Cross-Reference 925, 926. 


State veterinary surgeons, penalty for 
disobeying orders, sec. 94-35-193. 


46-208. (3267) Powers of livestock sanitary board. The livestock sani- 
tary board shall have power: 

1. To supervise and control the action of the state veterinary surgeon, 
all deputies, inspectors, and other employees, and to prescribe their duties, 
compensation, and tenure of office. 
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2. To remove any one or more of its appointees, subordinates, and 
employees at any time for cause. 


3. To supervise the sanitary conditions of livestock in this state, under 
the provisions of the constitution and statutes of this state and such 
reasonable rules and regulations as this board may from time to time 
promulgate, and to this end this board shall have power to quarantine any 
lot, yard, land, building, room, premises, inclosure, or other place or section 
in this state, which is or may be used or occupied by livestock, and which, 
in the judgment of the state veterinary surgeon, or of his authorized agent, 
is infected or contaminated with an infectious, contagious, communicable, 
or dangerous disease, or disease-carrying medium by which such disease 
may be communicated; and this board shall have power to quarantine any 
livestock in this state, whenever, in the judgment of the state veterinary 
surgeon, or of his authorized agent, such livestock is affected with, or has 
been exposed to such disease or disease-carrying medium; and this board 
shall have power to prescribe treatments and enforce sanitary regulations 
which, in the judgment of the state veterinary surgeon, or of his authorized 
agent, are reasonable, necessary, and proper to circumscribe, extirpate, 
control, or prevent such diseases. 


4. To foster, promote, and protect the livestock industry in this state 
by the investigation of diseases and other subjects related to ways and 
means of prevention, extirpation, and control of diseases, or to the care 
of livestock and its products; and to this end to establish and maintain a 
laboratory, and to make, or cause to be made, biologic products, curatives, 
and preventative agents; and to do or perform such other acts and things 
as in their judgment may be necessary or proper in the fostering, promo- 
tion, or protection of the livestock industry in this state. 


5. To promulgate and enforce such reasonable rules, regulations, and 
orders as they may deem necessary or proper to prevent the introduction 
or spreading of infectious, contagious, communicable, or dangerous diseases 
affecting livestock into this state, and to this end to promulgate and enforce 
such reasonable rules, regulations and orders as they may deem necessary 
or proper governing inspections and tests of all livestock intended for 
importation into this state, before it may be imported into this state. 


6. To promulgate and enforce such reasonable rules, regulations, and 
orders as they may deem necessary or proper for the inspection, testing, 
and quarantine of all livestock imported into this state. 


7. To promulgate and enforce such reasonable rules, regulations and 
orders, as may to them seem necessary or proper for the supervision, 
inspection and control of the standards and sanitary conditions of slaugh- 
terhouses, meat depots, meat and meat food products, dairies, milk depots, 
milk and its by-products, barns, dairy cows, factories, and other places 
and premises where meat, or meat foods, milk or its products, or any 
thereof intended for sale or consumption as food are produced, kept, 
handled, or stored; and for the purposes of this act they, or any duly 
authorized representative of said board, may take samples of any such 
product or products, so produced, kept, handled, or stored, for analysis or 
testing by the livestock sanitary board chemist or bacteriologist or the 
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state chemist, and the records of such samples and their analysis and test, 
when identified, as to the sample by the oath of the officer taking the same, 
and verified, as to the analysis or test, by the oath of such chemist or 
bacteriologist making the same, shall be prima-facie evidence of the facts 
therein set forth, when offered in evidence in any prosecution or action at 
law or in equity for violation of the provisions of this act, or any rule, 
regulation or order of said board, made in pursuance to this act, provided 
that the standards referred to in this subsection 7, in so far as they relate 
to dairies or milk and its by-products, shall not be deemed to include 
standards of weight or measurement. 


8. To promulgate and enforce such reasonable rules, regulations, and 
orders aS may to them seem necessary or proper for the supervision and 
control of manufactured and refined foods for livestock, and the manu- 
facture, importation, sale, and method of using any biologic remedy or 
curative agent for the treatment of diseases of livestock; provided, how- 
ever, that as far as practicable the standards approved by the United 
States department of agriculture shall be adopted. 


9. To install an adequate system of meat inspection at any time and 
in such places as public welfare may demand under the rules and regula- 
tions which may provide fees for the maintenance of such inspection, and 
which shall provide ways and means for shipping home-grown and home- 
killed meats into any city in Montana. As far as practicable, such rules 
and regulations shall conform with the meat-inspection requirements of 
the United States bureau of animal industry. 


10. To slaughter, or cause to be slaughtered, any or all livestock in 
this state known to be affected with, or which has been exposed to, an 
infectious, contagious, communicable, or dangerous disease, when, in the 
opinion of the state veterinary surgeon, or of a deputy veterinary surgeon, 
such slaughter is necessary for the protection of other livestock; and to 
destroy, or cause to be destroyed, all barns, stables, sheds, out-buildings, 
fixtures, furniture, and personal property infected with any such infectious, 
contagious, communicable, or dangerous disease, when, in the judgment 
of the state veterinary surgeon or his authorized agent, the same cannot 
be thoroughly cleaned and disinfected, and in the judgment of that officer, 
or his authorized agent, such destruction is necessary to prevent the 
spreading of such disease. 


11. To indemnify the owner of any property destroyed by order of 
this board, or its authorized representatives, under the provisions of this 
act, or any rules, regulations, or orders promulgated by this board in 
pursuance of this act. 


12. To require persons, firms, and corporations engaged in the produc- 
tion or handling of meat or meat food products, or dairy products or any 
thereof, to furnish statistics of the quantity and cost of such food and food 
products produced or handled, and the name and address of person or 
persons supplying them any of such products. 


History: En. Sec. 8, Ch. 262, L, 1921; 
re-en. Sec. 3267, R. C. M. 1921. 


190 


SANITARY BOARD 46-210 


46-209. (3267.1) Poultry industry—powers and authority of livestock 
sanitary board. For the promotion and protection of the poultry industry, 
and to prevent, control, and exterminate infectious, contagious, dangerous 
and destructive diseases affecting poultry, the livestock sanitary board 
shall have power and it shall be its duty: 

1. To supervise the sanitary condition of poultry in this state, under 
the provisions of the constitution and statutes of this state, and such 
reasonable rules and regulations as this board may from time to time 
promulgate, and to this end this board shall have power to quarantine any 
lot, yard, land, building, room, premises, inclosure, or other place or 
section in this state, which is or may be used or occupied by poultry, and 
which, in the judgment of the state veterinary surgeon, or of his authorized 
agent, is infected or contaminated with an infectious, contagious, com- 
municable or dangerous disease, or disease carrying medium by which such 
disease may be communicated; and this board shall have power to quaran- 
tine any poultry in this state, whenever, in the judgment of the state 
veterinary surgeon, or his authorized agent, such poultry is affected with, 
or has been exposed to, such disease or disease-carrying medium; and this 
board shall have power to prescribe treatments and enforce sanitary regu- 
lations which, in the judgment of the state veterinary surgeon, or of his 
authorized agent, are reasonably necessary and proper to circumscribe, 
extirpate, control or prevent such diseases. 

2. To foster, promote and protect the poultry industry in this state 
by the investigation of diseases and other subjects related to ways and 
means of preventing, controlling, and exterminating diseases of poultry, 
to promulgate and enforce reasonable rules and regulations for the preven- 
tion and extermination of such diseases, and to do or perform such other 
acts and things as in their judgment may be necessary or proper in the 
fostering, promotion, or protection of the poultry industry in this state. 


3. To promulgate and enforce such reasonable rules, regulations and 
orders as they may deem necessary or proper to prevent the introduction 
or spreading of infectious, contagious, communicable or dangerous diseases 
affecting poultry into this state, and to this end to promulgate and enforce 
such reasonable rules, regulations and orders as they may deem necessary 
or proper governing inspections and tests of all poultry intended for 
importation into this state, before it may be imported into this state. 


4. To promulgate and enforce such reasonable rules, regulations and 
orders as they may deem necessary or proper for the inspection, testing 
and quarantine of all poultry imported into this state. 

Pistory.a9 Un. sec. 1, Ch. 161, L...1929. 


46-210. (3267.2) Violation constitutes misdemeanor. Any person, per- 
sons, firm, or corporation violating any provision of this act, or any rule, 
regulation, or order promulgated by authority of the same or who shall 
obstruct or interfere with the performance of any duty, or the exercise of 
any power hereby conferred shall be guilty of a misdemeanor. 

History: En. Sec. 2, Ch. 161, L. 1929. Collateral References 


Animals€=35. 
3 C.J.S. Animals § 65. 
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46-211. (3268) Promulgation of rules. It shall be the duty of the 
livestock sanitary board to promulgate and enforce rules and regulations 
for the inspection and tuberculin test of all dairy cattle, or other animals, 
and for the inspection, test, treatment, or disposition of all livestock 
affected with, or which may have been exposed to, any infectious, con- 
tagious, communicable, or dangerous disease, and for the quarantines pro- 
vided for in this act. 


History: En. Sec. 9, Ch. 262, L. 1921; 
re-en. Sec. 3268, R. C. M. 1921. 


46-212. Establishment of livestock disease control area—entry into area 
—compulsory inspection area, when. Upon receipt of a petition signed by 
not less than seventy-five per cent (75%) of the livestock owners of the 
species of animals to be inspected, tested, treated, or vaccinated, and 
representing not less than fifty per cent (50%) of such species in any 
township, as determined by government survey, of any county in the state 
of Montana, petitioning for the area control, treatment, prevention, or 
eradication of any dangerous disease of livestock within such township, 
the Montana livestock sanitary board is authorized and empowered to 
establish such township as a disease control area and to enforce the 
inspection, test, treatment, or vaccination of all livestock of the species 
designated within such township in accordance with the rules and regula- 
tions promulgated by the Montana livestock sanitary board for the inspec- 
tion, eradication, treatment, or vaccination of such livestock and to reim- 
burse the owners of livestock slaughtered by order of the Montana 
livestock sanitary board or its authorized agent in accordance with the 
laws of Montana governing the payment of such animal or animals. 


Provided that in any circumscribed disease control area as established 
under this act, by the Montana livestock sanitary board, no other livestock 
of the species designated by the Montana livestock sanitary board to be 
inspected, tested, treated, or vaccinated, shall enter the disease control 
area unless inspected, tested, treated, or vaccinated under the direction of 
the Montana livestock sanitary board or are accompanied by a satisfactory 
health certificate or except under special permit and restrictions provided 
by the Montana livestock sanitary board. 


Provided further that when seventy-five per cent (75%) or more of 
the townships in any county in Montana are established under this act by 
the Montana livestock sanitary board as disease control area, it becomes 
mandatory on the part of the remaining livestock owners in such county 
to submit their livestock of one or more species for inspection, test, treat- 
ment, or vaccination, as directed by the Montana livestock sanitary board. 


History: En. Sec. 1, Ch. 94, L. 1943. proper petition. State ex rel. Lee v. State 
Livestock Sanitary Board, — M —, 357 
Cross-Reference P 2d 685, 688. 
Importing diseased cattle into state in 
violation of quarantine, sec. 94-35-190. Prohibition against Inspection Order 


ae ; A writ of prohibition will not lie to 
Petition Required arrest the ministerial action of the state 
Jurisdiction of the state livestock sani- livestock sanitary board in ordering an 
tary board depends upon the receipt of a inspection of cattle in a diseased area pur- 
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suant to the provisions of this section. 
State ex rel. Lee v. Montana Livestock 
Sanitary Board, 135 M 202, 339 P 2d 487. 

Sufficiency of petition presented to the 
state livestock sanitary board may be 


46-216 


Writ of Review 


A proceeding under section 93-9002 seek- 
ing a writ of review of the action of the 
state livestock sanitary board is a proper 
remedy to review the action of the board. 


tested by prohibition. State ex rel. Lee 
v. State Livestock Sanitary Board, — M 
—, 357 P 2d 685, 688. 


State ex rel. Lee v. State Livestock Sani- 
tary Board, — M —, 357 P 2d 685, 688. 


46-213. Duty of county assessor. The assessment roll of the county in 
which the disease control area is to be established shall be the basis for 
computing the required percentage of livestock owners and livestock, and 
the county assessor of the county shall certify to the Montana livestock 
sanitary board at Helena, when the necessary seventy-five per cent (75%) 
of the owners of livestock representing not less than fifty per cent (50%) 
of the species of livestock to be inspected, tested, treated, or vaccinated 
have signed the required petition. 


History: En. Sec. 2, Ch. 94, L. 1943. References 


State ex rel. Lee v. Montana Livestock 
Sanitary Board, 135 M 202, 339 P 2d 487, 
489, 


Cross-Reference 


Taxation, assessment of livestock, sees. 
84-5201 to 84-5221. 


46-214. Owner guilty of misdemeanor, when. Any person in a disease 
control area who does not gather his livestock after being notified by the 
Montana livestock sanitary board or its agent, to have such livestock 
available or refuses to have such livestock inspected, tested, treated, or 
vaccinated or violates any of the provisions of this act, shall be guilty of 
a misdemeanor. 


History: En. Sec. 3, Ch. 94, L. 1943. 


46-215. Act intended as additional legislation. It is expressly pro- 
vided that it is the intention of this legislative assembly that the enact- 
ment of this act does not repeal or amend any of the now existing statutes 
relating to the establishment of disease control areas or the inspection, 
test, treatment, vaccination, or quarantine of livestock, but is intended as 
additional legislation for the establishment of disease control areas and 
the prevention and control of diseases of livestock. 

History: En. Sec. 4, Ch. 94, L. 1943. 


46-216. (3269) Sale of carcasses unsanitarily slaughtered or handled. 
It shall be unlawful for any person, firm, or corporation to sell as food for 
human beings, or to hold or possess as human food intended for sale, the 
carcass or part of carcass of any animal slaughtered under unsanitary 
conditions, or which carcass or part of carcass has been prepared, handled, 
or kept under unsanitary conditions; and it shall be the duty of the live- 
stock sanitary board to see that the provisions of this section are enforced. 


History: En. Sec. 10, Ch. 262, L. 1921; 
re-en. Sec. 3269, R. C. M. 1921. 


Collateral References 


Animals¢@}15. 


Cross-Reference 3 CJ.S. Animals §§ 38, 39. 


Selling diseased carcasses, penalty, secs. 
94-35-172, 94-35-1783. 
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46-217. (3270) Authority of municipal corporations. Nothing in this 
act shall prevent the governing authority of any municipal corporation 
from enacting or enforcing ordinances providing for the inspection of 
slaughterhouses, meat depots, meat markets, meat food products, cream- 
eries, butter or cheese factories, dairies, and dairy products, sold or offered 
for sale within the limits of such municipal corporation; but no such 
ordinance shall be enforced in conflict with the powers of this act delegated 
to the livestock sanitary board, its officers or agents. 

History: En. Sec. 11, Ch. 262, L. 1921; Collateral References 


re-en. Sec. 3270, R. C. M. 1921. Municipal Corporations¢—611. 
62 C.J.S. Municipal Corporations § 219. 


46-218. (3271) Classification of animals as to compensation for slaugh- 
ter. Animals with reference to compensation for slaughter by direction 
of the Montana livestock sanitary board or an agent thereof, under the 
provisions of this act, shall be divided into two classes, to wit: 


1. Animals determined by the state veterinary surgeon or by a deputy 
state veterinary surgeon to be affected with an incurable disease which are 
destroyed by order of such officer, shall be designated as animals of class 
1 and unless otherwise provided each of such animals shall be paid for on 
the basis of seventy-five per cent (75%) of its appraised value. The county 
in which such animal was owned at the time it was determined to be 
affected with an incurable disease as such ownership and county is deter- 
mined by affidavit of the owner of the animal or his agent, shall be liable 
in part, as hereinafter provided, for any indemnity to be paid for such 
animal. Each animal directed to be destroyed shall be appraised by a 
representative or an authorized agent of the Montana livestock sanitary 
board with the owner agreeing in writing as to the value of such animal. 
When thus appraised, due consideration shall be given to its breeding 
value as well as its dairy or meat value and the condition of the animal 
as to the disease and the present and probable effect of the disease on the 
animal. In the absence of such agreement, there shall be appointed three 
(3) competent, disinterested parties, one appointed by the Montana live- 
stock sanitary board, one by the owner, and a third by the first two, to 
appraise each such animal taking into consideration its breeding value as 
well as its dairy or meat value and the condition of the animal as to the 
disease and the present probable effect of the disease on the animal. The 
judgment of the majority shall be the judgment of said appraisers and 
shall be binding upon both parties as the final determination of indemnity 
to be paid for each such animal; provided the total compensation of each 
of such appraisers shall be limited to five dollars ($5.00) for such group 
appraisal, one-half (44) of which amount shall be paid by the Montana 
livestock sanitary board; provided the total amount of indemnity paid by 
the state and any county for any such animal shall not exceed the actual 
sound value of an animal of its class, and provided further that the total 
combined amount of indemnity paid for such animal by the state and any 
county shall not exceed the sum of one hundred dollars ($100.00) for any 
registered purebred animal or the sum of fifty dollars ($50.00) for any 
orade animal. Animals presented for appraisal as purebreds shall be 


194 


SANITARY BOARD 46-218 


accompanied by their registration papers at the time of appraisal or they 
shall be appraised as grades, provided, however, if purebreds are less 
than three (3) years old and not registered, the Montana livestock sanitary 
board may grant a reasonable time for their registration, and presentation 
of their registration papers to the appraiser. Registration papers shall 
accompany the claim for indemnity. 


2. Animals of class 1 shall be paid for on the basis of their full 
appraised value as herein determined in event no evidence of such incur- 
able disease is disclosed by autopsy, bacteriologic, serologic, microscopic 
or other findings provided the total combined amount of indemnity paid by 
the state and any county for any such animal shall not exceed the actual 
sound value of an animal of its class; provided further that the total 
combined amount of indemnity paid by the state and any county for such 
animal shall not exceed one hundred dollars ($100.00) for any registered 
purebred animal or fifty dollars ($50.00) for any grade animal. 


3. Animals determined by the state veterinary surgeon or by a deputy 
state veterinary surgeon to be affected with or exposed to foot-and-mouth 
disease, rinderpest, contagious pleura pneumonia, surra, other infectious- 
contagious, communicable, or dangerous disease, which is not of its nature 
necessarily fatal, which animals are destroyed by order of such officer as a 
sanitary safeguard, shall be designated as animals of class 2 and each such 
animal shall be paid for on the basis of its full appraised value, which 
appraised value shall be determined in the manner set out in subsection 1 
above. The appraisement of such animals shall be based on the meat, dairy, 
or breeding value of such animal, but where appraisement is based on 
breeding value of such animal, no such appraisement shall exceed three 
(3) times its meat or dairy value. The total amount of indemnity paid by 
the state for any such animal shall not exceed the actual sound value of an 
animal in its class; and no indemnity whatever for any such animal shall 
be paid by any county. In the case of destruction of an animal afflicted 
with brucellosis (Bang’s disease), no indemnity shall be paid therefor, 
unless the livestock sanitary board shall, in its discretion, determine the 
best interests of the state of Montana will be served by payment of an 
indemnity, in which event the livestock sanitary board shall set out stand- 
ards of indemnity by appropriate rules and regulations, and shall in no 
event pay in excess of one hundred dollars ($100.00) for any registered 
purebred animal, or fifty dollars ($50.00) for any grade animal. In all 
cases where the federal government, or agency other than the state, shall 
compensate the owner in whole or in part for livestock destroyed as a 
sanitary safeguard, the amount of compensation from the state shall be 
determined as provided by section 46-229. 


4. Animals which may be injured or killed while they are being 
inspected or tested in accordance with an order of the Montana livestock 
sanitary board of [or] its agent, and which animals do not come within 
either class 1 or class 2 as herein provided, may be paid for at their full 
appraised value, and the claim therefor is recommended for payment at a 
meeting of the Montana livestock sanitary board and is approved by the 
state board of examiners and where it is shown that the injury or death 
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of such animal was not proximately due to the negligence of the owner or 
his agent the whole of such claim when so approved, shall be paid out of 
Montana livestock sanitary board funds provided, however, that the lmit 
of indemnity for such animal paid by the state shall not exceed that fixed 
by this act for animals of class 2. 


History: En. Sec. 12, Ch. 262, L. 1921; Collateral References 
re-en. Sec. 3271, R. C. M. 1921; amd. Sec. Animals¢=32. 
1, Ch. 75, L. 1943; amd. Sec. 1, Ch. 107, 3 CJ.S. Animals § 55. 
L. 1949. 2 Am. Jur. 310, Animals, § 160. 


Compiler’s Note 


The bracketed word “or” was inserted 
by the compiler. 


46-219. (3272) Payment for other personal property. Personal prop- 
erty other than livestock destroyed by order of the Montana livestock 
sanitary board or an authorized representative thereof shall be paid for on 
the basis of its appraised value; such appraised value to be determined 
in the manner specified in the preceding section for the determination of 
the appraised value of animals. 


History: En. Sec. 13, Ch. 262, L. 1921; 
re-en. Sec. 3272, R. C. M. 1921; amd. Sec. 
2, Ch. 75, L. 1948. 


46-220. (3273) Indemnity—from what funds paid. In payment for 
animals or property destroyed by order of the livestock sanitary board, 
the state shall pay one-half of such indemnity out of any moneys at the 
disposal of the livestock sanitary board, and the county liable in part for 
the indemnity, as such county is determined by this act, shall pay the 
one-half part of such total indemnity out of the general fund of the county. 


History: En. Sec. 14, Ch. 262, L. 1921; 
re-en. Sec. 3273, R. C. M. 1921. 


46-221. (3274) Presentation of claims for indemnity. Claims against 
the state and any county thereof arising from the destruction of animals 
or property destroyed by order of the Montana livestock sanitary board, 
shall be made upon official forms as provided by the Montana livestock 
sanitary board which must contain an affidavit by the owner or his agent 
with knowledge of the facts of such animal or property certifying to the 
ownership of such animal or animals or property and the county in which 
they are owned, and that such animal or animals have been destroyed and 
the property destroyed, as the case may be, in accordance with the law, and 
the regulations of the Montana livestock sanitary board; and such claims 
must be accompanied by a certificate from the state veterinary surgeon or 
his authorized deputy or agent that such animal or animals or property, as 
the case may be, were ordered destroyed. Such claims shall likewise be 
accompanied by a certificate of appraisement as such appraisal is deter- 
mined under section 46-218, together with an account of sale showing the 
net proceeds from the sale of the animal if any, paid to the owner of the 
animal. 


History: En. Sec. 15, Ch. 262, L. 1921; 
re-en. Sec. 3274, R. C. M. 1921; amd. Sec. 
4, Ch. 75, L. 1943. 
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46-222. Indemnity for class 2 animals in state less than one hundred 
and twenty days. Indemnity for animals of class 2 when such animals 
have not been within the state of Montana for at least one hundred and 
twenty (120) days and such payment is authorized by the Montana live- 
stock sanitary board and approved by the state board of examiners as 
provided for in subsection 5 of section 46-228 shall be paid out of livestock 
sanitary board funds. 

History: En. Sec. 5, Ch. 75, L. 1943. 


46-223. Additional to existing statutes. It is specifically declared to 
be the intention of this legislative assembly that the enactment of this 
act does not repeal or amend sections 46-226 and 46-227, but is intended 
as additional legislation to facilitate the payment of indemnity in accord- 
ance with federal law and regulations of the bureau of animal industry, 
United States department of agriculture. 

History: En. Sec. 6, Ch. 75, L. 1943. 


. 46-224, (3275) Examination and payment of claims. Claims against 
the state arising under this act, if found correct, shall be processed as pro- 
vided by law and -paid from any funds or account at the disposal of the 
livestock sanitary board. 


History: En. Sec. 16, Ch. 262, L. 1921; 
re-en. Sec. 3275, R. C. M. 1921; amd. Sec. 
21, Ch. 97, L. 1961. 


46-225. (3276) Same—payment from county funds. The board of 
county commissioners of the county hable in part for the indemnity for 
any such animal or property destroyed shall cause to be paid the amount 
due from said county out of the general funds of the county. 


History: En. Sec. 17, Ch. 262, L. 1921; 
re-en. Sec. 3276, R. C. M. 1921. 


46-226. (3277) Sale of condemned carcasses—disposal of proceeds. 
Where a carcass or carcasses of animals ordered destroyed by this act are 
found, upon official post-mortem inspection, to be fit for human consump- 
tion, the owner shall receive the net proceeds from the sale of such carcass 
or carcasses, which proceeds shall be deducted from his claim against the 
state and county on account of such slaughter. The representative of the 
livestock sanitary board, may, when considered advisable or necessary or 
when it is desired by the owner, proceed to sell the carcass or carcasses 
upon such terms as shall to him seem to the best interests of the state, and 
the net proceeds obtained therefrom shall be paid to the owner, but such 
procedure shall not invalidate the owner’s claim for indemnity for any 
balance due him as provided by law. 


History: En. Sec. 18, Ch. 262, L. 19215. Collateral References 
re-en. Sec. 3277, R. C. M. 1921; amd. Sec. Animals¢=32. 
1, Ch. 177, L. 1937. 3 OJ.S. Animals § 55. 


46-227. Rules and regulations—agreement with federal government. 
Whenever it is determined by the livestock sanitary board that it is 
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necessary to eradicate or control any infectious, contagious, communicable 
or dangerous disease of livestock in the state, in co-operation with the 
United States bureau of animal industry or other federal agency and to 
appraise and destroy animals affected with, or which have been exposed to 
such disease, or to destroy property in order to remove the infection and 
complete the cleaning and disinfection of the premises, or to do any act or 
incur any other expense reasonably necessary in suppressing such disease, 
the board may accept and adopt on behalf of the state, the rules and 
regulations adopted by the United States bureau of animal industry or 
other federal agency under authority of an act of Congress, or such portion 
thereof deemed necessary, suitable or applicable, and adopt such other 
rules and regulations as it deems necessary or desirable for this purpose, 
and to co-operate with the United States bureau of animal industry or 
other federal agency in the enforcement of such rules and regulations so 
accepted and adopted. 
History: En. Sec. 2, Ch. 177, L. 1937. 


46-228. (3278) Persons entitled to indemnity. The owner of any 
animal or property destroyed, as provided in this act, shall be entitled to 
indemnity therefor as herein provided, except in the following cases: 


1. Animals belonging to the United States. 


2. Animals brought into the state violating any provisions of this act, 
or regulations of the livestock sanitary board. 


3. Animals which the owner or claimant knew to be diseased, or had 
notice thereof at the time they came into his possession. 


4. Animals which had the disease for which they were slaughtered, 
or which were destroyed by reason of exposure to such disease, at the time 
of their arrival in the state; providing, however, that any animal or animals 
of the second class which were shipped into the state of Montana in ac- 
cordance with the livestock sanitary board regulations and accompanied by 
the proper certificate of health from a recognized state or federal veter- 
inarian may be paid for when such payment is authorized at a meeting of 
the livestock sanitary board. 


5. Animals which have not been within the state of Montana for at 
least one hundred and twenty days prior to the discovery of the disease; 
provided, that animals of the second class which have not been in the 
state one hundred and twenty days may be paid for when such payment 
is authorized at a meeting of the livestock sanitary board. 


6. When the owner or agent has not used reasonable diligence to 
prevent disease or exposure thereto. 


7. When the owner or agent has not complied with the rules and regu- 
lations of the livestock sanitary board with respect to animals condemned. 


8. No compensation or indemnity will be paid for the destruction of 
any livestock affected with tuberculosis, or other infectious, contagious, 
communicable, or dangerous disease, unless the entire herd or band of 
which such affected livestock is a part shall be under the supervision of 
the livestock sanitary board for the eradication of such disease. 
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9. When animals condemned are not destroyed within sixty days after 
they have been determined to be affected with or exposed to a disease 
which requires them to be destroyed by order of the livestock sanitary 
board. 


History: En. Sec. 19, Ch. 262, L. 1921; 
re-en. Sec. 3278, R. C. M. 1921; amd. Sec. 
Za, Chr Off iis 1961. 


46-229. (3279) Compensation from federal government or other agency. 
In all cases where the federal government, or agency other than the state 
or county, shall compensate the owner in whole or in part for livestock or 
property destroyed by order of the Montana livestock sanitary board, then 
the amount of such compensation from the federal government, or other 
agency, shall be deducted from the owner’s claim, as filed against the state 
and county, that is, from the balance that remains after the net salvage 
price received from the sale or other disposal of the condemned animal has 
been deducted from the appraised value; and provided further, that where 
the owner, or agent, of such livestock or property destroyed by order of 
the Montana livestock sanitary board shall forfeit any indemnity which 
the owner would otherwise be entitled to from the federal government, or 
compensating agency other than the state or county by violation of the 
regulations of the federal government, or other agency, then and in such 
case an amount equal to the indemnity which would have been paid by the 
federal government, or other indemnifying agency, but for the forfeiture, 
shall hkewise be deducted from the owner’s claim; that is, the balance that 
remains after the net salvage price received from the sale or other disposal 
of the condemned animal has been deducted from the appraised value. 


History: En. Sec. 20, Ch. 262, L. 1921; 3, Ch. 75, L. 1943; amd. Sec. 1, Ch. 164, 
re-en. Sec. 3279, R. C. M. 1921; amd. Sec. L. 1945. 


46-230. (3280) Expenses, how paid—lien and foreclosure. The ex- 
pense of inspecting, testing, supervision of quarantine, supervision of 
dipping, supervision of disinfection, and supervision of other treatment of 
livestock by the livestock sanitary board, under the provisions of this act, 
and the sanitary inspection of dairies, packing houses, meat depots, slaugh- 
terhouses, milk depots, and other premises as provided in this act, shall 
be paid for by the livestock sanitary board out of such funds as they may 
have at their command; provided, however, that the owner of such live- 
stock or property shall be liable for all expenses, save the salary of the 
supervising officer or officers, representing this board, when such owner, 
agent, or person in charge of such livestock or property shall have violated 
the regulations of the livestock sanitary board, and such expenses shall be 
a lien upon the livestock or other property, and the agent of the livestock 
sanitary board may retain possession of the livestock until the charges and 
expenses are paid; but the lien shall not be dependent upon possession, 
and the lien may be foreclosed in the name of the agent of the livestock 
sanitary board by selling of the stock, or as many as may be necessary to 
pay the sum of the costs, by sale at public auction, and ten days’ notice 
by posting thereof in three public places in the county, or such lien may 
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be foreclosed by an action in any court of competent jurisdiction against 
the owner of the livestock to recover the amount of charges and expenses. 


History: En. Sec. 21, Ch. 262, L. 1921; 
re-en. Sec. 3280, R. C. M. 1921. 


46-231. (3281) Expense of cleaning and disinfecting carriers’ facilities. 
The expense of cleaning and disinfection of cars, yards, or other trans- 
portation facilities of .a common carrier, when ened by the livestock 
sanitary board, shall be a charge against and collectible from such com- 
mon carrier ; ad likewise the expense of supervising the cleaning and 
disinfection a ears for transportation of livestock, when required at any 
point other than disinfection points agreed upon between the board and 
the carrier, shall be,a charge BEBE and collectible from such common 
carrier. 


History: En. Sec. 22, Ch. 262, L. 1921; Collateral References 
re- en. Sec. 3281, R. C. M. 1921. Animals¢=31. 
3 C.J.S. Animals § 53. 


46-232. (3282) Licensing of milk plants and dairies selling milk or 
cream for public consumption. It shall be unlawful for the following 
classes of business to operate in the state of Montana without first securing 
a license from the livestock sanitary board, to wit: 


Peik All dairies selling milk or cream for public consumption in the form 
in which it is originally produced and without having been converted into 
some manufactured product. 


2. Condensed, evaporated or powder milk plants. 


3. Milk plants. A milk plant, as the term is used in this act, shall be 
defined as a place where milk or cream, or both, is purchased or collected 
and prepared for distribution to the consumer in liquid form but is not 
produced at such place. 


The licenses herein provided for shall expire on the last day of Decem- 
ber of the current year in which they are issued. Said licenses may be 
revoked at any time by the livestock sanitary board, or said veterinary 
‘surgeon when they, or he, shall determine that a person to whom the license 
is issued has failed to comply with the rules and regulations of the live- 
stock sanitary board, or has failed to conduct his establishment in a 
sanitary manner. All licenses collected and herein provided for shall be 
paid into ‘the general fund. 

‘Dairies producing milk or cream for sale to any dairy products manu- 
facturing plant, or dairies producing only butter, shall not be required to 
take out a license but shall be required to comply with all the laws of the 
state, and with the regulations of the livestock sanitary board governing 
Haies The livestock sanitary board, or its agent, are hereby authorized 
to issue’ a restraining order prohibiting any dairy from selling or giving 
away any milk or cream not produced or handled in accordance with the 
laws of Montana, or the regulations of the livestock sanitary board. It 
shall' be an eeiue for any dairy, while so restrained, to sell or give away 
for public consumption any milk or cream’ Rrodiced or handled by such 
dairy and it shall likewise be unlawful for any dairy products manufac- 
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turing plant, milk plant, or cream station to purchase or use the cream or 
milk from a dairy while such dairy is restrained by the livestock sanitary 
board from selling milk or cream. 


The following schedule of license fees shall be charged for all licenses 
issued under the provisions of this section: 

Condensed, evaporated or powdered milk factories having an output. 
of less than five hundred thousand pounds, five dollars ($5.00). 

Condensed, evaporated or powdered milk factories having an output of 
more than five hundred thousand pounds, twenty-five dollars ($25.00). 

Milk plants, five dollars ($5.00). 

Dairies of less than twenty cows, one dollar ($1.00). 

Dairies of more than twenty cows, two and 50/100 dollars ($2.50). 

Any person, firm or corporation violating any of the provisions of this 
act or violating any restraining order of the livestock sanitary board herein 
provided for shall be guilty of a misdemeanor and upon conviction shall 
be punished as provided by the laws of Montana for the punishment of” 
misdemeanors. 


History: En. Sec. 23, Ch. 262, L. 1921; 
re-en. Sec. 3282, R. C. M. 1921; amd. Sec. 
11, Ch. 35, L. 1923; amd. Sec. 1, Ch. 170, 
L. 1929. 


Cross-References 


Carrying on business without license, 
penalty, sec. 94-1511. 

Inspection and licensing of dairies and 
dealers in milk and milk products, secs. 


ants was not going to speak truthfully and: 
county prosecutor threatened defendant 
with perjury charges. State v. Peterson, 
— M —, 3856 P 2d 925, 929. 


Collateral References 


Food¢=3. 

386 C.J.S. Food § 12. 

See generally, 2 Am. Jur. 393, Agricul- 
ture; 22 Am. Jur. 850, Food, §§ 59 et seq. 


83-2401, 3-2457, 27-111, 27-408 to 27-412. ates ; i 
Constitutionality of regulations as to 


milk. 18 ALR 235. 
Construction and application of regu- 
lations as to milk. 122 ALR 1062. 


Prosecution of Violations 


Defendants convicted of violating this 
section were entitled to a new trial where 
it was insinuated that one of the defend- 


46-233. (3283) Exceptions of certain producers of meats and dairy 
products. On and after the passage and approval and effective date of 
this act, the owners or operators of slaughterhouses, packing houses, meat 
depots, dairies, creameries, butter factories, cheese factories, or other 
places of business engaged in the production, storage or transportation of 
meats, meat foods, or dairy products, shall not be required to procure a 
license from the state board of health, in so far as the business of produc- 
tion, storage or transportation of such food products are concerned, but 
nothing in this act contained shall be construed to limit or conflict with 
the supervision or regulation. of the sanitary condition of any restaurant, 
hotel, boardinghouse, or retail market, or the products sold or offered for 
sale thereat, by the state board of health, nor shall this act be construed to 
limit or conflict with the duties imposed by law on the state board of 
health to make and enforce sanitary regulations for the eradication or con- 
trol of any epidemic of human disease which may exist In any community. 


History: En. Sec. 24, Ch. 262, L. 1921; 
re-en. Sec. 3283, R. C. M. 1921. 


Cross-References 


Butchers’ license, sec. 46-501 et seq. 
Meat market license, see. 27-111. 
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Collateral References 3 CJS. Animals § 38; 36 CJS. Food 
AnimalsG15: Food¢=3: Warehouse- §12; 93 C.J.S. Warehousemen and Safe 
men¢6, Depositaries § 5. 


46-234. (3284) Co-operation by public officers. It shall be the duty of 
the state and several local boards of health of any county, city, town, or 
village in this state to co-operate with and assist the livestock sanitary 
board in all matters relating to the execution of its sanitary powers as to 
livestock and their food products under this act, in such manner as may 
be by the livestock sanitary board prescribed, either by general regulation 
or direct order. 


History: En. Sec. 25, Ch. 262, L. 1921; 
re-en. Sec. 3284, R. C. M. 1921. 


46-235. (3285) Slaughterhouse license—fees and renewals. It shall be 
unlawful for any person, firm or corporation to maintain or conduct any 
slaughterhouse or meat packing house or meat depot in this state without 
having a license issued by the livestock sanitary board. The annual fee for 
all licenses issued under the provisions of this section shall be one dollar 
and shall be paid into the general fund. All licenses shall be made to expire 
on the last day of December of the current year in which they are issued, 
and shall be renewed by said board upon request of the licensee; provided, 
that when the livestock sanitary board shall find that the place for which 
such license is issued is not conducted in accordance with the rules, reg- 
ulations, and orders of said board, made and promulgated in accordance 
with the provisions of this act, then said board shall revoke such license 
and shall not renew the same until such place is put in a sanitary condition 
in accordance with such rules and regulations; provided, further, that 
all lieenses now issued by the state board of health for the operation of 
slaughterhouses or meat packing houses or meat depots shall continue in 
effect for the period of said license, unless canceled by the livestock sani- 
tary board for good cause shown. 


History: En. Sec. 26, Ch. 262, L. 1921; Collateral References 
re-en. Sec. 3285, R. C. M. 1921. Animals@=15. 


Grose Reference 3 CJ.S. Animals § 38. 


Penalty for pollution of streets and 
streams, sec. 94-3542. 


46-236. (3286) Duty to report contagious diseases. Any person, in- 
cluding the owner or custodian, who has reason to suspect the existence of 
a dangerous, infectious, contagious, or communicable disease in livestock, 
or the presence of exposed animals to such disease, at any point within the 
state of Montana shall forthwith give notice thereof to the state veterinary 
surgeon. 

History: En. Sec. 27, Ch. 262, L. 1921; Cross-Reference 


re-en. Sec. 3286, R. C. M. 1921. Failure to report infectious disease, 


penalty, see. 94-35-194. 


46-237. (3287) Diseased animals not to run at large—burial of car- 
casses. It shall be unlawful for any owner, agent, or person in charge of 
any domestic animal or animals that are known to be suffering from or 
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exposed to a dangerous, infectious, contagious, or communicable disease, 
to permit such animal or animals to run at large on the public range or 
public highway ; and it shall be the duty of the owner or agent or person in 
charge of animals which died, or they have reason to suspect did die from 
an infectious, contagious, communicable, or dangerous disease, to properly 
bury or burn the same. 


History: En. Sec. 28, Ch. 262, L. 1921; Collateral References 
re-en. Sec. 3287, R. C. M. 1921. Animals¢=30, 32. 


Cross-Reference 3 C.J.S. Animals §§ 52, 55. 


Diseased animals running at large pro- 
hibited, penalty, see. 94-3559. 


46-238. (3288) Penalty for violation of act. Any person, persons, 
firm, or corporation violating any provision of this act, or the rule, regula- 
tion, or order promulgated by authority of same, shall be guilty of a 
misdemeanor; violations of this act shall be tried without undue delay in 
any court of competent jurisdiction. | 

History: En. Sec. 29, Ch. 262, L. 1921; Cross-Reference 


re-en. Sec. 3288, R. C. M. 1921. Contagious diseases, penalties respecting 
animals having, secs. 94-3593, 94-3594. 


46-239. (3289) Same—civil liability. Any person, or persons, firm, or 
corporation violating any of the provisions of this act or regulations or 
orders of the livestock sanitary board (or state veterinary surgeon), shall 
be liable for all damages which may be sustained by any person or persons 
by reason of such act or acts, which damages may be recovered by such 
person or persons in a civil action in any court of competent jurisdiction. 


History: En. Sec. 30, Ch. 262, L. 1921; Collateral References 
re-en. Sec. 3289, R. C. M. 1921. Animals@=15, 35. 


3 C.J.S. Animals §§ 38, 65. 


46-240. (3290) Power of board concerning oaths and witnesses. 
Whenever in the exercise of their powers or the discharge of their duties, 
it shall become necessary or proper for any member of the livestock sani- 
tary board, the state veterinary surgeon, or authorized agent to investigate 
facts and conditions, they are hereby authorized to administer oaths, take 
affidavits and compel the attendance and testimony of witnesses. 


History: En. Sec. 31, Ch. 262, L. 1921; 
re-en. Sec. 3290, R. C. M. 1921. 


46-241. (3291) Livestock sanitary board account. There shall be ecre- 
ated the livestock sanitary board account, which, in addition to the livestock 
sanitary board fund, shall be used to defray all expenses of the livestock 
sanitary board created by this act. 


History: En. Sec. 32, Ch. 262, L. 1921; 
re-en. Sec. 3291, R. C. M. 1921. 


46-242. (3292) Annual report of state veterinary surgeon. The state 
veterinary surgeon shall on or before the thirty-first day of December of 
each year make a written report to the livestock sanitary board, which 
report must be transmitted by them to the governor. 

History: En. Sec. 33, Ch. 262, L. 1921; 
re-en. Sec. 3292, R. C. M. 1921. 
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46-243. (3293) Personal liability—members and officers of board. No 
member of the livestock sanitary board, or any officer, agent, or employee 
of said board, shall be personally liable or held for any damage resulting 
from his official acts or decisions in pursuance of this act, or any rule, 
regulation, or order promulgated under this act, except it be for his own 
willful wrong or gross negligence. 


History: En. Sec. 34, Ch. 262, L. 1921; meet a threatening situation. involving 
re-en. Sec. 3293, R. C. M. 1921. rabies. Ruona v. City of Billings, — M —, 


; O20mE wodiow, tarts 
Emergency Quarantine Measures 


A city, the chief of police, and police Collateral References 
officers were not liable to a dog owner Animals€=32. 
for damages for killing the dog under an 3 C.J.S. Animals § 55. 
emergency quarantine measure passed to 


46-244. (3294) Effect of partial invalidity of act. If any clause, sen- 
tence, paragraph, or part of this act shall for any reason be adjudged 
by any court of competent jurisdiction to be invalid, such judgment shall 
not affect, impair, or invalidate the remainder thereof, but shall be confined 
in its operation to the clause, sentence, paragraph, or part thereof directly 
involved in the controversy in which such judgment shall have been 
rendered. 


History: En. Sec. 35, Ch. 262, L. 1921; Collateral References 
re-en. Sec. 3294, R. C. M. 1921. StatutesG64. 


82 C.J.S. Statutes § 92. 


46-245. (3295.1) Governor may prohibit importation of animals from 
localities where disease exists. Whenever the governor has good reason to 
believe that any disease dangerous or inimical to the livestock or poultry 
industry, or dangerous to dogs or other animals, had become epidemic in 
certain localities in any other state, territory, District of Columbia, or other 
country, he shall issue a proclamation designating such localities, and 
prohibiting the importation therefrom into this state, except under such 
restrictions as he may deem proper, of any livestock, poultry, dogs or other 
animals, or articles, or commodities likely to convey such disease or disease: 

History: En. Sec. 1, Ch. 31, L. 1925. Collateral References 


Animals¢=31. 
3 C.J.S. Animals § 53. 


46-246. (3295.2) Penalty for violation. Any person who, after the 
publication of such proclamation knowingly receives any livestock, dog, 
fowl, or other animal, or article, or commodity designated in such procla- 
mation as likely to convey disease from any of the prohibited districts, and 
transports or conveys the same within the limits of this state, is punishable 
by imprisonment in the county jail, for not less than 60 days, nor more than 
8 months, and by a fine of not less than $800.00, nor more than $5000.00, 
or by both such fine and imprisonment, and is further lable for any and 
all damages and loss that may be sustained by any person or persons by 
reason of the disobedience of such proclamation. 

History: En. Sec. 2, Ch. 31, L. 1925. 
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CHAPTER 3 


TUBERCULIN REGULATION, SALE AND DISTRIBUTION 


Section 46-301. Tuberculin—permission for sale or distribution of. 
46-302. Same—report of sales or distribution. 
46-308. Violation of act a misdemeanor—penalty. 


46-301. (3296) Tuberculin — permission for sale or distribution of. 
Any person, firm, or corporation desiring to sell or distribute tuberculin 
for animal use in the state of Montana must first secure permission from 
the livestock sanitary board. 


History: En. Sec. 1, Ch. 118, L. 1917; Collateral References 
re-en. Sec. 3296, R. C. M. 1921. Animals¢=29. 


Cross-Reference 3 C.J.S. Animals § 51. 


Tuberculin test given dairy cattle, sec. 
27-106. 


46-302. (38297) Same—report of sales or distribution. Any person, 
firm, or corporation, having secured permission from the livestock sanitary 
board to sell or distribute tuberculin for animal use within this state as 
prescribed in the preceding section, shall, on the same day of selling, 
furnishing, or supplying tuberculin, report in writing to the livestock 
sanitary board the name or names and address of the person or persons 
furnished, including a statement of the amount of tuberculin supplied. 


History: En. Sec. 2, Ch. 118, L. 1917; 
re-en. Sec. 3297, R. C. M. 1921. 


46-303. (38298) Violation of act a misdemeanor—penalty. Any person, 
firm, or corporation violating any of the provisions of this act shall be 
guilty of a misdemeanor, and punished by a fine of not less than twenty- 
five dollars and not more than five hundred dollars, or by imprisonment 
for not less than thirty days and not more than ninety days, or both fine 
and imprisonment. 


History: En. Sec. 3, Ch. 118, L. 1917; 
re-en. Sec. 3298, R. C. M. 1921. 


CHAPTER 4 
MONTANA MEAT INSPECTION LAW 


Section 46-401. Montana meat inspection law. 

46-402. Inspection and grading of meat. 

46-403. Employment of experts authorized. 

46-404. Time for slaughtering animals. 

46-405. Ante-mortem inspection of animals—notice to refrain from slaugh- 
tering—penalty for violation. 

46-406. Post-mortem inspection—evidence—marking of passed and condemned 
carcasses—disposal of condemned carcasses. 

46-407. Application for inspection service—numbering of establishments. 

46-408. Sale of inspected and marked carcasses authorized—exception. 

46-409. Unlawful to possess stamps of or similar to those of livestock sanitary 
board. 

46-410. Rules and regulations to be provided for execution of provisions— 
guidance by rules of United States department of agriculture. 


205 


46-401 LIVESTOCK 


46-411. Unlawful to operate unsanitary slaughterhouse. 

46-412. Penalty for violations of provisions or regulations. 

46-413. Construction of act not to interfere with regulations of state board 
of health. 

46-414. Municipalities may regulate if not in conflict with act. 

46-415. Additional to existing statutes. 


46-401. (3298.1) Montana meat inspection law. This act shall be known 
as “the Montana meat inspection law.” 


History: En. Sec. 1, Ch. 142, L. 1931. Validity, construction, and application 

of statutes or ordinances relating to in- 
Collateral References spection of food sold at retail. 127 ALR 
22 Am. Jur.9819, Food, 7s8.18) 19. 322. : 


46-402. (3298.2) Inspection and grading of meat. The livestock sani- 
tary board is hereby empowered to establish a system of meat inspection 
and meat grading in cities of the first class and in any other city, town, 
county or district when considered necessary for the public health or 
welfare and are given supervision over all establishments used in the 
business of slaughtering and preparing animals for food purposes in the 
state of Montana, except establishments slaughtering or preparing animals 
for food purposes where inspection is maintained by the bureau of animal 
industry of the United States department of agriculture. And the livestock 
sanitary board is empowered and directed at any and all times to visit any 
establishment, place, or premise where animals are slaughtered or pre- 
pared for food purposes, as well as all retail meat markets, meat canneries, 
sausage factories, curing and smoke houses, and similar places, for the 
purpose of determining the wholesomeness and healthfulness of animals 
slaughtered for food purposes, meats and meat food products intended for 
human consumption and the sanitary conditions of buildings, drainage, 
sewage, cleanliness, equipment, utensils, employees, clothing, water supply, 
and disposal of refuse, and the livestock sanitary board is further author- 
ized and empowered to provide suitable rules and regulations to insure a 
healthful, wholesome, and safe meat supply for the state of Montana. 

History: En. Sec. 2, Ch. 142, L. 1931. Collateral References 


Animals¢€~15, 
3 C.J.S. Animals § 38. 
22 Am. Jur. 837, Food, § 45. 


46-403. (3298.3) Employment of experts authorized. For the purpose 
of this act, the Montana livestock sanitary board is authorized to employ 
persons skilled in the inspection of meats and meat food products for 
wholesomeness and healthfulness, necessary additional employees and 
equipment as required, and such board is authorized to utilize and employ 
in the enforcement of this act any employee or agent of the Montana live- 
stock sanitary board. i 

History: En. Sec. 3, Ch. 142, L. 1931. 


46-404. (3298.4) Time for slaughtering animals. No animal shall be 
slaughtered for food purposes in the state of Montana except between the 
hours of five o’clock a.m. and nine o’clock p.m., unless a special permit in 
writing is issued by the livestock sanitary board or their authorized agent. 

History: En. Sec. 4, Ch. 142, L. 1931. 
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46-405. (3298.5) Ante-mortem inspection of animals — notice to re- 
frain from slaughtering—penalty for violation. When it is deemed neces- 
sary, in order to safeguard the public health, the livestock sanitary board 
Shall cause to be made an ante-mortem inspection of any cattle, sheep, 
swine, or other animals before being slaughtered for food purposes. Such 
inspection shall be made prior to slaughter and satisfactory facilities shall 
be provided for conducting such examinations and separating from the 
passed animals those deemed unfit for immediate slaughter, and if any 
owner or person in charge is about to slaughter for food purposes any 
animal or animals, which the livestock sanitary board believes may be 
affected with disease, said board shall notify the owner or person in charge 
of said animals to refrain from slaughtering them for food purposes until 
the previously mentioned ante-mortem examination shall be completed, and 
any owner or person slaughtering animals for food purposes after notifica- 
tion by the livestock sanitary board shall be guilty of a misdemeanor ; 
provided, however, that no owner or person shall be required to refrain 
from slaughtering animals for a period longer than seventy-two (72) hours. 

History: En. Sec. 5, Ch. 142, L, 1931. 


46-406. (3298.6) Post-mortem inspection—evidence—marking of passed 
and condemned carcasses—disposal of condemned carcasses. The livestock 
sanitary board is authorized to provide post-mortem inspection of all 
animals slaughtered for food purposes in any or all establishments in the 
state of Montana, if they deem the same necessary in order to safeguard 
the public health or welfare. The head, tongue, tail, thymus glands, viscera, 
and other parts and blood used in the preparation of meat food, meat 
food products, or medicinal products shall be retained in such a manner as 
to preserve their identity until after the post-mortem examination has been 
completed. Carcasses and parts thereof found to be sound, healthful and 
wholesome after inspection, fit for human food shall be passed and may be 
marked in the following manner: “Mont. L. S. 8. B. Inspected and Passed.” 
This mark may also include any number given the establishment. Each 
carcass or part thereof which is found on post-mortem inspection to be 
unsound, unhealthful, unwholesome, or otherwise unfit for human food 
shall be marked conspicuously by the inspector at the time of inspection 
with the words, “Mont. L. S. S. B. Inspected and Condemned,” and such 
carcasses or parts thereof, under the supervision of the inspector, shall be 
rendered unfit for human consumption in a manner approved by the 
livestock sanitary board. 

History: En. Sec. 6, Ch. 142, L. 1931. 


46-407. (3298.7) Application for inspection service—numbering of es- 
tablishments. Any person, firm or corporation engaged in the slaughtering 
of cattle, sheep, swine, or other animals for food purposes, within any 
area designated by the livestock sanitary board where meat inspection will 
be established, desiring to maintain inspection service in the establish- 
ment, in order to have the healthfulness of the meat and meat food 
products certified to, may make application for the inauguration for inspec- 
tion service in such establishment. Such application shall be in writing 
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addressed to the livestock sanitary board on blanks which shall be fur- 
nished by said livestock sanitary board. In such application the applicant 
for inspection shall agree to comply with the provisions of this act and to 
maintain said establishment in a clean and sanitary manner. Upon receipt 
of said application the livestock sanitary board shall make an inspection 
of said establishment and if found clean and sanitary, and properly 
equipped to conduct its business in accordance with the rules and regula- 
tions of the livestock sanitary board, they shall inaugurate an inspection 
service therein and shall give to this establishment an official number and 
this number shall be used to mark the meat and meat food products of the 
establishment as provided in this section. Such an establishment shall there- 
after be known as “Official Establishment No. ......... vA 
History: En. Sec. 7, Ch. 142, L. 1931. 


46-408. (3298.8) Sale of inspected and marked carcasses authorized— 
exception. The dressed carcasses of all animals intended for human con- 
sumption, parts thereof, meats, or meat food products inspected and 
marked in accordance with sections 46-405 and 46-406 shall be permitted 
to be sold and offered for public consumption in the state of Montana and 
any subdivision thereof without restriction, except that imposed upon meat 
or meat food products bearing the inspection stamp of the United States 
department of agriculture. 

History: En. Sec. 8, Ch. 142, L. 1931. Collateral References 


Food@=2. 
386 C.J.S. Food § 3. 


46-409. (3298.9) Unlawful to possess stamps of or similar to those of 
livestock sanitary board. It shall be unlawful for any firm, person, or 
corporation, except employees of the livestock sanitary board, to have in 
possession, keep or use any mark, stamp or brand, similar in Biisawa hs or 
import to the mark, stamp or rane provided or used by the livestock 
sanitary board for marking, btamping, or branding the carcass of any 
animal intended for food purposes, parts thereof, meat or meat food 
products, or to have in possession, keep or use any mark, stamp, or brand 
having thereon a device or words the same or similar in character or 
import to the marks, stamps, or brands provided or used by the livestock 
sanitary board for marking, stamping or branding carcasses of animals 
intended for food purposes, parts thereof, meats, or meat food products. 

History: En. Sec. 9, Ch. 142, L. 1931. 


46-410. (3298.10) Rules and regulations to be provided for execution 
of provisions—guidance by rules of United States department of agricul- 
ture. The livestock sanitary board shall from time to time provide rules 
and regulations necessary for the efficient execution of the provisions of 
‘this act, and all inspections and examinations made under this act shall be 
made in such a manner as described in the rules and regulations provided 
by said livestock sanitary board not inconsistent with the provisions of 
this act; provided, however, that in such rules and regulations said live- 
stock sabes board shall bh guided by the rules governing meat inspection 
of the United States department of agriculture. 

History: En. Sec. 10, Ch. 142, L. 1931. 
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46-411. (3298.11) Unlawful to operate unsanitary slaughterhouse. It 
shall be unlawful for any person, firm or corporation to maintain, or op- 
erate a slaughtering house, which is unclean or unsanitary. 


History: En. Sec. 11, Ch. 142, L. 1931. 


46-412. (3298.12) Penalty for violations of provisions or regulations. 
Any person, firm or corporation engaged in the business of slaughtering 
and preparing animals for food purposes or preparing or retailing meats, 
or meat food products, or manufacturing sausage, or operating meat 
canneries, curing or smoking rooms, or any owner or person in charge of 
any animal intended for slaughter for food purposes violating any of the 
provisions of this act, or the rules and regulations promulgated by the 
livestock sanitary board for its enforcement, shall be deemed guilty of a 
misdemeanor, and in addition may have their inspection service discon- 
tinued by the livestock sanitary board. 


History: En. Sec. 12, Ch. 142, L. 1931. 


46-413. (3298.13) Construction of act not to interfere with regulations 
of state board of health. Nothing in this act shall be construed as inter- 
fering or rescinding in any way the duties now conferred upon, or the 
regulations promulgated by the state board of health with reference to the 
inspection of meat markets or restaurants or the examination of meat 
products sold, possessed or offered for sale, by such meat markets or 
restaurants, or penalties provided for violations thereof. 


History: En. Sec. 13, Ch. 142, L. 1931. 


46-414, (3298.14) Municipalities may regulate if not in conflict with 
act. Nothing in this act shall prevent the governing authority of any 
municipal corporation or any county from enacting or enforcing ordinances 
providing for the inspection of slaughterhouses, the inspection of animals, 
meats or meat food products for human consumption but no such ordinance 
shall be enforced in conflict with the powers of this act delegated to the 
livestock sanitary board, its officers or agents. 


History: En. Sec. 14, Ch. 142, L. 1931. Collateral References 


Municipal Corporations¢—611. 
62 C.J.S. Municipal Corporations § 219. 


46-415. (3298.15) Additional to existing statutes. It is expressly pro- 
vided that it is the intention of this legislative assembly that the enactment 
of this act does not repeal or amend any of the now existing statutes re- 
lating to the establishment of a system of meat inspection or the sale, in- 
spection, analysis or handling of meat or meat food products but is 
intended as additional legislation for the establishment of meat inspection 
and meat grading as hereby provided. 


History: En. Sec. 15, Ch. 142, L. 1931. 
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CHAPTER 5 


BUTCHERS’ AND MEAT PEDDLERS’ LICENSES—DUTY AS TO 
HIDES OF SLAUGHTERED CATTLE 


Section 46-501. Butcher and meat peddler defined. 

46-502. Butchers’ and meat peddlers’ licenses—amount of fees—disposition of 
moneys—penalty for failure to display license—cattle of own 
breeding. 

46-503. Inspection and marking of hides of slaughtered cattle—records—hbill 
of sale to be presented, when—license or inspection not necessary, 
when. 

46-504. License or inspection, when not necessary. 

46-505. Deputy sheriffs—appointment as inspectors—fees. 

46-506. Proviso. 

46-507. Duty of butchers and meat peddlers to report violations. 

46-508. Hide certificates—inspection of hides before disposal—person slaugh- 
tering cattle must exhibit hides. 

46-509. Unlawful to purchase uninspected hides or carcass—exception. 

46-510. Officers’ authority concerning enforcement—seizure aud sale of meat 
held in violation of act. 

46-511. Transportation of uninspected meat unlawful. 

46-512. Forfeiture of license for violations. 

46-513. Penalties for violation of act or falsifying records. 


46-501. (3298.16) Butcher and meat peddler defined. Every person, 
firm, corporation, or association who slaughters or causes to be slaughtered 
neat cattle for the purpose of selling or distributing any of the meat 
or by-products of such cattle in this state and who maintains slaughter- 
houses for this purpose and every person, firm, corporation or association 
who maintains a meat market or meat markets for the purpose of selling or 
distributing any of the meat or by-products of such cattle in this state, and 
who, in either case, comples with the rules and regulations of the Montana 
livestock sanitary board and the state board of health, and with the city 
or town health ordinances where said business is operated, or any other 
ordinance pertaining to meat dealers, shall, for the purpose of this act, be 
designated a “butcher.” Every other person, firm, corporation, or associa- 
tion who slaughters or causes to be slaughtered any neat cattle or who buys 
and sells any dress beef or veal, and who does not maintain a licensed 
slaughterhouse or market, shall, for the purpose of this act, be designated 
a “meat peddler.”’ 


History: En. Sec. 1, Ch. 172, L. 1931; 
amd. Sec. 1, Ch. 42, L. 1943. 


46-502. (3298.17) Butchers’ and meat peddlers’ licenses—amount of 
fees—disposition of moneys—penalty for failure to display license—cattle 
of own breeding. Every butcher shall, before engaging in or conducting 
any market or business as such, in any county, pay to the county treasurer 
of such county a license fee of five dollars ($5.00) for each such market or 
business so engaged in or conducted within the county, which license shall 
continue in force and effect for the balance of the calendar year in which 
it was issued, and which shall be deemed null and void after January 1st 
of the succeeding year, and every meat peddler shall, before commencing 
or doing any business or performing any acts in any county as such meat 
peddler, pay to the county treasurer of such county, a license of one hun- 
dred dollars ($100.00), which shall continue in force and effect for the bal- 
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ance of the calendar year in which it is issued, and which shall be deemed 
null and void after January Ist of the succeeding year. It shall be the duty 
of every meat peddler to have his license with him at all times when trans- 
acting business, and it shall be the duty of every butcher to display his 
license in a conspicuous place in his market. Failure to have such license 
shall be deemed a misdemeanor. The county treasurers of the state are 
hereby authorized and required, upon the payment of such licenses, to 
issue a proper certificate of such payment. The moneys collected from such 
licenses shall be placed in the general fund of the county wherein collected. 


This section shall not apply to the slaughter of meat by any person, firm, 
corporation, or association who may slaughter or cause to be slaughtered 
any neat cattle of his or its own breeding, nor to the sale of slaughtered 
eattle of his or its own breeding; provided any person who shall sell the 
equivalent of more than twenty-five (25) carcasses, beef and/or veal, in 
any one (1) year shall take out a license as herein provided for. 

History: En. Sec. 2, Ch. 172, L. 1931; Cross-Reference 
amd. Sec. 2, Ch. 42, L. 1943. Meat market license, sec. 27-111. 


46-503. (3298.18) Inspection and marking of hides of slaughtered 
cattle—records—bill of sale to be presented, when—license or inspection not 
necessary, when. All butchers and meat peddlers and all other persons 
shall have the hide in its entirety with tail and ears attached of each beef 
or veal inspected by a sheriff or his deputy in the county where the animal 
was slaughtered. The sheriff or his deputy shall mark said hide or hides 
in such manner as the livestock commission may from time to time by 
fixed rule require. It is hereby made the duty of the sheriff to make the 
inspection required by this act. Each of the four quarters so presented shall 
be stamped with an ink stamp, which stamp shall be provided by the county 
and the form of which shall be specified by the lvestock commission, pro- 
vided, however, that such stamp need not be affixed if the meat has been 
inspected and stamped by an inspector of the livestock sanitary board. 
Said sheriff, or deputy, shall keep a record and issue a certificate of in- 
spection, on a form provided by the county, which form shall be specified 
by the livestock commission, giving the butcher’s or peddler’s or person’s 
name, the place of business, the serial number of the inspection of the hide, 
the brand or brands on the hide, the date of inspection, and the place 
where such inspection was made. The officer making such inspection shall 
forward a copy of all inspection certificates to the secretary of the live- 
stock commission at Helena; and to the county clerk of the county in which 
said inspection was made, on or before the first day of each month, and such 
inspection certificates shall be placed on file in the offices aforementioned. 


When ownership of the careass and hide presented is claimed on a 
bill of sale, the officer making the inspection shall demand and receive the 
original bill of sale, which bill of sale shall be attached to the inspector’s 
certificate sent to the county clerk and recorder. When such bills of sale 
cover cattle not included in the inspection, the inspector shall issue to 
the owner of the bill of sale a receipt for such bill of sale. Said receipt 
shall describe the balance of the cattle covered by the original bill of sale. 
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In lieu of the inspection provided for above, the livestock commission 
may in its discretion designate a person to make a live inspection of all 
meat cattle at any licensed slaughterhouse and to issue a certificate of 
such inspection. The person making the inspection shall make the in- 
spection and mark the hide and identify the meat in such manner as the 
livestock commission may prescribe by regulation. The marking of the 
hide shall be deemed sufficient compliance with the provisions of section 
46-508. 

In case of an emergency or custom slaughter involving not more than 
two cattle a licensed slaughterhouse may slaughter without a live in- 
spection provided that the hide or hides from such eattle be held sep- 
arate from other hides until inspected and cleared by the inspector in 
charge. 


History: En. as part of Sec. 3, Ch. 172, Collateral References 
L. 1931; amd. Sec. 1, Ch. 78, L. 1941; amd. Animals€—15; Food@=3; Hawkers and 
Sec. 1, Ch. 37, L. 1961. PeddlersG=2. 


3 CJ.S. Animals § 38; 36 C.J.S. Food 
§ 12; 39 C.J.S. Hawkers and Peddlers § 6. 


46-504. License or inspection, when not necessary. Any person who 
kills beef or veal in good faith for his own use shall not be required to have 
such meat inspected or stamped, nor shall he be required to procure any 
license provided for in this act. 

History: En. as part of Sec. 3, Ch. 172, 


L. 1931; amd. Sec. 1, Ch. 78, L. 1941; amd. 
Sec. 1, Ch. 67, L. 1959. 


46-505. Deputy sheriffs—appointment as inspectors—fees. In locali- 
ties where there is no sheriff or deputy sheriff, and where there is need for 
the inspection herein required, a deputy sheriff shall be appointed, and shall 
be authorized by the board of county commissioners of the county to make 
such inspections, and he shall be paid from the appropriate county fund 
therefor, a fee of not to exceed twenty-five cents (25c) for each beef hide 
inspected, and a fee of not to exceed ten cents (10c) for each veal hide in- 
spected. Such deputy sheriff shall have the same powers and authority, 
and shall perform the same duties as the sheriff. Except as in this section 
‘provided, no fee shall be charged or paid for such inspection. No butcher, 
meat peddler, or employee of any butcher or meat peddler shall be ap- 
pointed such deputy sheriff. 


History: En. Sec. 2, Ch. 78, L. 1941. 


46-506. Proviso. Nothing herein provided shall prevent such inspection - 
being made by an inspector appointed by the livestock commission. 
' History: En. Sec. 3, Ch. 78, L. 1941. : 


46-507. Duty of butchers and meat peddlers to report violations. It is 
made the duty of any butcher or meat peddler licensed under the provisions 
of section 46-502, to report any violation of this act to the sheriff of the 
county wherein such violation shall occur, and of which such butcher or 
meat peddler has knowledge, and for his failure so to do such butcher or 
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meat peddler shall suffer a revocation of his license and no license shall 
again be issued to such person until the expiration of one (1) year from 
the date of such revocation. 

History: En. Sec. 4, Ch. 78, L. 1941. 


46-508. (3298.19) Hide certificates—inspection of hides before disposal 
—person slaughtering cattle must exhibit hides. Every person. or persons, 
firm, corporation or association, slaughtering cattle for their own use, must 
before selling, destroying or otherwise disposing of the hide or hides from 
such cattle, have the same inspected by an officer authorized to make such 
- inspection and secure a certificate of inspection as hereinbefore provided 
for. It shall be unlawful for any person or persons, firm, corporation, or 
association to sell, offer for sale, destroy or otherwise dispose of any hide 
or hides from slaughtered cattle which have not been inspected and identi- 
fied by an authorized inspector. And it shall be the duty of any person: or 
persons, firm, corporation, or association slaughtering cattle, for his own 
use or otherwise, upon demand of an authorized inspector, to exhibit the 
hide or hides of such animal or animals for inspection or certificate 
issued by a hide buyer, or some evidence of inspection by an authorized 
inspector. 


History: En. Sec. 4, Ch. 172, L. 1931; 
amd. Sec. 1, Ch. 47, L. 1939; amd. Sec. 2, 
Ch. 37, L. 1961. 


46-509. (3298.20) Unlawful to purchase uninspected hides or carcass— 
exception. It shall be unlawful for any person or persons, firm, corpora- 
tion, or association to purchase the hide or carcass or any part thereof of 
any beef or veal without the inspection or identification herein provided 
for. The provision of this section shall not apply to any person or persons 
who shall purchase from a licensed butcher or peddler beef or veal in 
quantities less than one quarter of an animal. 

History: En. Sec. 5, Ch. 172, L. 1931. 


46-510. (3298.21) Officers’ authority concerning enforcement—seizure 
and sale of meat held in violation of act. Any officer having authority to 
make the inspection herein provided for may enter into and inspect butcher 
shop, slaughterhouses, and other places of business of meat peddlers and 
butchers, or places where beef is handled in quantities, for the purpose of 
determining whether the provisions of this act have been complied with. 
In case meat is found which is being held in violation of the provisions 
of this act, the officers shall have authority to seize and take the same. 
All meat so seized shall be sold under the direction of a stock inspector, 
sheriff, or other officer authorized, at either public or private sale, for 
the best price obtainable, and the proceeds shall be paid to the county 
treasurer of the county in which said meat is seized for the benefit of the 
general fund of said county. 

History: En. Sec. 6, Ch. 172, L. 1931. 


~ 46-511. (3298.22) Transportation of uninspected meat unlawful. It 
shall be unlawful and a misdemeanor for any person to transport by a 
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motor truck or other vehicle or have in his possession for the purpose of 
sale any meat which has not been inspected and stamped as required by 
the provisions of this act, and any officer authorized shall have the right 
to seize and sell the same as hereinbefore provided; provided, however, 
that this shall not apply to meat being transported or held for the purpose 
of inspection and stamping as provided for in this act. 


History: En. Sec. 7, Ch. 172, L. 1931. 3 C.J.S. Animals § 38; 39 C.J.S. Hawkers 


and Peddlers § 11. 
Collateral References . 


Animals€-15; Hawkers and Peddlers¢= 


‘. 


46-512. (3298.23) Forfeiture of license for violations. In addition to 
the penalties provided by section 46-518, any butcher, meat peddler, or any 
other person as defined by this act, who shall violate any of the terms of 
this act, shall suffer a forfeiture of the license required by this act, and 
no license shall again be issued to such person until the expiration of one 
(1) year from the date of such conviction. 

History: En. Sec. 8, Ch. 172, L. 1931. 


46-513. (3298.24) Penalties for violation of act or falsifying records. 
Any person or persons who violates any of the provisions of this act, or 
who willfully falsifies any of the records required by this act, to be kept, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof, shall 
be punished by a fine of not less than one hundred dollars ($100.00), nor 
more than five hundred dollars ($500.00), or by imprisonment in the county 
jail for a period of not less than thirty (30) days nor more than six (6) 
months, or by such fine and imprisonment for the first offense, and for 
each subsequent offense shall be deemed guilty of a felony and punished 
by imprisonment in the state prison for not less than one (1) year nor 
more than five (5) years. } 

History: En. Sec. 9, Ch. 172, L. 1931. 


CHAPTER 6 
BRANDS—RECORDING—VENTING—LIVESTOCK MORTGAGES 


Section 46-601. Recorder of marks and brands. 
46-602. Repealed. 
46-603. Recording of brands required. 
46-604. Application for recording—record of brands. 
46-605. Designation of years for re-recording brands. 
46-606. Right of owner of recorded brand. 
46-607. Publication of notice of re-recording brands. 
46-608. Penalty for violation of act. 
46-609. Fees for recorder of marks and brands. 
46-610. Repealing clause. 


46-601. (3299) Recorder of marks and brands. The secretary of the 
livestock commission is the general recorder of marks and brands. 


History: En. Sec. 2940, Pol. C. 1895; NOTE.—For history of earlier recording 
re-en. Sec. 1790, Rev. C. 1907; re-en. Sec. acts see Cuerth et al. v. Arbogast, 48 M 
3299, R. C. M. 1921. 209, 220, 186 P 383. 
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References Collateral References 
Merrion v. Humphreys, 119 M 495, 176 Animals©=8. 
P 2d 665, 668. 3 C.J.S. Animals § 25. 


2 Am. Jur. 715, Animals, § 28. 
46-602. (3300) Repealed—Chapter 110, Laws of 1947. 


46-603. (3301) Recording of brands required. It shall be unlawful for 
any person, firm, or corporation to artificially brand or mark, or cause to 
be artificially branded or marked, any domestic animal or livestock, running 
at large, or upon the public domain, or open range, or which may run or 
stray at large or upon the public domain or open range, unless such arti- 
ficial brand or mark has been recorded or re-recorded as provided by law, 
in the office of the general recorder of marks and brands, in the name 
of such person, firm, or corporation, within the period of ten years imme- 
diately preceding such branding or marking. 

History: En. Sec. 1, Ch. 144, L. 1921; References 
re-en. Sec. 3301, R. C. M. 1921. Merrion v. Humphreys, 119 M 495, 176 


Cross-References P 2d 665, 668. 


Alteration of brands, penalty, sec. 94- Collateral References 
3504. 2 Am. Jur. 714, Animal 26 et 
Animals driven through state to be paeeL Terma ah hari 
branded, sees. 94-3515, 94-3516. Constitutionality of statute for preven- 


Branding when running at large, when tion of larceny of livestock. 3 ALR 81. 
unlawful, see. 94-3522. 

Recorder to file notice of mortgages on 
livestock, see. 52-319. 


46-604. (3302) Application for recording—record of brands. Any per- 
son, firm, or corporation desiring to have recorded an artificial mark or 
brand for use in distinguishing or identifying the ownership of any domes- 
tic animal or livestock, shall make application therefor to the secretary of 
the livestock commission, who is in this act designated the general recorder 
of marks and brands. Such application must be in writing, and must con- 
tain the name, residence and post-office address of the applicant, and the 
species of the animals on which the mark or brand is to be used. The said 
recorder shall thereupon designate for the applicant’s use some practical 
form of mark or brand, distinguishable with reasonable certainty from all 
other marks and brands recorded, or re-recorded, within the period of 
ten years immediately preceding the time of filing the application, as in 
this act provided, in the name of some person, firm, or corporation other 
than the applicant, and he shall designate the position on the animals 
upon which the mark or brand shall be placed, and the species of 
animals on which the mark or brand may be used. The general recorder of 
marks and brands shall keep a record in a book kept by him for that pur- 
pose, of the particular mark or brand, the position on the animal where the 
same is to be used, the species of animals on which the same is to be used, 
and the date of recording. Such record shall be a public record and shall be 
prima-facie evidence of the facts therein recorded. 


History: En. Sec. 2, Ch. 144, L. 1921; References 


re-en. Sec. 3302, R. C. M. 1921. Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 
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46-605. (3303) Designation of years for re-recording brands. The year 
A. D. 1921, and each tenth year thereafter are hereby designated years for 
the re-recording of all artificial marks and brands used to distinguish and 
identify the ownership of domestic animals-and livestock; and it shall be 
the duty of the general recorder of marks and brands, upon the applica- 
tion of any person, firm, or corporation, or the transferee of such person, 
firm, or corporation, made in any year in this act designated a year for re- 
recording such marks and brands, to re-record any mark or brand which at 
the time of such application stands of record in said recorder’s office in 
the name of such person, firm, or corporation; provided, that on and after 
January 1, 1922, no mark or brand which was neither originally recorded 
nor re-recorded in the name of such person, firm, or corporation, during 
the re-recording year last preceding the date when such application is filed, 
nor originally recorded in the name of such person, firm, or corporation, 
or his or its predecessor or predecessors in interest therein between the 
time of such application and the re-recording year last preceding such ap- 
pleation, shall be deemed of record in the office of such general recorder 
of marks and brands. 


History: En. Sec. 3, Ch. 144, L. 1921; 
re-en. Sec. 3303, R. C. M. 1921. 


would not le to require the recorder of 
marks and brands to record the brand in 
the administrator’s name as there is no 


Re-recording after Expiration Date 


Where the holder of a registered brand 
died and thereafter the brand expired with- 
out being reregistered, the brand was 
then open to record by anyone; hence, 
mandamus brought by the administrator 
of the deceased person at a later date 


clear legal duty upon the recorder to do so. 
Benolken v. Miracle, 129 M 495, 289 P 2d 
953, 954. 


References 


Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 


46-606. (3304) Right of owner of recorded brand. The person, firm, 
or corporation in whose name any mark or brand is of record, as in this act 
provided, is entitled to the right to the exclusive use of such mark or brand 
on the species of animal and in the position designated in such record, 
and a copy of such record certified by the general recorder of marks and 
brands shall be prima-facie evidence of such right; and such certificate 
shall likewise be prima-facie evidence that. the person, firm, or corpora- 
tion entitled to use such mark or brand is the owner of all animals on 


which the same appears in the position and on the species of animal stated 


in such certificate. 


History: En. Sec. 4, Ch. 144, L. 1921; 
re-en. Sec. 3304, R. C. M. 1921. 


Evidence of Ownership of Brand 


The best evidence of ownership of a 
livestock brand is the certificate of owner- 
ship executed by the recorder of marks 
and brands provided for by this section; 
therefore admission of the oral testimony 
of the secretary of the state livestock 
commission as to the owners of various 
brands found on horses shown by an in- 
spector’s reports with regards to shipments 
made by one charged with having re- 
ceived stolen animals was technical error. 
State v. Keays, 97 M 404, 417, 34 P 2d 
855. 


Ownership of Cattle 


Prima facie one is the owner of cattle 
bearing his recorded brand. Klind v. Val- 
ley County Bank of Hinsdale, 69 M 386, 
391, 222 P 439. 

A transfer of a herd of cattle, at the 
time in the possession of a lessee, after 
they were segregated from other cattle, 
identified and counted out in the presence 
of seller and buyer, the lessee at the 
time agreeing to the substitution of own- 
ers, was sufficient to. transfer possession, 
even though the brand of the transferor 
was not vented, there being uncontro- 
verted evidence to overcome the prima- 
facie presumption flowing from the fact 
that they still bore the brand of the seller. 
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Costello v. Shields, 99 M 335, 342, 43 P 
2d 879. 


Vented Brand Prima-Facie Evidence of 
Sale or Transfer 


The recorded brand on livestock is un- 
der this section prima-facie proof of own- 
ership of livestock bearing it, which, how- 
ever, may be rebutted, and one of the 
best methods of rebutting it is prescribed 


46-607. 


(3305) Publication of notice of re-recording brands. 


46-609 


by section 3300, R. C. M. 1935 (since re- 
pealed), which provided that the vent- 
ing of brands shall be prima-facie evi- 
dence of sale or transfer of animals. 
Bohart v. Songer, 110 M 405, 411, 101 P 
2d 64. 


References 


Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 


Between 


the first day of January and the first day of July in each year in this act 
designated a re-recording year, the general recorder of marks and brands 
shall cause to be published in at least one issue of at least one newspaper of 
general circulation in each county of this state, wherein such a newspaper 
is published, a notice to the effect that such year is a year for re-recording 
such marks and brands, and that no mark or brand shall continue of record 
unless re-recorded, and shall likewise mail to each person, firm, and cor- 
poration in whose name any such mark or brand stands of record, a similar 
notice addressed to such person, firm or corporation at his or its post-office 
address as shown by the records in such recorder’s office. 


History: En. Sec. 5, Ch. 144, L. 1921; 
re-en. Sec. 3305, R. C. M. 1921. 


References 


Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 


46-608. (3306) Penalty for violation of act. Any person, firm, or cor- 
poration violating any provision of this act shall be deemed guilty of a 
misdemeanor, and shall be punished by a fine of not exceeding one thousand 
dollars, or imprisonment in the county val for not to exceed one year, or 
both ech fine and imprisonment. 


History: En. Sec. 6, Ch. 144, L. 1921; References 
re-en. Sec. 3306, R. C. M. 1921. Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 


Cross-Reference 


Brand regulations, 
3515 to 94-3522. 


Collateral References 


Animals¢13. 
3 C.J.S. Animals § 33. 


penalties, sees. 94- 


46-609. (3307) Fees for recorder of marks and brands. The general 
recorder of marks and brands shall charge and collect for recording each 
mark or brand the sum of eight dollars ($8.00), and for re-recording each 
mark or brand the sum of four dollars ($4.00), and for a certified copy of 
any such record and each duplicate certificate one dollar ($1.00), and all 
fees so collected shall be paid into the livestock commission fund; provid- 
ing, however, that not more than ten per cent (10%) of the net re-record- 
ing fees after all expenses of re-recording are paid, shall be expended in 
any one year except in case of an emergency declared by the governor. 


History: En. Sec. 7, Ch. 144, L. 1921; 
re-en. Sec. 3307, R. C. M. 1921; amd. Sec. 
1, Ch. 14, L. 1929; amd. Sec. 1, Ch. 109, 
L. 1949;-amd. Sec. 1, Ch. 65, L. 1959. 


References 


Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 
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46-610. (3308) Repealing clause. Chapter 27 of the laws of Montana 
of the twelfth session of 1911, and section 1791 of the Revised Codes of 
Montana of 1907, and all acts and parts of acts in conflict herewith are 
hereby repealed, save that no action or proceeding pending, and no penalty 
incurred under any law hereby repealed, at the time of such repeal, shall 
be abated hereby, but the same may be prosecuted and enforced in all re- 
spects as though such law or laws had not been repealed. 

History: En. Sec. 8, Ch. 144, L. 1921; References 


re-en. Sec. 3308, R. C. M. 1921. Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 


CHAPTER 7 


INSPECTORS AND DETECTIVES 


Section 46-701. Appointment and powers. 

46-702. Bond and oath. 

46-703. Duties. 

46-704. Compensation. 

46-705. District officers, detectives and inspectors. 

46-706. Brands fraudulently changed. 

46-707. Compensation for animals killed. 

46-708. Action by dissatisfied owner—costs. 

46-709. Commissioners must designate places for loading livestock for inspec- 
tion, when. 


46-701. (3309) Appointment and powers. The livestock commission 
may appoint such stock inspectors and detectives as are necessary for the 
protection of the livestock interests of the state. Such inspectors and de- 
tectives shall take and subscribe the official oath required by law and shall 
have like powers and authority as are conferred by law upon deputy 
sheriffs; save they shall not be entitled to the fees or emoluments awarded 
by law to deputy sheriffs. 


History: En. Sec. 2970, Pol. C. 1895; Cross-Reference 
re-en. Sec. 1796, Rev. C. 1907; amd. Sec. 
1, Ch. 170, L. 1921; re-en. Sec. 3309, R. 
C. M. 1921. Collateral References 

Animals¢€=6. 
3 C.J.S. Animals § 25. 


Bond of inspectors, see. 6-101. 


46-702. (3310) Bond and oath. The stock inspectors and detectives 
must each make and execute a bond with two sufficient sureties, in the sum 
of one thousand dollars, to the state, conditioned for the full and faithful 
performance of their duties, said bond to be approved by and filed with the 
secretary of state, and each must take and subscribe the constitutional 
oath of office. 


History: En. Sec. 2971, Pol. C. 1895; NOTE.—Section 6-101 fixes the bonds of 
re-en. Sec. 1797, Rev. C. 1907; re-en. Sec. six market inspectors at $2,000 and those 
3310, R. C. M. 1921. of twelve inspectors of the livestock com- 


mission at $1,000 each. 


46-703. (3311) Duties. It is the duty of the stock inspectors and detec- 
tives to arrest all persons who in their presence violate the stock laws of 
the state, and every stock inspector and detective, upon information that 
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any person has committed any offense against the laws of the state, in 
feloniously branding or stealing any stock, or any offense against the laws 
of the state, for the protection of the rights and interests of stock owners, 
must make the necessary affidavit for the arrest and examination of such 
person, and upon warrant issued therefor, immediately arrest such person 
and bring him before the proper officer and notify the board of his acts. 


History: En. Sec. 2972, Pol. C. 1895; Cross-Reference 
re-en. Sec. 1798, Rev. C. 1907; re-en. Sec. 


3311, R. C. M. 1921. Transportation on highway, truck may 


be stopped to determine whether livestock 
stolen, see. 31-110. 


46-704. (3312) Compensation. The stock inspectors and detectives 
are under the exclusive control and direction of the board, and must be 
paid for their services such sums as may be agreed upon by the board out 
of the fund hereinafter provided for, but in no case must they receive any 
mileage. 


History: En. Sec. 2973, Pol. C. 1895; 
re-en. Sec. 1799, Rev. C. 1907; re-en. Sec. 
3312, R. C. M. 1921. 


46-705. (3313) District officers, detectives and inspectors. The stock 
inspectors and detectives are district officers, and the board must designate 
the district in which the inspectors and detectives shall serve, and the 
district must be designated in their commissions. 


History: En. Sec. 2991, Pol. C. 1895; 
re-en. Sec. 1800, Rev. C. 1907; re-en. Sec. 
3313, R. C. M. 1921. 


46-706. (3314) Brands fraudulently changed. Whenever a mark or 
brand upon any neat cattle, horse, or other animals has been fraudulently 
altered, obliterated, or defaced, so that the original mark or brand cannot 
be determined through the external inspection thereof, any stock inspector 
or sheriff may seize and kill said animal to ascertain the mark or brand 
so altered or defaced, upon paying to the owner the value of said animal. 


History: En. Sec. 2974, Pol. C. 1895; Collateral References 
re-en. Sec. 1801, Rev. C. 1907; re-en. Sec. AnimalsG11. 
3314, R. C. M. 1921. 3 C.J.S. Animals § 31. 


46-707. (3315) Compensation for animals killed. The value of the 
animal so taken and killed shall be determined by three disinterested 
parties living in the vicinity where the animal is seized, and the tender of 
the valuation so made to the owner shall be full compensation on account 
of the loss of said animal. All sums of money disbursed as herein provided 
shall be paid out of the livestock commission fund, and whenever possible 
the dead bodies of the animals killed shall be disposed of for cash, and the 
proceeds turned into said fund. 


History: En. Sec. 2975, Pol. C. 1895; 
re-en. Sec. 1802, Rev. C. 1907; re-en. Sec. 
3315, R. C. M. 1921. 


46-708. (3316) Action by dissatisfied owner—costs. Should the owner 
of the animal so seized and killed feel dissatisfied with the valuation made, 
he may maintain an action against said officer seizing said animal, and 
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should he fail to recover damages in any greater amount than that allowed 
under section 46-707, he shall bear all costs that may be incurred in the 
maintenance of said action. 


History: En. Sec. 2976, Pol. C. 1895; 
re-en. Sec. 1803, Rev. C. 1907; re-en. Sec. 
3316, R. C. M. 1921. 


46-709. Commissioners must designate places for loading livestock for 
inspection, when. The board of county commissioners must, at the request 
of the Montana livestock commission, designate within their respective 
counties certain convenient places and provide suitable facilities at said 
places for unloading and loading of livestock for inspection purposes. 


History: En. Sec. 1, Ch. 74, L. 1939; Collateral References 
amd. Sec. 1, Ch. 211, L. 1947. Inspection¢=5. 


44 C.J.S. Inspection § 6. 


CHAPTER 8 


INSPECTION OF LIVESTOCK BEFORE REMOVAL FROM COUNTY 


Section 46-801. Inspection of livestock before removal from county. 
46-802. Duties of state stock inspectors and deputy state stock inspectors. 
46-803. Seizure of livestock, retention of livestock, sale, disposal of proceeds. 
46-804. Fees for inspection and livestock transportation permit. 
46-805. Defining state stock inspector and deputy state stock inspector. 
46-806. Penalties for violations of act. 
46-807. Pending actions not abated. 
46-808. Removal of livestock from state without inspection—penalty—ex- 

ception. 


46-801. Inspection of livestock before removal from county. (1) Ex- 
cept as in this act otherwise provided, it shall be unlawful to remove 
or cause to be removed from any county in this state any cow, ox, bull, 
stag, calf, steer, heifer, horse, mule, mare, colt, foal or filly, by means of 
any railroad car, motor vehicle, trailer, horse-drawn vehicle, boat or in 
any manner whatsoever unless such animal shall have been inspected for 
brands by a state stock inspector or deputy state stock inspector and certifi- 
eate of such inspection shall have been issued in connection with and for 
the purpose of such transportation or removal as in this act provided. Such 
inspection must be made in daylight. 

(2) It shall be unlawful to. sell or offer for sale at a livestock market 
any cow, ox, bull, stag, calf, steer, heifer, horse, mule, mare, colt, foal or 
filly originating within any county in the state of Montana in which a 
livestock market is maintained, or transported under a market consign- 
ment permit until such animal has been inspected for marks and brands 
by a state stock inspector, as in this act provided. 

(3) It shall be unlawful to remove or cause to be removed any cow, 
ox, bull, stag, calf, steer, heifer, horse, mule, mare, colt, foal or filly from 
the premises of any livestock market in this state unless such animal shall 
have been inspected for marks and brands by a state stock inspector and 
an Inspection certificate for such animal shall have been issued in connec- 
tion with and for the purpose of such removal from the premises of such 
livestock market, as in this act provided. 
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(4) The person in charge of any such cow, ox, bull, stag, calf, steer, 
heifer, horse, mule, mare, colt, foal or filly being removed from any county 
in this state, where inspection thereof is required by this act or when moved 
under a market consignment permit shall have in his possession the cer- 
tificate of inspection or market consignment permit issued in connection 
therewith, and shall exhibit the same to any sheriff, deputy sheriff, con- 
stable, highway patrolman, state stock inspector or deputy state stock in- 
spector at the request of either of them and the provisions of section 
46-803 shall be extended to livestock transported under the above-mentioned 
permits. 

(5) In ease of saddle, work or show horse or horses being transported 
from county to county within the state by the owner thereof for his per- 
sonal use or business and where there is no change of ownership, the 
inspection certificate as required by this act, may be endorsed as to purpose 
and extent of transportation by the inspector issuing same in order to 
serve as a travel permit within the state for a period not to exceed one 
year for the horse or horses described thereon. Such permit becomes void 
upon any transfer of ownership or if such horse or horses are to be re- 
moved from the state. In such instances an inspection must be secured for 
removal and the endorsed certificate surrendered. 


In case of registered purebred cattle being transported from county to 
county within the state by the owner thereof for show purposes and where 
there is no change of ownership, the inspection certificate as required by 
this act, may be endorsed as to purpose and extent of transportation by the 
inspector issuing same in order to serve as a travel permit within the 
state for a period not to exceed one year for the cattle described thereon. 
Such permit becomes void upon any transfer of ownership or if such 
cattle are to be removed from the state. In such instances an inspection 
must be secured for removal and the endorsed certificate surrendered. 


(6) The provisions of section 1 of this act (this section) shall not apply, 

(a) to any cow, ox, bull, stag, calf, steer, heifer, horse, mule, mare, 
colt, foal or filly being transported through the state in interstate com- 
merece without leaving the custody of the carrier; 


(b) to any cow, ox, bull, stag, calf, steer, heifer, horse, mule, mare, 
colt, foal or filly transported by railroad consigned to and which, without 
leaving the custody of the carrier, does reach a market at which the live- 
stock commission of the state of Montana regularly maintains a stock in- 
spector, and for which animal a loading tally has been filed by the shipper 
with the carrier as provided in section 46-1008; 


(c) to any cow, ox, bull, stag, calf, steer, heifer, horse, mule, mare, 
eolt, foal or filly when driven on the hoof and not moved by means of any 
motor vehicle, trailer, horse-drawn vehicle, railroad car or boat, by the 
owner from one (1) county to the next adjoining county within the state of 
Montana on to land owned or controlled by the owner of livestock so 
moved for the purpose of pasturing, feeding or changing the range thereof ; 


(d) to any cow, ox, bull, stag, calf, steer, heifer, horse, mule, mare, 
colt, foal or filly when driven on the hoof or moved by means of any motor 
vehicle, trailer, horse-drawn vehicle, railroad car or boat, by the owner 


22] 


46-802 LIVESTOCK 


from one (1) county to the next adjoining county within the state of Mon- 
tana on to land owned or controlled by the owner of livestock without 
leaving land owned or controlled by such owner when moved for the pur- 
pose of pasturing, feeding, or changing the range thereof ; 


(e) to any animal or animals when driven on the hoof from one (1) 
county to an adjoining county within the state for the purpose of shipment 
by railroad or delivery to a licensed public market by any person who has 
been the owner of said animal or animals for a period of at least three (3) 
months ; 


(f) to any such animal or animals from one (1) county to be con- 
signed to, and which actually reach by means other than railroad a li- 
censed livestock market located in another county of the state at which 
the livestock commission of the state of Montana regularly maintains a 
stock inspector, and for which a market consignment permit has been ob- 
tained in a manner provided by law; 


(g) to any such animal or animals when hauled by truck or trailer 
from one county to an adjoining county within the state for the purpose 
of shipment by railroad at which shipping point the livestock commission 
of the state of Montana maintains a stock inspector or where a deputy 
state stock inspector is available, and for which a transportation permit 
has been obtained in the manner provided by law. 


History: En. Sec. 1, Ch. 59, L. 1943; Collateral References 
amd. Sec. 1, Ch. 176, L. 1945; amd. Sec. 1, Animals€=7; Inspection€=5. 
Ch. 210, L. 1947; amd. Sec. 1, Ch. 110, L. 3 C.J.S. Animals § 25; 44 C.J.S. Inspec- 


1949; amd. Sec. 1, Ch. 184, L. 1953; amd. tion § 7. 
Sec. 1, Ch. 142, L. 1957; amd. Sec. 1, Ch. 
9 ii, LOGE: 


46-802. Duties of state stock inspectors and deputy state stock in- 
spectors. It shall be the duty of state stock inspectors and deputy state 
stock inspectors, upon the application of the owner of any such animal 
referred to in section 46-801, or the duly authorized agent of such owner, 
to inspect all such animals intended for removal or shipment as in this 
act provided, and to issue his certificate of inspection therefor, if it shall 
appear with reasonable certainty that the applicant is the owner of such 
animal or has the lawful right to the possession thereof. 


The inspection herein provided for shall include such examination of 
the animal and all marks and brands thereon as to identify the same. The 
certificate of inspection shall be made in triplicate and shall specify the date 
of inspection, the place of origin and place of destination of the shipment, 
the name and address of the owner of the animal or of the applicant for 
inspection, the class of the animal as specified in section 46-801, the marks 
and brands, if any, upon the animal, and such other information and 
upon such form of certificate as the livestock commission may from time 
to time require. One (1) copy of the certificate shall be retained by the 
inspector, one (1) copy thereof shall be furnished by the inspector to the 
owner or shipper of the animal, and one (1) shall be filed by the inspector 
with the secretary of the livestock commission at Helena, Montana, within 
five (5) days, 
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If it shall appear with reasonable certainty that the applicant is the 
owner of such animals or has the lawful right to the possession thereof, the 
state stock inspectors or deputy state stock inspectors or any sheriff 
or deputy sheriff, upon application of an owner or his agent of any such 
animal or animals to be consigned and delivered directly to a licensed 
livestock market located in another county of the state, or delivered 
directly to a railroad shipping point in an adjoining county, shall issue 
to such person a separate market consignment permit or transportation 
permit for each owner when the owner, or owners, or their duly authorized 
agents sign such permit certifying the brands, description and destination 
of such animals. The market consignment permit or transportation permit 
shall be made in triplicate, shall specify the date and time issued, the 
place of origin and place of destination of the shipment, the name and 
address of the owner of the animal or animals and the name and address 
of the person actually transporting the animal or animals if different than 
the owner, the kind of animal or animals, the marks and brands, if any, 
upon the animal or animals, a description of the vehicle or vehicles to be 
used to transport such animal or animals to include the leense number of 
such vehicle or vehicles and such other information and upon such form of 
permit as the livestock commission may from time to time require. Any 
such permit so issued shall be good for shipment within 386 hours from 
date and time of issue; provided, however, that permits not used within 
this time hmitation must be returned to the issuing officer to be canceled 
and to release permittee from performance. One copy of such permit shall 
be retained by the inspector or sheriff’s office, one copy shall be filed by 
the inspector or sheriff’s office with the secretary of the livestock com- 
mission at Helena, Montana within five (5) days of the date of issue, and 
one copy shall be furnished by the inspector or sheriff’s office to the owner 
or shipper of the animal or animals which such copy of the permit shall 
accompany the shipment and be delivered to the state stock inspector at 
the livestock market or shipping point where the animal or animals are 
delivered. 


History: En. Sec. 2, Ch. 59, L. 1943; 
amd. Sec. 2, Ch. 184, L. 1953; amd. Sec. 2, 
Ch. 142, L. 1957. 


Cross-References 


Lareeny of livestock, penalty, sec. 94- 
2704. 
Transportation on highway, truck may 


Report—Admission in Evidence 


One of the copies of the report of the 
inspector made under former section 3324, 
Revised Codes of 1935 was admissible in 
an action for conversion although the 
report was not made until the day after 
the sale. Smith v. Armstrong, 121 M 377, 


: : 1935 Pa 2ds 790,650 0. 
be stopped to determine whether livestock 


stolen, sec. 31-110. Collateral References 


Animals¢€—6; InspectionG=5. 
3 C.J.S. Animals § 25; 44 C.J.S. Inspec- 
tion § 7. 


46-803. Seizure of livestock, retention of livestock, sale, disposal of 
proceeds. All state stock inspectors inspecting any livestock, either before 
or after shipment or removal from any county in this state, shall, in ad- 
dition to the powers granted them by law, possess the further authority to 
inspect and seize either at the point of shipment or destination or en route 
any livestock, or proceeds thereof, which said inspector may have good 
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reason to believe is stolen, or upon which brands have been altered or 
obliterated, or which does not conform to the description contained on the 
tally sheet furnished by the shipper thereof or to the description con- 
tained in any certificate of inspection issued before shipment or removal 
of such livestock. 


Upon taking possession of any such livestock in the exercise of the au- 
thority granted by this act, the state stock inspector may retain same in 
his possession for not to exceed fifteen (15) days for the purpose of making 
further investigation relative to its ownership, or may either at once or at 
any time within said period of fifteen (15) days sell said livestock at any 
licensed livestock market, or in the open market, for the best available price 
and remit the proceeds, less the cost of keeping and sale, to the livestock 
commission together with a full description of the animal sold, giving 
marks and brand, if any, and a statement of the reason for the seizure and 
sale thereof. Said proceeds shall be deposited by the livestock commission 
with the state treasurer and credited to the stock estray fund, where it 
shall be subject to claim by the owner of the livestock in the same manner 
and for the same length of time as is provided by law for the making of 
claims against said fund. . 

History: En. Sec. 3, Ch. 59, L. 1943. Cross-Reference 


See reference to this section in sec. 
46-801, par. (4). 


46-804. Fees for inspection and livestock transportation permit. 
(a) For the service of inspection herein provided for before removal 
from county, the inspector making such inspections shall receive twenty- 
five cents (25¢) per head for twelve (12) head or less, or three dollars 
($3.00) for from twelve (12) head to thirty (30) head and shall receive ten 
cents (10¢) per head for each animal over thirty (30) head; for the issu- 
ance of a market consignment permit or transportation permit herein pro- 
vided for before removal from county, the inspector, sheriff or deputy 
sheriff issuing such permits shall receive twenty-five. cents (25¢) for each 
permit issued for twelve (12) head or less; fifty cents (50¢) for each permit. 
for twelve (12) to thirty (80) head and one dollar ($1.00) for each per- 
mit issued for over thirty (30) head and shall receive in addition thereto 
his necessary actual expenses, to be paid by the owner thereof or the 
person for whom the inspection is made or permit issued. All such in- 
spection and permit fees and expenses shall be collected by the inspector, 
sheriff or deputy sheriff making the same at the time of inspection or issu- 
ance of permit and all such fees and expenses collected by a deputy state 
stock inspector, sheriff or deputy sheriff shall be retained by him and all 
such fees and expenses collected by a state stock inspector shall be sent by 
him to the livestock commission for deposit in the state treasury to the 
credit of the livestock commission fund. 

(b) For the service of inspection herein provided for before any such 
animal is sold or offered for sale at any licensed public market, the state 
stock inspector making such inspection shall receive (1) twenty cents 
(20¢) per head for any such animal originating within the county in the 
state in which such market is maintained, or transported under a market 
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consignment permit, and (2) ten cents (10¢) per head for any such animal 
previously inspected before removal from county as herein provided. All 
such fees to be paid by the owner thereof or by the person for whom the 
inspection is made. For inspecting any such animal before same is re- 
moved from the premises of such licensed public market the state stock 
inspector making such inspection shall receive ten cents (10¢) per head 
from the owner thereof or the person for whom the inspection is made. 
All such fees for inspection at such market shall be collected by the state 
stock inspector making the inspection at the time such inspection is made 
and shall be sent by him to the livestock commission for deposit in the 
state treasury to the credit of the livestock commission fund. 

(c) A question or doubt having arisen as to the intention of the 
legislature and policy of the state concerning the disposition of inspec- 
tion fees and expenses collected by the state stock inspectors of the state 
of Montana for the inspection of livestock, it is hereby declared to be the 
policy of this state and the intent of the said twenty-eighth legislative 
assembly of the state of Montana that all such inspection fees and ex- 
penses be paid to the livestock commission for deposit in the state 
treasury to the credit of the livestock commission fund, and that said 
state stock inspectors shall be paid for their services and receive for their 
expenses only such sums as shall be agreed upon by the livestock com- 
mission of the state of Montana and fixed and determined by the state 
board of examiners. 


History: En. Sec. 4, Ch. 59, L. 1943; tor to retain as additional compensation 
amd. Sec. 1, Ch. 106, L. 1949; amd. Sec. 3, the fees received under this section for in- 
Ch. 184, L. 1953; amd. Sec. 3, Ch. 142, L. spections made at other than a public 


1957. market occasioned by the removal of live- 
stock from one county to another. State 
Fees of Inspector ex rel. Erwin v. Warren, 124 M 378, 224 


This section does not permit the inspec- P 2d 142. 


46-805. Defining state stock inspector and deputy state stock inspector. 
The term “state stock inspector” as used in this act shall mean an employee 
of the livestock commission of the state of Montana designated by such 
commission as such, and the term “deputy state stock inspector” as used in 
this act shall mean any person designated or appointed by said commission 
as a deputy state stock inspector and who does not receive salary or com- 
pensation from said commission. 

History: En. Sec. 5, Ch. 59, L. 1943. 


46-806. Penalties for violations of act. (a) Any person who removes 
or causes to be removed from any county in the state any animal or animals 
of the class referred to in section 46-801; (1) without having the same in- 
spected prior to removal where such inspection is required by law; 
(2) without obtaining a market consignment permit or transportation 
permit, where such permits are obtainable by law; (3) and does obtain 
a market consignment permit for such animal or animals but does not 
deliver such animal or animals transported thereunder to the livestock 
market designated in the market consignment permit; (4) and does 
obtain a transportation permit for such animal or animals but does not de- 
liver such animal or animals transported thereunder to the destination as 
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shown on the transportation permit and fails to have such livestock so 
transported inspected at point of destination or does not file a loading 
tally with the carrier as provided in section 46-1008; shall be guilty of a 
misdemeanor and shall be punishable as hereinafter provided. 

(b) Any person who sells or offers for sale at a livestock market, or 
removes or causes to be removed from a livestock market, any animal or 
animals of the class referred to in section 46-801, without having the same 
inspected in the manner provided shall be guilty of a misdemeanor and 
shall be punishable as hereinafter provided. 


(c) Any person who shall ship by railroad carrier, and the railroad 
carrier transporting, any animal or animals of the class referred to in sec- 
tion 46-801 for which a loading tally has been filed as provided by section 
46-1008 and for which shipment of animals an inspection has not been made, 
and after shipment, causes or permits such animal or animals to leave the 
eustody of the railroad carrier at a place other than where the state of 
Montana regularly maintains a stock inspector, shall be guilty of a mis- 
demeanor and shall be punishable as hereinafter provided. 


(d) Any person who has in his charge any animal or animals of the 
class referred to in section 46-801 being removed from any county in the 
state, and for which an inspection certificate or a market consignment 
permit has been issued, and fails to have in his possession accompanying 
such animal or animals the inspection certificate or market consignment per- 
mit as issued for such animal or animals; or who, having such certificate 
of inspection or market consignment permit, fails to exhibit the same to 
any sheriff, deputy sheriff, constable, highway patrolman, state stock in- 
spector or deputy state stock inspector at the request of any such person; 
shall be guilty of a misdemeanor and shall be punishable as hereinafter 
provided. 

(e) Any person violating any of the provisions of this act in respect 
to moving, removing or transporting any animal or animals of the class 
referred to in section 46-801, or in any other particular, shall be guilty of 
a misdemeanor and shall be punishable as hereinafter provided. 

(f) Upon eonviction of any person, firm, association, or corporation 
under this act, they shall be fined in a sum of not less than fifty dollars 
($50.00) nor more than five hundred dollars ($500.00) or imprisoned in the 
county jail for a period of not more than six (6) months, or shall be pun- 
ished by both such fine and imprisonment. Of all fines assessed and collected 
under the provisions of this act, fifty per cent (50%) thereof shall be paid 
into the state treasury and credited to the livestock commission fund, and 
fifty per cent (50%) thereof shall be paid into the general fund of the 
county in which the conviction occurred. 


History: En. Sec. 6, Ch. 59, L. 1943; 
amd. Sec. 4, Ch. 184, L. 1953; amd. Sec. 4, 
Ch. 142, L.°1957. 


46-807. Pending actions not abated. No action or proceeding pending 
in court under the provisions of either Chapters 133 or 186 of the laws of 
Montana of 1987; Chapters 85 and 87 of the laws of Montana of 1939; Chap- 
ter 106 of the laws of Montana of 1941; or under the provisions of Chapter 
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287 or Chapter 288 of the Revised Codes of Montana of 1935, as amended, 
shall abate by reason of this act, but may be prosecuted to final judgment 
under the provisions of the law or laws herein otherwise repealed. 


History: En. Sec. 7, Ch. 59, L. 1943. in the above section were repealed by See. 
NOTE.—All of the statutes referred to - 8, Ch. 59, Laws 1943. 


46-808. Removal of livestock from state without inspection—penalty— 
exception. Any person, other than the owner, his agent or employee, who, 
without consent of the owner, removes or causes to be removed from this 
state any cow, ox, bull, stag, calf, steer, heifer, horse, mule, mare, colt, 
foal or filly, without having the same inspected where such inspection is 
required by law shall be guilty of a felony and shall be punished by a fine 
of not more than two thousand dollars ($2,000.00) or by imprisonment 
in the state prison for a term of not more than three (3) years, or by 
both such fine and imprisonment; provided, however, that the provisions of 
this section shall not apply to any person who removes from this state 
any animal specified by this section for the purpose of obtaining emer- 
gency treatment for such animal by a licensed veterinarian, excluded from 
this act. 

History.ce Stsecs 1, Ch. 173, 1... 1961; 


CHAPTER 9 


LIVESTOCK MARKETS—INSPECTION AND QUARANTINE— 
LICENSE AND BONDING 


Section 46-901. Public markets—record books of sales of livestock. 

46-902. Inspection of public markets. 

46-903. Quarantine of diseased animals—ownership of animals to be deter- 
mined—proceeds from sale of stock of unknown owner. 

46-904. State treasurer to hold proceeds of sales of stray stock. 

46-905. Penalties. 

46-906. Definitions. 

46-907. Regulation of livestock markets. 

46-908. Certificate to operate livestock market required—application, contents 
of—tfee. 

46-909. Hearing and procedure—limitation upon issuance of certificates. 

46-910. Existing livestock markets licensed—grounds of discontinuance. 

46-911. License fee. 

46-912. Bond required—conditions. 

46-913. Records kept by licensees. 

46-914. Rules and regulations—board to adopt. 

46-915. Cancellation or suspension of certificates—grounds. 

46-916. Investigation of actions of licensees—hearing of complaints—ad- 
ditional powers and duties of members of commission, sanitary 
board or agents—witnesses. 

46-917. Appeal by licensee or applicant for certificate—bond—procedure. 

46-918. Operator of market to warrant title of livestock sold—other duties. 

46-919. Dispersal sales. 

46-920. Penalties for violating act. 

46-921. Jurisdiction of district courts. 


46-901. (3328) Public markets—record books of sales of livestock. 
Hereafter any person, firm, corporation, or association of individuals, desir- 
ing to establish, maintain, or conduct a market for the sale of horses or 
other livestock at public auction, or otherwise, shall keep a full and com- 
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plete record book in which must be recorded the name or names of any 
person, corporation, or association of individuals bringing to the said 
market, or offering for sale at such market, any horses or other livestock, 
together with a description thereof as to their kind, and of all brands of 
every kind thereon. And if requested by the sheriff of the county or a 
stock inspector, in case question arises respecting the ownership, particular 
description shall be recorded showing, in addition to all the brands, the 
color and sex of such animals; and, in addition, such record shall clearly 
show the name of the person for whom such animal or animals were sold, 
the date of the sale, and the person to whom such animal or animals were 
sold, and the particular character of the animal or animals. Such record 
book must be open for inspection by the public for persons interested at 
any and all reasonable times. 
History: En. Sec. 1, Ch. 96, L. 1907; Collateral References 


Sec. 1815, Rev. C. 1907; amd. Sec. 1, Ch. Auctions and Auctioneers¢=2; Factors 
21, L. 1909; re-en. Sec. 3328, R. C. M. 1921. 629, 


7 C.J.S. Auctions and Auctioneers § 2; 


Cross-Reference 35 OJ.S. Factors § 2. 
Auctioneers, records required, sees. 66- 385 Am. Jur. 186, Markets and Market- 
210, 66-211. ing, §§ 4 et seq. 


46-902. (3329) Inspection of public markets. The stock inspector of 
the county or district, or the sheriff of any county in this state, and the 
state veterinarian, or any person duly appointed and representing the 
livestock commission, may enter upon the premises where any such live- 
stock are being held or sold, and be accorded every facility by the owners 
thereof in determining whether any violations of the law are being made, 
or are likely to be made, by any person, association, or corporation what- 
soever; provided, however, that such inspection shall not unnecessarily 
interfere with the conduct of the sales; and that no horses or other live- 
stock so sold at such market shall be delivered to the purchaser until he 
shall first have received an inspection certificate, issued by one of the 
officers hereinabove designated, for the inspection of such livestock, show- 
ing clearly and explicitly that the person making such inspection, as herein 
authorized, is satisfied as to the ownership of such livestock and the health 
of all animals so sold. 


History: En. Sec. 2, Ch. 96, L. 1907; NOTE.—In this and other sections the 
Sec. 1816, Rev. C. 1907; re-en. Sec. 3329, words “state board of livestock commis- 
R. C. M. 1921. ' sioners” were changed by the code com- 


missioner of 1921 to “livestock commission” 
to conform to later enactments. 


46-903. (3330) Quarantine of diseased animals—ownership of animals 
to be determined—proceeds from sale of stock of unknown owner. Should 
the person herein authorized to inspect such livestock at any such sale 
find any of the animals afflicted with an infectious or contagious disease, he 
shall immediately take possession of such animals and place them in quaran- 
tine, to be thereafter disposed of as may be directed by the state veterinary 
surgeon. And, in the event there is any question arising respecting. the 
ownership of any animal sold, the person so making. the inspection, as 
herein authorized, shall have the right, privilege, power, and authority 
to take possession of such animal or animals; provided, that he shall notify 
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the person in charge of such market and conducting the sales, and also 
the person who may purchase any such livestock at any such sale, within 
a reasonable time; provided, further, that where any livestock is sold, 
the ownership of which is not known or determinable by the person or 
persons herein authorized to make inspection, they may be sold as strays, 
and that the net proceeds derived from said sale shall be transmitted to 
the livestock commission of the state of Montana, at Helena, Montana, to 
be held and kept, together with a complete description of any such animal 
or animals, and the brands thereon, and such money shall be held and 
retained by said commission for the use and benefit of the owner or owners 
of any such animal or animals, and paid over to such owner or owners 
when the ownership shall have been satisfactorily determined. And, in the 
event that the proceeds of the sale of any such animal or animals so trans- 
mitted to the livestock commission be not claimed by the lawful owner of 
the property so sold, within two years from the date of the receipt of the 
proceeds of such sale, such money shall be held and disposed of as here- 
inafter provided. 


History: En. Sec. 3, Ch. 96, L. 1907; Collateral References 
Sec. 1817, Rev. C. 1907; re-en. Sec. 3330, Animals¢=30. 
R. C. M. 1921. 3 CJS. Animals § 52. 


46-904. (3331) State treasurer to hold proceeds of sales of stray stock. 
When the provisions of this law shall have been fully complied with, and 
the money paid into the state treasury, two years after its receipt from the 
state livestock commission, the state treasurer shall be required to hold 
such money in a separate fund, to be known and designated as the “stray 
stock fund,” and his books shall show all information with respect to the 
sale and proceeds from each animal, in accordance with the published 
yearly report of the livestock commission, and such money shall be held by 
the state treasurer for the use and benefit of the rightful owner and claim- 
ant of such money for the period of one year, after which it shall become 
state property and be placed to the credit of the livestock commission fund. 


History: En. Sec. 4, Ch. 96, L. 1907; Collateral References 
Sec. 1818, Rev. C. 1907; re-en. Sec. 3331, Animals¢=60. 
R. C. M. 1921. 3 CJS. Animals § 86. 


46-905. (3332) Penalties. Any person or persons, corporation, or 
association guilty of a violation of any of the provisions of this act shall 
be deemed guilty of a misdemeanor, and is punishable by a fine not exceed- 
ing six hundred dollars, or by six months’ imprisonment in the county jail, 
or by both such fine and imprisonment. 


History: En. Sec. 5, Ch. 96, L. 1907; Collateral References 
Sec. 1819, Rev. C. 1907; re-en. Sec. 3332, Animals€=35, 64; Auctions and Auc- 
R. C. M. 1921. tioneers€12. 


8 C.J.S. Animals §§ 65, 103; 7 C.J.S. 
Auctions and Auctioneers § 15. 


46-9306. Definitions. When used in this act: 


(a) The word “livestock” means and includes horses, mules, cattle, 
swine, sheep and goats; 
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(b) The word “person” means and ineludes a person, copartnership, 
association or corporation ; 

(c) The words “commission” or “livestock commission” mean the live- 
stock commission of the state of Montana; 

(d) The words “sanitary board” mean the Montana livestock sanitary 
board ; 

(e) The word “certificate” means the certificate of public convenience 
and necessity authorized to be issued under the provisions of this act; 


(f) The words “commission basis” mean the compensation or charge 
imposed on the owner of livestock for the services rendered such owner by 
the operator of the livestock market; 

(g) The term “livestock market” means a place where a person shall 
assemble livestock for either private or public sale by him and such serv- 
ice is to be compensated for by owner, on a commission basis or otherwise, 
except: (1) Any place used solely for a dispersal sale of the livestock of 
a farmer, dairyman, livestock breeder or feeder who is discontinuing said 
business and no other livestock is there sold or offered for sale; (2) Any 
farm, ranch, or place where livestock either raised or kept thereon for the 
gvrazing season or for fattening is sold, and no other livestock is brought 
there for sale or offered for sale; (3) The premises of any butcher, packer, 
or processor who received animals exclusively for immediate slaughter; 
(4) The premises of any person, firm, association, or corporation engaged 
in the raising of livestock for breeding purposes only, who limits his or its 
sale to animals of his or its own production; (5) Any place where a breeder 
or an association of breeders of livestock of any class assemble and offer 
for sale and sell under his or their own management any livestock, when 
such breeder or association of breeders shall assume all responsibility of 
such sale and the title of livestock sold. 

History: En. Sec. 1, Ch. 193, L. 1945. 


46-907. Regulation of livestock markets. The livestock commission and 
sanitary board of the state of Montana is hereby vested with power and 
authority, and it is hereby made its duty: (a) To supervise and regulate 
livestock markets in this state; (b) To regulate the properties, facilities, 
operations, services and practices of all livestock markets; (c) To super- 
vise and regulate livestock markets in all matters affecting the relationship 
between such operators and owners of livestock, and between such opera- 
tors and purchasers of livestock, at such markets; (d) To prescribe by 
general order, or otherwise, rules and regulations in conformity with this 
act applicable to all livestock markets, and not in conflict with the laws of 
the United States or rules and regulations of the United States department 
of agriculture or other federal agencies. 

History: En. Sec. 2, Ch. 193, L. 1945. References 


Montana Meat Co. v. Missoula Livestock 
Auction Co., 125 M 66, 230 P 2d 955, 956. 


46-908. Certificate to operate livestock market required—application, 
contents of—fee. No person shall hereafter operate a livestock market in 
the state of Montana without first having obtained from the commission, 
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under the provisions of this act, a certificate declaring that public con- 
venience and necessity require such operation. Any person making appli- 
cation for such certificate shall do so in writing, verified by the applicant, 
and specifying the following matters: 

(1) The name and address of the applicant, and the names and ad- 
dresses of its officers, if any; 

(2) The place where applicant proposes to operate a livestock market ; 

(3) A complete and detailed description of the property and facilities 
proposed to be used in connection with such livestock market ; 

(4) The commissions or charges applicant proposes to impose on the 
owners of livestock for services rendered to them by applicant in the 
operation of such livestock market; 

(5) <A detailed statement showing the assets and liabilities of appli- 
Cali. 


(6) The location of other livestock markets within a radius of two 
hundred (200) miles of the proposed livestock market, and the names and 
addresses of the operators thereof ; 


(7) <A detailed statement of the facts upon which applicant relies 
showing public convenience and necessity for such livestock market, in- 
cluding the anticipated revenue from inspection fees that may be derived 
therefrom by the state of Montana; 


(8) Such other or additional information as the commission may 
require ; 

(9) Such application shall be accompanied by a fee of one hundred 
dollars ($100.00), which shall also be considered the first annual fee if such 
application is granted; provided, however, that the annual fee shall be paid 
on the following first day of May and each year thereafter, as provided 
herein. 

History: En. Sec. 3, Ch. 193, L. 1945. Right to License 


Application under Prior Statute - Where applicant showed required finan- 


Livestock commission could not refuse 
to grant application for license to operate 
a livestock market to which applicant was 
entitled under statute effective at time of 
hearing before commission, and then re- 
quire applicant to apply under a subse- 
quently effective statute (this chapter) for 
the license, to which, through operation 
under the prior statute the applicant would 
have been entitled but for the wrongful 
refusal. Peterson v. Livestock Commission, 
120 M 140, 181 P 2d 152, 156. 


cial responsibility, that he was able to 
furnish adequate facilities, tendered the 
fee and evinced willingness to place prop- 
er bond and in all respects complied with 
the requirements of the livestock market 
licensing law as it then existed, the live- 
stock commission had no discretion in the 
matter of granting or refusing a license. 
Peterson v. Livestock Commission, 120 M 
140, 181 P 2d 152, 156. 


References 


Montana Meat Co. v. Missoula Livestock 
Auction Co., 125 M 66, 230 P 2d 955, 957. 


46-909. Hearing and procedure—limitation upon issuance of certificates. 


Upon the filing of such application, the commission shall fix a time and place 
for hearing thereon, which shall not be less than ten (10) days after such 
filing. The commission shall cause a copy of such application and notice of 
hearing thereon to be served by mail upon: (a) the operators of any other 
livestock markets that in the opinion of the commission might be affected by 
the granting of any such certificate; (b) the secretaries of the Montana 
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stockgrowers association and the Montana woolgrowers association; (ce) the 
secretary of the district livestock association, if any; and, (d) the secretary 
of the livestock association or associations, if any, at the place or within the 
vicinity of the proposed livestock market, if known to the commission; and, 
(e) upon any railroad company operating into or through any town or city 
in which the proposed livestock market will be located, at least ten (10) 
days before the date of hearing. 


If, after hearing upon such application, the commission shall find from 
the evidence that public convenience and necessity require the authorization 
of the proposed livestock market, a certificate therefor shall be issued to 
the applicant. In determining whether or not public convenience and neces- 
sity require such livestock market, the commission shall give reasonable 
consideration to the service rendered by other existing livestock markets 
in the state and the effect upon them if the proposed livestock market is 
authorized, and shall give due consideration to the likelihood of the pro- 
posed service being permanent and continuous throughout twelve (12) 
months of the year; provided, however, that the commission shall not 
authorize the proposed livestock market unless it shall appear from the 
evidence submitted at the hearing that the minimum revenue derived by 
the state from inspection fees shall be equal to seventy-five per cent (75%) 
of the cost to the state in maintaining a resident livestock inspector and 
an office for him at such proposed livestock market, and the cost of main- 
taining at such office of a sufficient record of the recorded livestock brands 
and marks in the state; provided, however, that the commission may 
authorize the same if the operator of the proposed market shall by bond 
approved by the commission guarantee the payment of such minimum 
revenue. 


History: En. Sec. 4, Ch. 193, L. 1945. 


46-910. Existing livestock markets licensed—grounds of discontinuance. 
All livestock markets legally licensed by the commission under the pro- 
visions of Chapter 52, Laws of Montana, 1937, and engaged in business at 
the time of the effective date of this act, shall be entitled to receive from 
the commission, without further application or fee, a certificate as provided 
in this act, authorizing the continuance thereof; provided, however, that if 
after hearing in the manner provided in this act it shall appear to the com- 
mission that such livestock market, or any livestock market which may be 
licensed as provided in this act, shall, for a period of two (2) successive 
years, fail to provide the minimum revenue to the state as provided in this 
act, such livestock market may be discontinued by the order of the com- 
mission. 


History: En. Sec. 5, Ch. 193, L. 1945. NOTE.—Chapter 52, Laws 1937, referred 
to above, was repealed by See. 18, Ch. 193, 
Laws 1945. 


46-911. License fee. Every person operating a livestock market in this 


state shall be required to pay on May Ist, annually, a license fee of one 
hundred dollars ($100.00) to the livestock commission. All fees provided 
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for under this act shall be paid into the state treasury, and shall be placed 
by the state treasurer to the credit of the livestock commission fund. 


History: En. Sec. 6, Ch. 193, L. 1945. Cross-Reference 
Carrying on business without license, 
penalty, see. 94-1511. 


46-912. Bond required—conditions. Every person operating a live- 
stock market in this state shall provide a bond in favor of the state of 
Montana, upon a form and with surety to be approved by the commission, 
in the minimum penal sum of ten thousand dollars ($10,000.00) or such 
greater sum as the livestock commission may determine, conditioned upon: 
(a) the payment forthwith upon the sale of such livestock of all money 
received, less reasonable expenses and commissions, by the licensee and 
operator of such livestock market to the rightful owner or owners of 
livestock so consigned and delivered to such licensee for sale; (b) the pay- 
ment of the minimum fees as provided by section 46-909; and, (ce) a full 
compliance with all the terms and requirements of this act, including all 
rules and regulations made thereunder. When so approved said bond shall 
be filed with the secretary of the livestock commission. Actions of law may 
be brought in the name of the state upon any such bond for the use and 
benefit of any person who may suffer loss or damage from violations 
thereof, and may be brought by any such person suffering loss or damage 
in the county of his residence. 


History: En. Sec. 7, Ch. 193, L. 1945. 


46-913. Records kept by licensees. Hach licensee shall keep such 
accounts, records and memoranda, and shall make such reports, as may 
from time to time be required by the commission, and the commission and 
its authorized agents and employees shall at all times have access to such 
accounts, records and memoranda for inspection and examination. 


History: En. Sec. 8, Ch. 193, L. 1945. 


46-914. Rules and regulations—board to adopt. The Montana live- 
stock sanitary board shall adopt and enforce such rules and regulations as 
it may deem necessary or advisable, in the interest of livestock health or 
public health and such rules and regulations shall have the same force 
and effect as those adopted by the commission. 


History: Hn. Sec. 9, Ch. 193, L. 1945. 


46-915. Cancellation or suspension of certificates—grounds. Finding 
by the commission that any licensee: (a) has been guilty of fraud or mis- 
representation as to the titles, charges, number, brands, weights, proceeds 
of sale, or ownership of livestock; (b) has violated any of the provisions 
of this act; (c) has violated any of the rules or regulations adopted and 
published by the commission or by the sanitary board; (d) has violated any 
of the laws of the state of Montana, requiring the inspection of horses and 
cattle, as contained in sections 46-801 to 46-807; or, (e) has violated any of 
the conditions of the bond, as provided by this act, shall be deemed a suffi- 
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cient cause for the cancellation or suspension of the certificate of the 
offending operator of such livestock market. 
History: En. Sec. 10, Ch. 193, L. 1945. 


46-916. Investigation of actions of licensees—hearing of complaints— 
additional powers and duties of members of commission, sanitary board 
or agents—witnesses. (1) The commission, sanitary board or any mem- 
ber or the secretaries thereof, may upon their own motion, or upon verified 
complaint in writing of any person, whenever they or either of them deem 
it necessary, investigate the actions of any licensee, and if they or either 
of them find it proper to do so, shall file complaint against the licensee 
with the commission, and said complaint shall be set down for hearing 
before the commission upon ten (10) days’ notice served upon such licensee 
either by personal service upon him or by registered mail or by telegram 
prior to such hearing. 


(2) Any member of the commission, sanitary board or the secretaries 
thereof, shall have power to administer oaths, certify to all official acts and 
shall have the power to subpoena and bring before them any person in this 
state as a witness, to compel the producing of books and papers and to take 
the testimony of any person or deposition in the same manner as is pre- 
scribed by law in the procedure before the courts of this state in civil cases. 
Processes issued by the commission or sanitary board shall extend to all 
parts of the state and may be served by any person authorized to serve 
processes. Each witness that shall appear by the order of the commission 
or the sanitary board shall receive for his attendance the same fees and 
mileage allowed by law to witnesses in civil cases appearing in the district 
court, which amount shall be paid by the party at whose request such 
witness is subpoenaed. When any witness has not been required to attend 
at the request of any party, but subpoenaed by the commission or sanitary 
board, his fees and mileage shall be paid by the commission in the same 
manner as other expenses of the said department are paid. 


(3) <Any investigation, inquiry or hearing which the commission has 
power to undertake or to hold, under the provisions of this act, may be 
undertaken or held by or before any member of the commission or by or 
before any agent or examiner of the commission designated for the purpose 
by the commission, and every finding, order or decision made by a member 
of the commission or agent or examiner of the commission so designated, 
pursuant to such investigation, inquiry or hearing when approved and con- 
firmed by the commission and ordered filed in its office, shall be deemed to 
be and be the finding, order or decision of the commission; provided also 
that any agent or examiner of the commission designated as aforesaid shall 
have power to administer oaths, examine witnesses and receive evidence. 

History: En. Sec. 11, Ch. 193, L. 1945. 


46-917. Appeal by licensee or applicant for certificate—bond—proce- 
dure. (a) <A question or doubt having arisen as to the intention of the 
legislature and policy of the state concerning appeals from decisions of the 
livestock commission of the state of Montana relating to livestock markets, 
it is hereby declared to be the policy of this state and the intent of the 
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twenty-ninth and thirtieth legislative assemblies that such appeals should 
be heard solely upon the record of the proceedings before the commission 
in the matter in which the appeal is taken. 


(b) If the commission shall refuse to grant an application for a cer- 
tificate or shall suspend or revoke a certificate the applicant or licensee 
may appeal to the district court of the county in which the proposed live- 
stock market is to be located or in which the licensee has his principal 
place of business by giving notice of such appeal in writing to the com- 
mission within ten (10) days after receiving notice by registered mail of 
its decision and within said time filing a bond with the clerk of said district 
court in the sum of three hundred dollars ($300.00) to be approved by the 
judge of said court, conditioned to pay all costs that may be awarded 
against such appellant in the event of an adverse decision or the decision 
of said commission being affirmed or upheld. Within thirty (380) days 
after such decision or within such additional time as the district court shall 
allow upon good cause shown, but not exceeding sixty (60) days after 
said decision, appellant shall file with the clerk of said district court a 
transcript of the testimony and proof presented to the commission includ- 
ing notice of appeal, complaint, pleadings, notices, motions and other 
papers filed in the cause with the commission certified by the secretary 
of the commission. Cost of preparing such transcript shall be paid by appel- 
lant. In case of suspension or revocation of a certificate the filing of such 
notice and bond shall stay the order of the commission until the final deter- 
mination of the appeal. If the appellant should fail to perfect his appeal 
or file said transcript as herein provided said stay shall automatically 
terminate. The trial shall be had summarily before the district court upon 
the record of the evidence presented to the commission of which a com- 
plete record must be kept of the hearings of the commission as shown by 
said transcript and the exhibits, if any, presented to the commission and 
certified by the secretary of the said commission, and upon which its 
decision was rendered and there shall not be any additional evidence intro- 
duced or anything in the nature of a trial de novo. The court shall not 
substitute its discretion for that of the commission but shall determine 
whether the commission acted capriciously, arbitrarily, or abused its dis- 
eretion and whether it acted according to law. Appeals from judgments of 
the district court may be taken to the supreme court in the same manner 
as appeals are taken in civil actions. 


History: En. Sec. 12, Ch. 193, L. 1945; 
amd. Sec. 1, Ch. 231, L. 1947. 


46-918. Operator of market to warrant title of livestock sold—other 
duties. The operator of each livestock market in this state shall warrant 
to the purchaser thereof the title of all livestock sold through his livestock 
market and shall be liable to the rightful owner thereof for the net proceeds 
in cash received for such livestock so sold, and it shall be the further duty 
of such operator of a livestock market when notified by the authorized 
brand inspector, that there is a question as to whether any designated live- 
stock sold through such market is lawfully owned by the consignor thereof, 
to hold the proceeds received from the sale of said livestock for a reason- 
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able time not to exceed thirty (30) days, to permit the consignor to estab- 
lish ownership, and if at the expiration of that time, the consignor fails 
to establish his lawful ownership of such livestock, said proceeds shall be 
transmitted by such operator of a livestock market to the secretary of the 
livestock commission, which secretary shall have authority to dispose of 
such proceeds in accordance with Chapter 10 of this title, relating to the 
distribution of estray money, and the secretary’s receipt therefor shall 
relieve said operator of a livestock market from further responsibility for 
said proceeds. Proof of ownership and account of all sales of livestock 
shall be transmitted by the authorized brand inspector to the secretary of 
the livestock commission. 
History: En. Sec. 13, Ch. 193, L. 1945. 


46-919. Dispersal sales. All dispersal sales made at livestock markets 
shall meet the requirements prescribed for other livestock passing through 
such market. 

History: En. Sec. 14, Ch. 193, L. 1945. 


46-920. Penalties for violating act. Any person who shall violate any 
provisions or requirements of this act or rule or regulation adopted by the 
commission or the sanitary board pursuant to this act, shall be deemed 
ouilty of a misdemeanor and upon conviction shall be punished by a fine of 
not less than one hundred dollars ($100.00) nor more than six hundred dol- 
lars ($600.00), or by imprisonment in the county jail not less than thirty 
(30) days nor more than six (6) months, or by both such fine and imprison- 
ment. Every person who having been convicted of a violation of this act 
shall after such violation of any of the provisions of this act again be found 
cuilty of a violation as aforesaid shall be punished by a fine of not less than 
two hundred dollars ($200.00) nor more than one thousand dollars 
($1,000.00), or by imprisonment in-the county jail for not less than three 
(3) months nor more than six (6) months, or by both such fine and im- 
prisonment. Such second conviction shall require the commission to sus- 
pend or cancel the certificate of such person without hearing, in which 
event such person shall not again be granted a certificate for a period of 
one (1) year. 

History: En. Sec. 15, Ch. 193, L. 1945. 


46-921. Jurisdiction of district courts. The district courts shall have 
original jurisdiction in all criminal actions for violations of the provisions 
of this act. 

History: En. Sec. 16, Ch. 193, L. 1945. 


CHAPTER 10 
ESTRAYS—DISPOSAL OF 


Section 46-1001. Estrays—livestock commission authorized to take possession of. 
46-1002. Taking up and disposal of estrays—advertisement. 
46-1003. Sale at public auction—branding. 
46-1004. Expenses, how paid—disposition of proceeds of sale. 
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46-1005. “Estray,” as herein used, defined. 

46-1006. Publication of description of estrays sold—disposition of proceeds re- 
maining in state treasury. 

46-1007. Penalty for wrongful taking of estray. 

46-1008. Shipment of stray cattle—duty of shipper and railroad agents—peti- 
tion for inspection. 

46-1009. Violations, penalty for. 

46-1010. Description of animals taken out during shipment. 

46-1011. Powers and duties of inspectors outside of state. 

46-1012. Livestock commission to furnish blanks. 

46-1013. Failure of shipper or inspector to comply with this act—penalty. 


46-1001. (3333) Estrays—livestock commission authorized to take 
possession of. The livestock commission, by and through its legally ap- 
pointed stock inspectors, be and it is hereby authorized to take possession 
of any and all estrays found running at large within the state of Montana, 
and to dispose of the same, subject to the following restrictions. 


History: En. Sec. 1, Ch. 34, L. 1915; References 

re-en. Sec, 3333, R. C. M. 1921. Jorgenson v. Story et al., 78 M 477, 493, 
Cross-Reference 254 P 427. 
Fee for recording transcript concerning Collateral References 

estrays, sec. 25-231. Animals@=60. 


3 C.J.S. Animals § 86. 


46-1002. (3334) Taking up and disposal of estrays—advertisement. 
Any stock inspector authorized by the Montana livestock commission shall 
take into his possession all estrays found within his district, and shall either 
ship, or arrange for the shipment of, such estrays to a licensed livestock 
market for sale, the proceeds from such sale to be disposed of as provided 
for in sections 46-1004 and 46-1006; or he may hold such estrays so collected 
by him in his possession, and care for the same in the cheapest and most 
practicable manner for a period of not less than thirty (80) days, nor more 
than sixty (60) days, during which time he shall advertise the facts that he 
holds such estray or estrays, and that unless claimed by the owner thereof 
he will, on a date to be specified in said notice, sell such estray or estrays 
at public auction to the highest bidder for cash, which said notice shall be 
published in the newspaper doing the county printing of the county wherein 
such estray or estrays are found, and in addition thereto in a paper pub- 
lished in the town or city nearest the place at which such estray is held, 
which said notice shall be published at least once a week for four (4) 
consecutive weeks, and shall contain a statement of the date of the sale, 
the place where such sale is to be held, and a general description of such 
estray, including the sex of the same and the approximate age, together 
with an illustration of the brand and the position of such brand upon such 
estray, together with a description of the place or locality where such 
estray was found or taken up; and the owner of such estray may appear 
and claim the same at any time prior to the sale or shipment, as hereinafter 
provided, and without cost or expense to said owner. 


History: En. Sec. 2, Ch. 34, L. 1915; Collateral References 
re-en. Sec. 3334, R. ©. M. 1921; amd. Sec. - 9 Am. Jur. 794, Animals, §§ 138 et seq. 
1, Ch. 34, L. 1943. 


46-1003. (3335) Sale at public auction—branding. On the date speci- 
fied in the notice provided in the preceding section, such stock inspector 
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shall cause said estray or estrays to be sold at public auction to the highest 
bidder for cash; and before removal from said sale the said stock inspector 
shall cause the said estray or estrays to be branded with the recorded 
estray brand of the livestock commission. 


History: En. Sec. 3, Ch. 34, L. 1915; 
re-en. Sec. 3335, R. C. M. 1921. 


46-1004. (3336) Expenses, how paid—disposition of proceeds of sale. 
All expenses attending the collecting, holding, advertising, and selling of 
such estray or estrays shall be paid out of the gross proceeds of the sale of 
such estray or estrays, and the balance of the proceeds of such sale shall be 
forwarded to the secretary of the livestock commission to be by him ad- 
vertised as estray funds in the manner now provided by law, and such pro- 
ceeds shall be subject to claim by the owner of the animal for a period of 
two years from the date of such sale; provided, that in the event the owner 
of such estray claims said animal prior to the sale thereof, the expense 
theretofore incurred by the stock inspector shall be paid by the livestock 
commission as an expense of said commission. 


History: En. Sec. 4, Ch. 34, L. 1915; 
re-en. Sec. 3336, R. C. M. 1921. 


46-1005. (3337) “Estray,” as herein used, defined. An estray within 
the meaning of this act shall be any horse, mule, mare, gelding, colt, cow, 
ox, bull, stag, steer, heifer, or calf, not bearing a brand and the ownership 
of which cannot be determined by the stock inspector of the district where- 
in such animal may be found, by inquiry among reputable resident stock 
owners or freeholders therein; or any of such animals bearing a recorded 
brand but the owner of which brand cannot be located at or through the 
post office designated upon the records of the recorder of marks and brands, 
or which owner cannot be located by the stock inspector of the district 
where such estray is found by inquiry among reputable resident stock 
owners or freeholders therein; or any of the animals above enumerated 
which bears an unrecorded brand, the owner of which unrecorded brand 
cannot be ascertained by the stock inspector of the district wherein said 
animal is found, by inquiry among reputable resident stock owners or 
freeholders therein. 


History: En. Sec. 5, Ch. 34, L. 1915; . 
re-en. Sec. 3337, R. C. M. 1921; amd. Sec. 1, 
Ch. 112, L. 1959. 


46-1006. (3338) Publication of description of estrays sold—disposition 
of proceeds remaining in state treasury. A full description of estrays for 
which the proceeds derived from the sale remains in the hands of the treas- 
urer unclaimed shall be published for the period of two (2) consecutive 
weekly or semimonthly or monthly issues next after May first of each year 
in not more than four (4) weekly or semimonthly or monthly publications 
in the state of Montana, said publications to be designated by the state live- 
stock commission, and when such publication shall have been made and the 
proceeds from the sale of such animals shall have remained in the hands of 
the state treasurer for a period of two (2) years, it shall be, by the treas- 
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urer, upon request of the state livestock commission, at once placed to the 
eredit of the state livestock commission fund. 


History: En. Sec. 5, Ch. 2, L. 1911; 3338, R. C. M. 1921; amd. Sec. 1, Ch. 63, 
amd. Sec. 1, Ch. 20, L. 1919; re-en. Sec. L. 1927; amd. Sec. 1, Ch. 95, L. 1941. 


46-1007. (3340) Penalty for wrongful taking of estray. Any person 
who shall, for his own use or benefit and without the owner’s consent, 
take into his possession any estray, shall be guilty of a misdemeanor and 
shall be punishable by a fine of not less than twenty-five dollars nor more 
than one hundred dollars, or by imprisonment in the county jail not 
exceeding sixty days, or by both such fine and imprisonment. 

History: En. Sec. 2, Ch. 169, L. 1921; Collateral References 
re-en. Sec. 3340, R. C. M. 1921. Animals@=64. 
3 C.J.S. Animals § 103. 


46-1008. (3341) Shipment of stray cattle—duty of shipper and rail- 
road agents—petition for inspection. Every person, agent, firm, corpora- 
tion, pool or roundup association, who shall ship cattle by railroad to any 
market where Montana livestock inspectors are maintained, may ship 
with their own cattle any estrays which may be among them, but they 
must before shipment, or at the time of loading same on the ears for ship- 
ment, carefully and as accurately as possible inspect or tally the brand 
on such cattle, whether their own or estrays, making a list in duplicate, 
which list shall state the date of loading, name of shipper, description of 
brands on each animal, number and elass of the cattle bearing such brand, 
destination, name of the commission firm to whom consigned, and the 
name of the person in charge of the shipment except that in the case of 
eattle not owned by the shipper and which are marked with a recorded 
brand, or where the owner is known to be someone other than the shipper, 
the shipper must obtain the written consent of such owner or owners, or 
the written consent of a state stock inspector or a deputy state stock in- 
spector before shipment of such cattle. It shall be the duty of the railroad 
agent at the point of loading to require from the shipper lists as described 
in this act, and to forward, within twenty-four (24) hours after loading, 
one copy to the livestock commission at Helena, Montana, and another 
copy to the Montana brand inspector at the point of destination. However, 
in any county or counties where there has been established an association 
of livestock people, the livestock commission on the receipt of a petition 
from an association shall require that all cattle shipped by rail from the 
respective county or counties be inspected before loading by a state stock 
inspector or deputy state stock inspector. The petition must be signed 
by at least fifty-one per cent (51%) of the owners of cattle in the county, 
and such petitioners owning at least fifty-five per cent (55%) of the 
cattle as shown by the most recent completed assessment records of the 
county assessor. . 


History: En. Sec. 1, Ch. 94, L. 1907; 1923; amd. Sec. 1, Ch. 137, L. 1943; amd. 
Sec. 1820, Rev. C. 1907; re-en. Sec. 3341, Sec. 1, Ch. 99, L. 1957. 
R. C. M. 1921; amd. Sec. 1, Ch. 29, L. 
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46-1009. (3341.1) Violations, penalty for. Every person, agent, firm 
or corporation violating the provisions of this act shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined in any sum not 
exceeding three hundred dollars ($300.00), or imprisonment in the county 
jail not to exceed six (6) months, or both such fine and imprisonment. 

History: En. Sec. 2, Ch. 29, L. 1923. 


46-1010. (3342) Description of animals taken out during shipment. 
Every person in charge of or who accompanies such shipment as the 
shipper in charge shall take an accurate description, including the brands 
of each and every animal, whether dead or alive, taken out of shipment in 
transit between original loading point and final destination, and shall 
hand such description to the state stock inspector at such point of destina- 
tion immediately upon arrival of the shipment in the stockyards. 


History: En. Sec. 2, Ch. 94, L. 1907; 
Sec. 1821, Rev. C. 1907; re-en. Sec. 3342, 
R. C. M. 1921. 


46-1011. (3343) Powers and duties of inspectors outside of state. 
The stock inspector appointed to inspect Montana cattle at any cattle 
market outside of this state shall be duly commissioned by the livestock 
commission, and shall be qualified and have power and authority to inspect 
any or all cattle that may come from this state to the market where he 
may be located, having the same power as other stock inspectors within 
the state to inspect and seize any stock which he may have reason to 
believe is stolen, or upon which brands have been altered or obliterated, 
and shall have authority to take the proceeds of any animal in dispute, or 
bearing altered or burned brands, remitting such proceeds to the livestock 
commission, who shall hold same pending a decision as to ownership, and 
such stock inspector shall, upon receipt of the certified lists mentioned in 
the two preceding sections, make inspection of the cattle so listed, and if, 
upon comparison of such list with his own inspection, he shall find any 
difference or discrepancy, he shall make a second inspection of any animal 
or animals or upon which the two tallies do not agree, clipping the animal 
when necessary to determine, accurately and definitely, which inspection 
or tally is correct, and he shall forthwith make inspection report to the 
livestock commission, stating in detail wherein any discrepancies with the 
loading tally exist, and calling special attention to his own inspection of 
such animal or animals, and he shall, on his own report, make mention of 
any and every animal, with the brands thereon, which were taken out by 
the shipper in charge of the stock while in transit between the original 
loading point and point of final destination; all such reports to be entered 
in a suitably bound book and be at all times open to public inspection. 


History: En. Sec. 3, Ch. 94, L. 1907; brands upon them appear to have been al- 
Sec. 1822, Rev. C. 1907; re-en. Sec. 3343, tered or obliterated, leaving their owner- 


R. C. M. 1921. ship in doubt, and hold the proceeds pend- 
; ; ing decision as to their ownership. Schoen- 
Power to Seize Livestock born v. Williams et al., 83 M 477, 481, 272 


Under this section, the state livestock P 992. 
commission may seize any Montana live- 
stock at any market outside the state References 
where its inspector has reason to believe Jorgenson v. Story et al., 78 M 477, 254 
that the animals were stolen or where P 427. 
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46-1012. (3344) Livestock commission to furnish blanks. The live- 
stock commission shall have printed the necessary blanks for the tallying 
of cattle at loading point as provided in section 46-1008, and shall furnish 
same free to shippers on application. The expense of such printing shall 
be paid out of the livestock commission fund. 


History: En. Sec. 4, Ch. 94, L. 1907; 
Sec. 1823, Rev. C. 1907; re-en. Sec. 3344, 
R. C. M. 1921. 


46-1013. (3345) Failure of shipper or inspector to comply with this act 
—penalty. Any person, agent, firm, corporation, pool, or roundup asso- 
ciation who shall ship cattle from this state, and shall fail to make 
such inspection or tally at point of loading, or who shall fail to file a true 
and correct tally, to the best of their knowledge and belief, of all the 
brands of cattle in such shipment with the railroad agent at the point of 
shipment, or who shall fail to forward a true and correct copy, duly signed 
by them as parties making the shipment, to the stock inspector at point of 
destination, or any person who shall accompany a shipment of cattle as 
the shipper in charge from this state, and shall fail to take a description 
of any and every animal taken out in transit and hand such description 
to the stock inspector at point of destination, or any stock inspector at 
market points who shall fail to make inspection as provided in section 
46-1011, shall be deemed guilty of a misdemeanor, and shall be subject to 
a fine of not less than fifty dollars nor more than five hundred dollars for 
each and every offense. The fines so collected shall be turned into the 
general fund of the county where conviction is had, and any stock inspec- 
tor, sheriff, or other police officer shall have power to make arrests to 
enforce the provisions of this act. 


History: En. Sec. 5, Ch. 94, L. 1907; 
Sec. 1824, Rev. C. 1907; re-en. Sec. 3345, 
BaaC. Mi, 1921; 


CHAPTER 11 


HIDES OF SLAUGHTERED CATTLE—REGULATION— 
HIDE DEALERS’ LICENSES 


Section 46-1101. Repealed. 

46-1101.1. Definitions. 

46-1101.2. Hide certificate—identification. 

46-1102. Falsifying hide certificate or failure to affix tag deemed a misde- 
meanor. 

46-1103. Mutilation or concealment of hides deemed felony. 

46-1104. Sufficiency of pleading and proof in criminal prosecution under act. 

46-1105. Penalty for felonious violation. 

46-1106. Hide buyer defined. 

46-1107. Hide dealer or buyers license fee—disposal of proceeds. 

46-1107.1. Acting without a license—revocation. 

46-1108 to 46-1113. Repealed. 

46-1114. Seizure and sale of hides when ownership cannot be determined— 
disposition of proceeds, 


46-1101. (3350.1) Repealed—Chapter 44, Laws of 1961. 


Repeal of sale to be procured by hide buyers and 
This section (See. 1, Ch. 61, L. 1923; compulsory inspection of hides, was re- 
See. 3, Ch. 177, L. 1939), relating to a bill pealed by Sec. 7, Ch. 44, Laws 1961. 
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46-1101.1. Definitions. (a) “Animal hide” means the hide of any 
cattle, horse, mare, colt, mule, jack or jenny. 

(b) “Commission” means the livestock commission of the state of 
Montana. 

(c) “Seller” means any person selling or delivering animal hides for 
or without a pecuniary consideration. 

(d) ‘Inspector’ means any sheriff or deputy sheriff, any state stock 
inspector or deputy state stock inspector appointed by the livestock 
commission. 

(e) “Hide certificate” means a certificate showing a transfer of own- 
ership of animal hides. 

History: En. Sec. 1, Ch. 44, L. 1961. 


46-1101.2. Hide certificate—identification. A seller of any animal hide 
shall obtain a hide certificate from the person receiving the hide. The 
commission shall by regulation prescribe the form of the certificate which 
shall include the marks and brands on each hide. The party receiving the 
hide must designate where it will be kept for thirty days following de- 
livery. The certificate must be signed by the seller or his agent and the 
person receiving the hide. 


Hide certificates, tags and glue shall be furnished to the sheriff of each 
eounty by the commission at cost and by the sheriff to any person requiring 
such certificates, tags and glue. Only those certificates, tags and glue 
distributed by the commission may lawfully be used under this act. The 
original certificate shall be filed with the sheriff of the county of the 
seller’s residence. One copy shall be sent by the party receiving the hide 
to the commission, one retained by the seller and one by the hide buyer. 
Upon reasonable notice, any sheriff or deputy sheriff, state stock inspector 
or deputy state stock inspector can inspect the hide certificate copy of 
the seller or buyer. The commission shall prescribe an identification tag 
to be affixed to each hide by the person receiving the hide when it is de- 
livered. Hide dealers and buyers must mail the original hide certificate 
to the sheriff of each county in which hides are purchased within five (5) 
days after purchase. 

History: En. Sec. 2, Ch. 44, L. 1961. 


46-1102. (3350.2) Falsifying hide certificate or failure to affix tag 
deemed a misdemeanor. Any person, firm, association, or corporation either 
selling or disposing of or purchasing hides in any manner, who shall 
willfully or intentionally falsify a hide certificate covering such hides, 
shall be deemed guilty of a misdemeanor. 

Any person who shall have received any hide as provided in this act 
without affixing the required identification tag shall be deemed guilty of 
a misdemeanor. 


History: En. Sec. 2, Ch. 61, L. 1923; 
amd. Sec. 4, Ch. 177, L. 1939; amd. Sec. 3, 
Ch. 44, L. 1961. 


46-1103. (3350.4) Mutilation or concealment of hides deemed felony. 
Every person who willfully or maliciously mutilates, destroys, or conceals 
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the hide from any horse, mare, colt, mule, jack, jennet, bull, steer, cow, 

ealf, goat, hog or sheep with intent to or for the purpose of removing 

evidence of ownership of such hide or the animal from which said hide 

was removed, is guilty of a felony, and punishable as hereinafter provided. 
History: En. Sec. 1, Ch. 76, L. 1923. 


46-1104. (3350.5) Sufficiency of pleading and proof in criminal prose- 
cution under act. In any prosecution for the violation of the provisions 
of this act, it shall not be necessary for the state to allege in the complaint 
or information or proof, the ownership of the hide, or of the animal from 
which said hide was removed, but it shall be sufficient to allege in the 
complaint or information or proof that the owner of said hide or of the 
animal from which said hide was removed, is unknown and not the prop- 
erty of the defendant. 

History: En. Sec. 2, Ch. 76, L. 1923. Collateral References 


Licenses@—42 (3). 
53 C.J.S. Licenses § 70. 


46-1105. (3350.6) Penalty for felonious violation. Any person or per- 
sons who violates any of the provisions of this act shall be deemed guilty 
of a felony, and upon conviction thereof, shall be punished by imprison- 
ment in the state prison for not less than one year nor more than ten years. 

History: En. Sec. 3, Ch. 76, L. 1923. Collateral References 


Licenses¢41. 
53 C.J.S. Licenses § 63. 


46-1106. (3350.7) Hide buyer defined. For the purpose of this act, 
every person, firm, corporation or association engaged in the business of 
buying or selling the hide or hides of any cattle or of any horse, mare, 
colt, mule, jack, or jenny, shall be designated a hide dealer or buyer. 
(eves alae nee ee that licensed slaughterhouses shall not be deemed hide 
dealers or buyers. 


History: En. Sec. 1, Ch. 151, L. 1929; 
amd. Sec. 1, Ch. 177, L. 1939; amd. Sec. 4, 
Ch. 44, L. 1961. 


46-1107. (3350.8) Hide dealer or buyers license fee—disposal of pro- 
ceeds. Every hide dealer or buyer shall pay to the livestock commission 
a license fee of five dollars ($5.00) for each established place of business 
at which such hide dealer or buyer purchases or deals in hides, before en- 
gaging in, or conducting any business as such in the state of Montana, 
which license shall continue in foree and effect for that calendar year. The 
moneys collected from such licenses shall be placed in the livestock com- 
mission fund. The license must be ones January 1 of each year com- 
mencing January 1, 1961. 


History: En. Sec. 2, Ch. 151, L. 1929; Collateral References 
amd. Sec. 2, Ch. 177, L. 1939; amd. Sec. 5, Licenses6=33. 
Ch. 44, L. 1961. 53 C.J.S. Licenses § 56. 


Cross-Reference 


Carrying on business without license, 
penalty, sec. 94-1511. 
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46-1107.1. Acting without a license—revocation. Any person acting 
as a hide dealer or buyer without a license as required by this act is guilty 
of a misdemeanor. . 

Upon receipt of a certified copy of the judgment of conviction of any 
hide dealer or buyer for any violation of this act, the livestock commission 
may revoke the license of such person for one year commencing on the date 
of the licensee’s conviction. 

History: En. Sec. 6, Ch. 44, L. 1961. 


46-1108 to 46-1113. (3350.10 to 3350.13) Repealed—Chapter 44, Laws of 
1961. 
Repeal of uninspected hides, fees for inspection, 
These sections (Secs. 4 to 7, Ch. 151, and penalties and forfeitures, were re- 
L. 1929; Sees. 5 to 8, Ch. 177, L. 1939), Ppealed by Sec. 7, Ch. 44, Laws 1961. 
relating to inspection tags, transportation 


46-1114. Seizure and sale of hides when ownership cannot be determined 
—disposition of proceeds. A state stock inspector or any other officer hav- 
ing authority to make an inspection of any slaughtered beef, veal and/or 
the hide of any such beef or veal, shall have the authority to seize and hold 
said hide or hides thereof, when upon inspection such officer finds that the 
brand is so altered, obliterated or defaced that the original brand cannot 
be determined by a reasonable inspection, or finds that ownership cannot 
be established by the brand thereon or by other satisfactory proof. 

If within fifteen (15) days after the seizure of the hide or hides, proof 
of ownership cannot be established either by brand, bill of sale or other- 
wise, said officer may sell at the best available price the hide or hides 
and remit the proceeds, less the cost of processing, storing and selling to 
the Montana livestock commission together with a full report of his in- 
vestigation; a statement of the reason for the seizure and sale together 
with any tendered proof of ownership of any party. Said proceeds shall 
be deposited by the livestock commission with the state treasurer and 
credited to the stock estray fund, where it shall be subject to claim by any 
party showing proper proof of ownership in the same manner and for the 
same length of time as is provided by law for the making of claims against 
the said fund. 

History: En. Sec. 1, Ch. 113, L. 1961. 


CHAPTER 12 
IMPROVEMENT OF LIVESTOCK 


Section 46-1201. County assessor to collect names of owners of purebred stock. 
46-1202. Delivery of information to experiment station. 
46-1203. Official books of breed association. 
46-1204. Publication of owners of purebreds—bulletins. 
46-1205. Sale of animals under false registration certificates—changing mark- 
ings—auctioneer. 
46-1206. Penalty for violation of preceding section. 


46-1201. (3351) County assessor to collect names of owners of pure- 
bred stock. The county assessor in each county during the odd-numbered 
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years shall, in the regular routine of his duties, collect the names and 
addresses of all owners or breeders of purebred horses, cattle, sheep, swine, 
and poultry in the county, and in each ease secure the name of the breed. 


History: En. Sec. 1, Ch. 6, L. 1913; Collateral References 
re-en. Sec. 3351, R. C. M. 1921. Animals@>17. 


3 C.J.S. Animals § 40. 


46-1202. (3352) Delivery of information to experiment station. On or 
before the first day of November, the assessor shall compile the information 
secured, and deliver same to the director of the Montana agricultural 
experiment station, located at Bozeman. 


History: En. Sec. 2, Ch. 6, L. 1913; 
re-en. Sec. 3352, R. C. M. 1921. 


46-1203. (3853) Official books of breed association. Purebred animals 
are those recorded in the official books of the various breed associations. 
A list of these books shall be furnished to the assessor of each county by 
the director of the Montana agricultural experiment station, and the 
assessor shall accept as purebreds only such breeds as are given in this list 
as shown by certificates of registration in the possession of the owner. 


History: En. Sec. 3, Ch. 6, L. 1913; 
re-en. Sec. 3353, R. C. M. 1921. 


46-1204. (3354) Publication of owners of purebreds—bulletins. On 
or before the first day of January of the even-numbered years, the director 
of the experiment station shall prepare for publication and cause to be 
printed a bulletin giving the names and. addresses of all owners and 
breeders of purebred livestock in the state of Montana, as reported the 
previous year by the county assessors. This bulletin shall be for free 
distribution in the state of Montana, and. on request, to breeders and 
farmers outside the state. 


History: En. Sec. 4, Ch. 6, L. 1913; 
re-en. Sec. 3354, R. C. M. 1921. 


46-1205. (3355) Sale of animals under false registration certificates— 
changing markings—auctioneer. No person, or persons, company, or cor- 
poration shall sell to another person or persons, any animal with a certifi- 
cate of registration or breeding that does not belong to said animal; nor 
change in any way the certificate of registration or breeding of any 
animal; nor shall any person or persons, company, or corporation falsely 
represent any production record of any cow or of any dam, specified in any 
registration certificate; nor shall any person change the markings: of any 
animal with the intent to deceive the purchaser. Providing that this act 
shall not apply to any auctioneer or agent acting in good faith under the 
direction of the owner. 


History: En. Sec. 5, Ch. 6, L. 1913: Cross-Reference 
re-en., Sec. 3355, R. C. M. 1921; amd. Sec. False pedigree, penalty, secs. 94-1813, 
1, Ch. 68, L. 1933. 94-1814. 


Collateral References 
2 Am. Jur. 405, Agriculture, §§ 12 et seq. 
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46-1206. (3356) Penalty for violation of preceding section. Any per- 
son or persons, company, or corporation violating the preceding section 
shall be punished by a fine of not less than twenty-five dollars nor more 
than five hundred dollars, or by imprisonment of not less than ten days or 
more than six months, or by both fine and imprisonment. 


History: En. Sec. 6, Ch. 6, L. 1913; 
re-en, Sec. 3356, R. C. M. 1921. 


CHAPTER 13 


STALLIONS AND JACKS—STALLION REGISTRATION BOARD 
(Repealed—Section 1, Chapter 32, Laws of 1953) 


46-1301 to 46-1318. (3357 to 3373) Repealed. 


Repeal stallions and jacks, were repealed by See. 
These sections (Sees. 1 to 16, Ch. 108, Hike 32, Laws 1953, effective February 16, 


L. 1909; See. 1, Ch. 133, L. 1915; Sees. 1, 1 
5 4,5, Che v24)) Ty 91948); "relating™ to 


CHAPTER 14 
LEGAL FENCES—LIABILITY OF OWNERS FOR TRESPASSING STOCK 


Section 46-1401. Legal fences defined. 
46-1402. Penalty for violation. 
46-1403. Barbed wire fences to be kept in repair. 
46-1404. Fallen wire fencing declared nuisance—abatement. 
46-1405. Notice to owner to repair fence—duty of county commissioners. 
46-1406. Procedure when owner unknown or not resident of state—sale of wire 
removed. 
46-1407. Disposal of proceeds of sale of wire after payment of expense. 
46-1408. Damage to planted trees. 
46-1409. Liability of owners of stock for trespass. 
46-1410. Stock trespassing may be retained. 
46-1411. Marking land and mining claims in -national forest. 
46-1412. Method of marking. 
46-1413. Marking—right of action against trespassing stock. 
46-1414. Partition fences. 


46-1401. (3374) Legal fences defined. Any one of the following, if 
not less than forty-four inches nor more than forty-eight inches in height, 
shall be a legal fence in the state of Montana: 


1. All fences constructed of at least three barbed, horizontal, well- 
stretched wires, the lowest of which must not be less than fifteen inches 
nor more than eighteen inches from the ground, securely fastened as nearly 
equidistant as possible to substantial posts, firmly set in the ground, or to 
well-supported leaning posts, not exceeding twenty feet apart, or thirty- 
three feet apart where two or more stays or pickets are used equidistant 
between posts; provided, that all corral fences which are used exclusively 
for the purposes of inclosing stacks which are situated outside of any 
lawful inclosure shall not be less than sixteen feet from such stack so 
inclosed, and shall be substantially built with posts not more than eight 
feet distant from each other and not less than five strands of well-stretched 
barb wire, and shall not be less than five nor more than six feet high; 
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provided, further, that any kind of a fence equally as effectual for the 
purpose of a corral fence may be made in lieu thereof. 


2. All fences constructed of any standard woven wire not less than 
twenty-eight inches in height, securely fastened to substantial posts not 
more than thirty feet apart, shall be a legal fence; provided, that two 
equidistant barbed wires shall be placed above the same at a height of not 


less than forty-eight inches from the ground. 


3. <All other fences made of barbed wire, which shall be as strong and 
as well calculated to protect inclosures as those above described, shall be 


considered legal fences. 


4. All fences consisting of four boards, rails, or poles, with standing 
or leaning posts not over seventeen feet and six inches apart; provided, 
that if leaning posts are used, there shall be a pole or wire fastened 
securely on the inside of the leg or support of such leaning post. 


5. All rivers, hedges, mountain ridges and bluffs, or other barrier over 
or through which it is impossible for stock to pass. 


History: Ap. p. Sec. 1, p. 46, L. 1881; 
amd. Sec. 1, p. 76, L. 1885; amd. Sec. 1111, 
5th Div. Comp. Stat. 1887; amd. Sec. 3250, 
Pol. C. 1895; amd. Sec. 1, p. 139, L. 1901; 
amd. Sec. 1, Ch. 37, L. 1905; amd. Sec. 1, 
Ch. 64, L. 1913; amd. Sec. 1, Ch. 163, L. 
1919; re-en. Sec. 3374, R. C. M. 1921. 


Cross-References 

Coterminous owners, duty to maintain, 
sec. 67-802. 

Encroachment 
sec. 32-1002. 

Injuring fence, penalty, secs. 94-3309, 
94-3312. 

Leaving gates open, sec. 94-35-116. 


on highway, removal, 


Right to Build Fence 


The provisions of this section ét seq., 
relative to legal fences, prescribing what 
are such fences, and defining the duty to 
maintain and repair partition fences, do 
not affect the right of an adjoining own- 
er to build a division fence partly on the 
other’s land. Hoar v. Hennessy, 29 M 253, 
261, 74 P 452. 


Trespass on Unfenced Lands 


Where a livestock owner, claiming a 
strip of land thirty feet wide and one-half 
mile in length within plaintiff’s inclosure, 
turned his cattle loose under circumstances 
which showed that it was intended that 
they should go into plaintiff’s inclosure 
and graze upon his lands, he was liable 
for the damage done by them to plaintiff’s 
pasture, the fact that plaintiff did not 
maintain any fence between the strip and 
defendant’s land being no defense. Dor- 
man v. Erie, 63 M 579, 583 et seq., 208 P 
908. 


A lawful fence entirely surrounding his 
lands is a condition precedent to the right 
of a landowner to recover damages from 
owners of livestock trespassing thereon, 
unless the latter with knowledge of the 
private ownership of unfenced land will- 
fully herds them thereon or drives them 
to a point so near the boundaries that 
they are certain to go upon and feed 
thereon. Schreiner v. Deep Creek Stock 
Assn., 68 M 104, 110, 217 P 663. 

One turning his cattle out to graze un- 
restrained on lands where he has a right 
to do so is under no obligation to prevent 
them from entering on another’s unin- 
closed premises, and is not responsible for 
damage occasioned by their entry thereon 
through following their natural instincts, 
but absence of lawful fence does not jus- 
tify willful trespass. Dunbar v. Emigh, 
LM W287 201Gb SS tieacdes las 


References 


Cited or applied as section 3250, Polit- 
ical Code, before amendment, in Clem- 
mons v. Gillette, 33 M 321, 328, 83 P 879; 
as section 2082, Revised Codes, before 
amendment, in Herrin v. Sieben, 46 M 226, 
232, 127 P 323; Thompson v. Yellowstone 
Livestock Comm., 133 M 403, 324 P 2d 
412, 421; Thompson v. Mattuschek, 134 M 
500, 333 P 2d 1022, 1026. 


Collateral References 


Animals@>92. 
3 C.J.S. Animals § 186. 


Constitutionality of fencing and stock 
laws. 6 ALR 212. 
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46-1402. (3375) Penalty for violation. Any person constructing or 
maintaining any fence of any kind not described in the next preceding 
section is liable in a civil action for all damages caused by reason of injury 
to stock resulting from such defective fence. 


History: En. as Secs. 1112 to 1120, 5th Collateral References 
Div. Comp. Stat. 1887; re-en. Sec. 3251, Animals¢=101. 
Pol. C. 1895; re-en. Sec. 2083, Rev. C. 1907; 3 CJS. Animals § 210. 
re-en. Sec. 3375, R. C. M. 1921. 


46-1403. (8376) Barbed wire fences to be kept in repair. The owners 
of barbed wire fences must keep the same in repair, and any person receiv- 
ing notice in writing that his barbed wire fence or any part thereof is 
down, or in such condition as to be likely to injure any livestock, and fails 
or refuses to repair such fence, is liable to pay damages in an amount equal 
to the value of any cattle, Werde mule, or other domestic animal which may 
be injured by coming into contact with the fence. 


History: En. as Secs. 1112 to 1120, 5th Cross-Reference 


Div. Comp. Stat. 1887; re-en. Sec. 3252, Barbed wire fences, penalties, sec. 94- 
Pol. C. 1895; re-en. Sec. 2084, Rev. ©. 3577. 
1907; re-en. Sec. 3376, R. C. M. 1921. 


46-1404. (8376.1) Fallen wire fencing declared nuisance—abatement. 
All barbed wire and other wire fencing which has sagged or fallen to the 
ground so as to be ineffectual for the purpose of turning stock, and a 
menace to any person riding or walking over the same is declared to be a 
public nuisance, and subject to abatement in the manner hereinafter 
provided. 

History: En. Sec. 1, Ch. 84, L. 1927. References 


Van Voast v. Blaine County et al., 118 


Cross-Reference M 375, 167 P 2d 563, 566. 


Dangerous fences, penalty, sec. 94-3577. 


46-1405. (3376.2) Notice to owner to repair fence—duty of county 
commissioners. Upon ascertaining the existence in the county of any 
nuisance specified in the preceding section of this act, the board of county 
commissioners shall notify by registered mail the owner of such wire, if 
such owner be known to said board and within the state, to remove same. 
If such owner shall fail to remove said wire or to rebuild said fence within 
sixty days following receipt of said notice, the board of county commis- 
sioners shall have authority to remove and dispose of said wire in the 
manner provided by the next section of this act.. 

History: En. Sec. 2, Ch. 84, L. 1927. References 


Van Voast v. Blaine County et al., 118 
M 375, 167 P 2d 563, 566. 


46-1406. (3376.3) Procedure when owner unknown or not resident of 
state—sale of wire removed. If there be no known owner of such wire 
within the state, or if such owner be unknown to the board of county 
commissioners, said board shall have authority to collect and remove said 
wire at the expense of the county. All such wire or other fencing as in 
the opinion of the board of county commissioners can be sold at a price 
sufficient to cover at least the expense of removal and sale, shall be sold 
by the county commissioners in the manner now provided by law for the 
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sale of county property, except that notice of such sale need be published 
only once and need be given only ten days before such sale. 

History: En. Sec. 3, Ch. 84, L. 1927. References 


Van Voast v. Blaine County et al., 118 
M 375, 167 P 2d 563, 566. 


46-1407. (3376.4) Disposal of proceeds of sale of wire after payment of 
expense. The proceeds of such sale shall be used to defray the cost of 
collecting and selling said wire, and the balance, if any, be placed by the 
county treasurer in a special fund, and shall be held by him subject to 
claim by any person establishing to the satisfaction of the board of county 
commissioners that he was the lawful owner of said wire and entitled to 
the remaining proceeds of such sale. If no person claims said money within 
one year of the date of sale, the same shall be deposited in the general fund 
of the county. 

History: En. Sec. 4, Ch. 84, L. 1927. 


46-1408. (3377) Damage to planted trees. In case of any damage done 
to planted trees by animals, the owner of the trees may recover damages 
from the owner of the animals, if said trees are planted inside of a lawful 
fence or boxed to a height of not less than five feet. 


History: En. Sec. 3281, Pol. C. 1895; 
re-en. Sec. 2096, Rev. C. 1907; re-en. Sec. 
Sol; kee G-L. LOSL. 


46-1409. (3378) Liability of owners of stock for trespass. If any 
cattle, horse, mule, ass, hog, sheep, or other domestic animal break into any 
inclosure, the fence being legal, as hereinbefore provided, the owner of 
such animal is lable for all damages to the owner or occupant of the 
inclosure which may be sustained thereby. This section must not be 
construed so as to require a legal fence in order to maintain an action for 


injury done by animals running at large contrary to law. 


History: En. Sec. 1119, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 3258, Pol. C. 1895; 
re-en. Sec. 2090, Rev. C. 1907; re-en. Sec. 
3378, R. C. M. 1921. 


Complaint—Sufficiency 


In an action on an implied contract to 
recover the reasonable value of the pas- 
turage of livestock, the complaint alleging 
ownership and right of possession in plain- 
tiff, the ownership of the animals in de- 
fendant, that the lands were inclosed by 
a fence which defendant broke down, that 
the defendant pastured the animals on the 
land, and the reasonable value of the pas- 
turage per head per month, stated a cause 
of action. Dorman v. Erie, 63 M 579, 584, 
208 P 908. 


In action to restrain trespass by live- 
stock and to recover for partial loss of a 
growing crop of barley then being tram- 
pled and grazed down by livestock after 
defendant had removed a long-standing 


section line fence bounding one side of 
a field which plaintiff had just planted to 
barley, complaint alleging a malicious re- 
moval of the fence was sufficient to state 
a cause of action for trespass of cattle 
upon plaintiff’s property although he did 
not allege a secure inclosure of the barley 
field but did so testify. Thompson v. Mat- 
tuschek, 134 M 500, 333 P 2d 1022, 1026. 


Herd Animals 


The provisions of this section apply to 
all domestic animals, but have no applica- 
tion to animals in charge of a herder, 
Herrin v. Sieben, 46 M 226, 232, 127 P 323. 


Legal Fence 


A reasonable and substantial compliance 
with the statute is all that is required, 
and an immaterial variation in the height 
of the fence from that of a lawful fence 
will not defeat the action. Smith v. Wil- 
liams, 2 M 195, 202. 
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Range Law 


Under common law, livestock must be 
fenced in, but under range law, they must 
be fenced out. Thompson v. Mattuschek, 
134 M 500, 333 P 2d 1022, 1025. 


Trespass on Unfenced Land 


A lawful fence entirely surrounding the 
grounds or premises entered, or some ob- 
struction equivalent thereto, is a condition 
precedent to the right to bring an action 
against the owner of trespassing animals 
for damages sustained by reason of such 
trespass. Smith v. Williams, 2 M 195, 201. 

There can be no recovery for damages 
sustained to the owner of uninclosed lands 
by reason of sheep straying or being 
driven thereupon and destroying the grass 
and verdure, unless it appear that they 
were maliciously driven upon such lands 
for the purpose of causing injury. Fant 
velyman, 98M. 61.62% 220P 0120; 

This section applies to trespasses com- 
mitted by animals running at large with- 
out the knowledge of the owner, and not 
to a ease where one knowingly and will- 
fully appropriates the use of another’s 
land. Monroe v. Cannon, 24 M 316, 320, 
61 P 863. See also Musselshell Cattle 
Co. v. Woolfolk, 34 M 126, 132, 85 P 874; 
Rea Bros. Sheep Co. v. Rudi, 46 M 149, 
161, 127 P 85; Light v. United States, 220 
U S 528, 537, 55 L Ed 570, 31 S Ct 485. 

This section, and the custom of the 
state making the maintenance of a legal 
fence by a landowner a prerequisite to 
recovery for trespass by domestic animals 
of another, do not charge the landowner 
with the duty to keep cattle lawfully at 
large from coming on his land, or make 
their entry thereupon rightful, so as to 
make him liable for injuries to such ani- 
mals caused by the existence of dangerous 
agencies on the land, but not wantonly or 
intentionally caused. Beinhorn v. Griswold, 
at NETO. "88% 69 (Pe bo7- 

The owners of animals may not know- 
ingly and willfully drive or herd them upon 
the lands of another, whether such lands 
are protected by an inclosure or not, and 
to avoid encroaching upon his neighbor 
he must at his peril ascertain the line at 
which his rights end and his neighbor’s 
begin. Herrin v. Sieben, 46 M 226, 233, 
127¢ P3235. 

Where a livestock owner, claiming a 
strip of land thirty feet wide and one-half 
mile in length within plaintiff’s inclosure, 
turned his cattle loose under circumstances 
which showed that it was intended that 
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they should go into plaintiff’s inclosure 
and graze upon his lands, he was liable for 
the damage done by them to plaintiff’s pas- 
ture, the fact that the plaintiff did not 
maintain any fence between the strip and 
defendant’s land being no defense. Dor- 
man v. Erie, 63 M 579, 584, 208 P 908. 

Where plaintiff, the owner of uninclosed 
lands within a forest reserve in which 
defendants had a permit to graze their 
eattle, in his action for damages for de- 
pasturing his land relied upon the allega- 
tion in the answer that defendants were 
running their cattle “under herd” and “in 
charge of herders” as an admission that 
the animals were placed upon his premises 
by defendants’ agents and did not intro- 
duce evidence that they were willfully or 
negligently driven or permitted to remain 
thereon, it appearing on the contrary that 
the herders endeavored to keep them off 
his premises and drove them therefrom 
when found there, a judgment in his favor 
was unwarranted under the above rules. 
Schreiner v. Deep Creek Stock Assn., 68 
M 104, 110, 217 P 663. 

Under fence statute, one turning his 
livestock at large on land where he has 
the right to do so is not liable in damages 
for their invasion of private lands of 
another failing to maintain lawful fence, 
though he expects and intends such tres- 
pass to be committed. Dunbar v. Emigh, 
VAT Me 2829 eipsePe2kd ol: 


Unlawful Fencing of Public Domain 


A person who unlawfully fences a por- 
tion of the public domain acquires only 
a tortious possession, which does not au- 
thorize him to maintain an action against 
another for depasturing such land, nor en- 
title him to restrain the latter, by way of 
injunction, from continuing to depasture 
the land. Clemmons v. Gillette, 33 M 321, 
328, 83 P 879. 


Collateral References 


Validity, construction, and effect of 


.statute eliminating scienter as condition 


of liability for injury by animals. 1 ALR 
1113. 

Injunction against repeated or continu- 
ing trespasses on real property by live- 
stock. 32 ALR 463, 540. 

Liability for injury to trespassing stock 
from poisonous substance or other condi- 
tions on the premises. 33 ALR 448. 

Scienter as condition of liability for 
damage by trespassing animals. 33 ALR 
1305. 


If any such 


animal breaks into an inclosure surrounded by a legal fence, or is wrong- 
fully upon the premises of another, the owner or occupant of the inclosure 
or premises may take into his possession the animal trespassing, and keep 
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the same until all damages, together with reasonable charges for keeping 
and feeding are paid. The person taking any such animal into his posses- 
sion shall, within seventy-two hours thereafter, give written notice to the 
owner or person in charge of the animal, stating that he has taken up such 
animal; said notice shall also give the date of such taking, the description 
of the animal or animals taken up, including marks and brands, if any, the 
amount of damages claimed and the charge per head per day for caring 
for and feeding the same, and shall describe, either by legal subdivisions 
or other general description, the location of the premises upon which said 
animals are held. In all cases a copy of said notice shall likewise be posted 
at a point where said stock was taken up. 


(2) Such notice shall be given to the owner or person in charge only 
when said owner or person in charge of the animal or animals is known to 
the person taking up the same and resides within twenty-five miles of the 
premises upon which such animals have been taken up. In case the owner 
or person in charge of such animals resides more than twenty-five miles 
from the place of such taking, notice as aforesaid shall be mailed to him, 
and in such ease, and also in case the owner be unknown, a like notice shall 
be mailed to the Montana livestock commission and the sheriff of the 
county in which such animals have been taken up. Upon receipt of such 
notice, the sheriff shall post a copy thereof at the courthouse and shall 
send by registered mail a copy thereof to the owner of the stock, if known 
to him; if unknown to him, the sheriff shall send a copy of such notice to 
the nearest state livestock inspector. 

(3) In ease the parties do not within five days thereafter agree as to 
the amount of damages, the lien claimant must within ten days thereafter 
institute a civil action to foreclose his lien in any court of competent 
jurisdiction, pending the outcome of which suit, the person taking up said 
stock may, at the expense of the owner, retain a sufficient amount of such 
stock to cover the amount of damages claimed by him; provided, however, 
that the defendant may, after the institution of an action as aforesaid, 
upon filing in said cause a bond executed by two or more sureties and 
approved by the court, in double the sum sued for, conditioned for the 
payment to the plaintiff of all sums, including costs that may be recovered 
by said plaintiff, have the return to him of all livestock held as aforesaid, 
and said person shall be lable to such owner for any loss or injury to said 
stock occurring through his fault or neglect. If the person taking up said 
stock shall fail to recover in said action a sum equal to that offered him 
by the owner of the stock, the former shall bear the expense of keeping 
and feeding same while in his possession. 

(4) Any person taking or rescuing any such animal from the posses- 
sion of the person taking the same, without his consent, is guilty of a 
misdemeanor, and upon conviction thereof shall be punishable by a fine of 
not less than one hundred dollars nor more than five hundred dollars. 


History: En. Sec. 8, p. 48, L. 1881; Constitutionality 
re-en. Sec. 1120, 5th Div. Comp. Stat. This statute is constitutional. Doornbos 
1887; re-en. Sec. 3259, Pol. C. 1895; re-en. v. Ihde, 124 M 570, 228 P 2d 235, 237. 
Sec. 2091, Rev. C. 1907; amd. Sec. 1, Ch. ; 
231, L. 1921; re-en. Sec. 3379, R. C. M. Extent of Damages—Evidence 
1921. Where evidence was conflicting as to 
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value of goats and as to extent of damages 
and there was ample evidence to show that 
value of goats was not disproportionate to 
damage caused, supreme court could not 
say that trial court was not justified in 
retaining all the goats to satisfy his claim. 
Doornbos v. Ihde, 124 M 570, 228 P 2d 
235, 237. 


Fence—Necessity 


Under some circumstances a person is 
permitted to take animals into possession 
regardless of whether the premises are 
inelosed by a legal fence.’ Doornbos v. 
Ihde, 124 M 570, 228 P 2d 235, 236. 


Grazing District Law—HEffect 


No provision of the grazing district 
law (sees. 46-2301 to 46-2332) gives the 
owner of land within a grazing district, 
but ‘not owned or controlled by it, the 
right to impound livestock of another on 
such land or claim a lien for the keep 
thereof under this section. McKee v. Clark, 
115 M 488, 441, 144 P 2d 1000. 

Under law pertaining to open range, 
where plaintiff’s land was unfenced, and 
there was no evidence that defendant 
herded his horses upon plaintiff’s land or 
overstocked his own range so that horses 
would be compelled to go on plaintiff’s 
land for food, plaintiff was not entitled 
to any damages for trespass of the horses 
or compensation for care and feed for 
them while he held them impounded. Me- 
Kee v. Clark, 115 M 488, 441, 144 P 2d 
1000. 


Injury to Animals 


Where evidence was conflicting as to 
whether goats were injured by failure of 
taker up to milk them, trial court did not 
err in not awarding damages on cross- 
complaint especially where owner could 
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have milked them himself where confined 
or could have regained possession of them 
by giving bond. Doornbos v. Ihde, 124 M 
570, 228 P 2d 235, 237. 


Jurisdiction of Court 


Where plaintiff might have sued under 
this section for three hundred and fifty 
dollars because of the wrongful rescue of 
animals which had been trespassing upon 
his premises, but his demand was for only 
two hundred and eighty-six dollars, a jus- 
tice’s court had jurisdiction of the cause. 
Reynolds v. Smith, 48 M 149, 150, 135 P 
1190. 


Notice—Waiver of Defects 


Where owner of goats was personally 
served with notice and went and examined 
the goats in the corral and also examined 
the field in which they were grazing to 


‘determine damage, he waived any defect 


in notice. Doornbos v. Ihde, 124 M 570, 
228 P 2d 235, 236. 


Place of Posting Notice 


A notice posted where goats were con- 
fined was a notice where they were “taken 
up” although the place where they were 
found grazing was from one to one and 
one-half miles from place where found 
grazing. Doornbos v. Ihde, 124 M 570, 228 
P 2d 235, 236. 


References 

Cited or applied as section 3259, Polit- 
ical Code, in Hoar v. Hennessy, 29 M 253, 
261, 74 P 452. 


Collateral References 
Animals¢=95(1). 

3 C.J.S. Animals §§ 190, 193. 

2 Am. Jur. 801, Animals, § 150. 


(3380) Marking land and mining claims in national forest. 


It shall be the duty of the owner, or the person holding possessory right, 
to all unfenced lands, or patented mining claims, which said lands or 
patented mining claims lie within the boundary of national forest reserves 
in the state of Montana, or lying on public ranges adjoining to any national 
forest reserve, to mark the boundaries thereof by substantial monuments 
that can be readily seen and observed so that such boundaries can be 
readily traced. 


History: Hn. Sec. 1, Ch. 222, L. 1921; 
re-en. Sec. 3380, R. C. M. 1921. 


Collateral References 


Woods and Forests¢=8. 
98 C.J.S. Woods and Forests § 11. 


46-1412. (3381) Method of marking. For the purposes of this act, it 
shall be prima-facie evidence that such boundaries are properly marked 
if the same are defined; provided, that such monuments or some tree, 
stump, or post adjacent thereto shall be conspicuously marked with the 
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name of the owner or claimant of such ground and the name of the claim 
or the description of the land claimed. 


History: En. Sec. 2, Ch. 222, L. 1921; 
re-en. Sec. 3381, R. C. M. 1921. 


46-1413. (3382) Marking—right of action against trespassing stock. 
No person owning or possessing agricultural or grazing land, or patented 
mining claims lying within said national forest reserves of this state or on 
the public range lying adjoining to any said national forest reserve, the 
boundaries of which said lands are not marked as required by the provi- 
sions of this act, shall have any claim or cause of action or right of action 
against the owner of sheep, cattle or other livestock under the charge of 
a herder, for trespass committed by such livestock upon said land, and 
such shall be the rule regardless of whether the said sheep so trespassing 
strayed thereon on their own inclination and without being driven, or 
whether said sheep were herded or driven on said land; provided, that no 
person or persons can claim exemption for trespassing under the provisions 
of this section where such person or persons shall have actual knowledge of 
the boundary lines of any lands herein referred to; but in no event shall 
damages other than nominal damages be assessed against said trespass, 
unless the landowner or his duly authorized agent shall within six months 
after said trespass has been committed, give said trespasser written notice 
demanding a sum certain for damages sustained by reason of such trespass. 


History: En. Sec. 3, Ch. 222, L. 1921; Mining Claims 
re-en. Sec. 3382, R. C. M. 1921; amd. Sec. This section is inapplicable to unpat- 
1, Ch. 78, L. 1927. ented mining claims. Ward v. Chevallier 


Ranch Co., — M —, 354 P 2d 1031, 1033. 


46-1414. (33883) Partition fences. Certain regulations relating to par- 
tition fences are found in sections 67-803 to 67-807. 


History: New section recommended by Collateral References 
code commissioner, 1921. Fences@=6. 
36 C.J.S. Fences § 5. 


CHAPTER 15 
HERD DISTRICTS 


Section 46-1501. Herd districts—creation, size, location—dissolution—execlusion of 
government land—records. 

46-1502. Penalty for permitting animals to run at large in herd districts—per- 
mitting bull to run at large in herd districts constitutes misde- 
meanor. 

46-1503. Trespassing animals in herd district—retention for damages and 
keep. 

46-1504. Former proceedings for the formation of herd districts validated. 

46-1505. Rescue of impounded animals a misdemeanor—penalty. 

46-1506. Unlawful introduction of livestock into herd district a misdemeanor 
—penalty. 

46-1507. Changing time when herd districts will be in effect—petition— 
notice—hearing. 


46-1501. (3384) Herd districts—creation, size, location—dissolution— 
exclusion of government land—records. (a) Herd districts may be 
created in any county in the state of Montana to contain twelve (12) 
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square miles or more, lying not less than one (1) mile in width, outside 
of the incorporated cities; excepting only that herd districts may be created 
containing not less than six (6) nor more than fifty-four (54) square 
miles, lying not less than two (2) miles in width, when such territory 
joins and is contiguous with the boundaries of a city having a population 
of ten thousand (10,000) or more and such territory so to be created in a 
herd district has a suburban population of not less than two hundred (200) 
people; upon petition of owners or possessors of fifty-five per centum 
(55%) of the land in such district, and providing twenty-five per centum 
(25%) or more of the land in such district is in actual cultivation, or being 
used for residential purposes. 


In formation of such a district the entire holding of any owner or lessee 
must be included unless such owner or lessee consent that less than his 
entire contiguous holdings be included in the petition. And such petition 
shall designate the months of the year when herd district is effective, and 
upon presentation and filing of such petition, properly signed, giving out- 
side boundaries and description of proposed district and the post-office 
address of the signers thereto, with the clerk and recorder in the county 
in which the said district is being created, the county commissioners of 
such county, upon receipt thereof, shall set a date for hearing protests 
and verifying the signatures thereto, and shall give not less than twenty 
(20) days’ notice of the same by three (3) publications in a newspaper of 
general circulation in the county of the proposed district. At the hearing 
held pursuant to such notices the county commissioners shall examine the 
petition and shall cause a map to be made in order to determine the shape 
and regularity of the boundaries of the proposed district. The said com- 
missioners may then establish the district, but such district shall be estab- 
lished only in such manner that the district will be reasonably regular and 
symmetrical in shape, or practicable in relation to the geographical fea- 
tures of such district. 


Should it appear to such county commissioners after such hearing that 
the signatures attached to such petition were genuine, they shall im- 
mediately declare such herd district created and established; after which 
the county commissioners must give notice by four (4) weekly publica- 
tions in some newspaper nearest the district of the creation of such dis- 
tricts, also stating period such districts will be in effect, and such districts 
shall not be in effect until thirty (30) days have expired after the order. 
Upon petition of any owner or possessor of lands lying contiguous and 
adjoining any herd district theretofore created, and upon like hearing and 
notice as hereinabove provided for, such lands shall be included in said 
herd district and become a part thereof. Should the signature of lessee 
appear on the petition creating or abolishing any herd district, the owner 
or owners of said land may appear either in person or agent and enter 
their protest. And the board of county commissioners shall remove the 
name of the lessee from said petition, and no person shall be permitted to 
withdraw his name after the hour set for hearing same. 


(b) When a petition praying that any established herd district be dis- 
solved is filed with the county clerk and recorder of the county wherein 
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such district has been established, and it is set forth therein that such peti- 
tion is signed by the owners or possessors of fifty-five per cent (55%), or 
more of the lands lying within such district, and that less than twenty-five 
per cent (25%) of the lands included in such district is in actual cultivation, 
the said county clerk and recorder shall call such petition to the attention 
of the board of county commissioners of the county at its next regular 
meeting; and at said meeting by its order the said board shall set such 
petition for hearing at a specified time on a day certain of which notice 
shall be given by publication at least once in each week for three (3) 
successive weeks in some newspaper of general circulation in the county. 
At the time fixed for hearing the board of county commissioners shall 
first require proof of publication of the notice of said hearing to be made 
and thereafter shall consider the petition and hear all interested parties. 
At the conclusion of any such hearing if the board of county commis- 
sioners shall find that notice of hearing has been given in the manner 
and for the time prescribed herein and that the owners or possessors of 
fifty-five per cent (55%), or more of the lands lying within such herd 
district have signed the petition and request that such district be dis- 
solved, and that less than twenty-five per cent (25%), of the lands in- 
cluded in such district are in actual cultivation, then the said board shall 
forthwith spread such findings upon its minutes and thereupon shall enter 
an order in terms that by reason of such findings and of the proceedings 
had upon such petition the said herd district is thereby dissolved. Forth- 
with upon the making and entry of any such order aforesaid the herd 
district affected thereby shall be dissolved for all purposes thereafter. 
(c) Any tract of land embraced within any established herd district 
and which contains eighteen (18) government sections of land, or more, 
so located that at least one-fourth (14) of the perimeter of such tract 
coincides with the existing boundaries of such herd district, may be ex- 
cluded therefrom upon proceedings had before the board of county com- 
missioners of the county wherein the said district has been established 
on a like petition, notice and hearing and by a like order as in the case 
of proceedings for dissolving herd districts; provided that when the ex- 
clusion of any such tract of land from an existing herd district is sought 
the petition shall describe the tract to be excluded with common certainty 
and shall set forth that it is signed by the owners or possessors of fifty- 
five per cent (55%), or more of the lands lying within the boundaries 
of the tract to be excluded, and that less than fifteen per cent (15%), of 
the lands included in such tract is in actual cultivation; and provided 
further that in any such ease if the board of county commissioners at the 
conclusion of the hearing had shall find that the tract of land to be ex- 
eluded conforms to the requirements of this section and that the allega- 
tions of the petition are true its findings to that effect shall be spread upon 
the minutes and the board shall thereupon enter its order in terms that 
by reason of such findings and of the proceedings had upon such petition 
the tract of land described in the petition which shall be further set 
forth with common certainty in the order is thereby excluded from such 
herd district for all purposes thereafter. Forthwith upon the making and 
entry of any such order of exclusion the tract of land therein described 
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shall be deemed for all purposes thereafter to be excluded from and to 
form no part of the herd district affected thereby. 


History: En. Ch. 74, L. 1917; amd. 
Sec. 2, Ch. 167, L. 1919; re-en. Sec. 3384, 
R. C. M. 1921; amd. Sec. 1, Ch. 56, L. 
1929; amd. Sec. 1, Ch. 117, L. 1931; amd. 
Sec. 1, Ch. 103, L. 1951; amd. Sec. 1, 
Ch. 209, L. 1959. 


Notice to Landowners Jurisdictional 


Prior to amendment by chapter 171, 
Laws of 1931, the notice required by this 
section to be given by the board of 
county commissioners of the presentation 
of a petition for the creation of a herd 
district, to landowners in the proposed 
district, was jurisdictional, substantial 
compliance with the requirements of the 
statute being indispensable to action by 
the board. State v. Board of County Com- 
missioners, 83 M 540, 547, 273 P 290. 


Width of District at Point Where City 
Located 


Where the record on appeal did not show 
that a county seat lying within the dis- 
trict was an incorporated city, the con- 
tention of relator that upon elimination 
of the area embraced within the city 
limits the district was less than three miles 
in width, contrary to the former provision 
of this section, may not be upheld. State 
v. Board of County Commissioners, 83 M 
540, 273 P 290. 


46-1502. 


Width of District Measured at Right 
Angle 


Where a petition for the creation of a 
herd district, lying north and south, showed 
that its eastern boundary was a river bank 
and that its width, measured at right 
angles to the base line (a line projected as 
nearly parallel to the course of the river) 
was at all points at least three miles in 
width, this was sufficient despite the fact 
that at the point where the river formed a 
bend toward the west extending about 
two miles within the territory of the pro- 
posed district, the distance between the 
peak of the bend and a point on the 
western boundary, when measured at an 
acute angle northwestward, was but a mile 
and a half. The” width o£ @ tracvsct 
land must be measured at right angles to 
its length. State v. Board of County Com- 
missioners, 83 M 540, 547, 273 P 290. 


References 


Cited in Thompson v. Mattuschek, 134 
M 500, 333 P 2d 1022, 1025. 


Collateral References 


Animals€—50 (2). 
3 C.J.S. Animals §§ 112, 123. 


(3385) Penalty for permitting animals to run at large in herd 


districts—permitting bull to run at large in herd districts constitutes 


misdemeanor. 


Any person who is the owner, or entitled to the possession 


of any horses, mules, cattle, sheep, or goats, who shall willfully permit same 
to run at large within any herd district, shall be guilty of a misdemeanor; 
and, upon conviction thereof, shall be punished by a fine of not less than 
ten ($10.00) dollars, nor more than twenty-five ($25.00) dollars for each 
offense; and each day that each five head, or less, of such horses, mules, 
cattle, sheep, or goats, are willfully permitted to run at large shall consti- 
tute a separate offense. 


Any person who is the owner, or entitled to the possession of any bull 
over one (1) year of age who shall willfully permit same to run at large 
within any herd district shall be guilty of a misdemeanor; and upon con- 
viction thereof, shall be punished by a fine of not less than ten ($10.00) 
dollars, nor more than fifty ($50.00) dollars for each offense; and each day 
that such bull be permitted to run at large shall constitute a separate 
offense. 


History: En. Ch. 74, L. 1917; amd. Sec. 
3, Ch. 167, L. 1919; re-en. Sec. 3385, R. C. 
M. 1921; amd. Sec. 1, Ch. 45, L. 1925; 
amd. Sec. 1, Ch. 165, L. 1945. 


Strict Compliance Necessary 

The provisions of the herd law must be 
strictly followed in order to afford protec- 
tion to those responsible for the impound- 
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ing and sale of animals under its author- Collateral References 
ity, and where they are not so followed, Animals@50(1). 
the taking constitutes a taking of private 3 C.J.S. Animals § 110. 


property without due process of law and 
a conversion of the property. Jorgenson 
v. Story et al., 78 M 477, 487, 254 P 427. 


46-1503. (3386) Trespassing animals in herd district—retention for 
damages and keep. (1) If any such animal or animals wrongfully enter 
upon premises of any person within such district, the owner or person in 
control of such animal or animals shall be liable for care and feed and for 
any damages occasioned by such livestock to the landowner. The owner 
or occupant of the land upon which such wrongful entry is made may take 
into his possession such animal or animals, and reasonably care for the 
same, and may retain possession thereof and be entitled to a lien thereon 
as security for the payment of damages and charges occasioned by such 
livestock. If the owner of such livestock, or the person entitled to the 
possession thereof, can be found or is known to the person who takes it up 
for trespass, it shall be his duty to notify the owner, owners, or persons in 
charge thereof, within forty-eight (48) hours after taking possession there- 
of, by a notice in writing, duly mailed as a registered letter, directed to 
such owner or person in charge at his post-office address or by serving such 
notice on him personally, which notice shall give a particular description 
of the livestock and state the amount of damages claimed, and demand that 
within forty-eight (48) hours after receipt of such notice the damages and 
costs be paid and that the animal or animals be taken away from the 
property of the complainant. 


(2) Upon demand, the owner or occupant of the land shall release 
and deliver possession of such stock to the owner or person entitled there- 
to, upon payment of the damages and charges, and if the parties cannot 
agree upon the amount, then and in that event, the owner or person 
entitled to said stock shall give a receipt to the owner or occupant of the 
land having possession of the-same, which receipt shall fully describe the 
animal or animals so that they may at any time be easily identified, and 
thereupon the owner or occupant of the land shall give possession of such 
livestock to the owner or person entitled thereto, making claim therefor. 
The owner or person so receiving possession of such livestock shall not 
dispose of the same but shall retain and keep the same in his possession as 
the legal custodian thereof in order to meet and pay the amount of the lien 
thereon for damages and charges due in consequence of any such trespass. 


(3) The party entitled to such damages or charges shall within ten 
(10) days after delivery of possession of such livestock commence an action 
in any court having jurisdiction to recover such damages and charges, and 
such livestock shall be held for the payment of any judgment as effectually 
as though held under a writ of attachment. At any time after such action 
is commenced, the owner or person entitled to the stock, to whom delivery 
of possession was made, may furnish and file a bond conditioned to pay 
the damages, charges and costs incurred in the action and upon approval 
of the bond by the justice of the peace, if the action is commenced in a 
justice court, or by the judge or clerk of the district court, if the action is 
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commenced in the district court, the lien and elaim upon the livestock shall 
thereupon be discharged. 


(4) If the owner or person entitled to such lvestock does not furnish 
such a bond within ten (10) days after the service of summons in the 
action, an order may be issued authorizing and directing the constable 
or sheriff to take possession and hold the stock to satisfy any judgment 
which may be recovered in the action, and such stock, when so taken 
possession of by the officer shall be held, treated and sold under execu- 
tion the same as though seized and held in the first instance by writ of 
attachment. 


(5) The owner or person entitled to the stock may, in lieu of furnish- 
ing a bond, deposit an amount of money sufficient to pay any judgment 
which may be recovered in such action, the amount to be determined by 
the justice or judge of the court in which the action is pending. If the 
owner or person entitled to the livestock, after delivery of possession to 
him without payment of damages and charges herein provided for, shall 
sell or dispose of the same or any part thereof, or permit the same to be 
taken from his possession, or shall in any manner prevent the seizure of 
the same by the constable or sheriff, as herein provided, before the lien 
thereon is fully discharged, he shall be guilty of a misdemeanor and in 
addition thereto shall be liable to the party entitled to such damages and 
charges in double the value of the stock. At the time of delivery or pos- 
session of such stock, [to] the owner or person entitled thereto, a written 
statement of the amount of the damages and charges shall be furnished 
to the owner or person entitled to the possession of the stock by the person 
claiming such damages and charges. 


(6) If the owner or claimant of such stock is not known to the person 
taking up such stock he shall give notice thereof within forty-eight (48) 
hours by posting a notice at the nearest post office and serving a like 
notice on the stock inspector of the district, which notice shall describe 
each animal or animals, the brand thereon, and give a minute description 
thereof, together with the date of the trespass. 


History: En. Ch. 74, L. 1917; amd. Sec. Jorgenson v. Story et al., 78 M 477, 487, 
4, Ch. 167, L. 1919; re-en. Sec. 3386, R. C. 254 P 427. ; 


M. 1921; amd. Sec. 1, Ch. 165, L. 1931. 
Collateral References 


Compiler’s Note Animals@=51. 
The bracketed word “to” in subdivision 3 C.J.S. Animals § 133. 

(5) was inserted by the compiler. 2 Am. Jur. 801, Animals, § 150. 
Strict Compliance Necessary Injunction against repeated or con- 


The provisions of the herd law must be  tinuing trespasses on real property by live- 
strictly followed in order to afford pro- stock. 32 ALR 463, 540. 
tection to those responsible for the im- Liability for injury to trespassing stock 
pounding and sale of animals under its from poisonous substances or other condi- 
authority, and where they are not so _ tions on the premises. 33 ALR 448. 
followed, the taking constitutes a taking Scienter as condition of liability for 
of private property without due process damage by trespassing animals. 33 ALR 
of law and a conversion of the property. 1305. 


46-1504. (8387) Former proceedings for the formation of herd dis- 
tricts validated. All herd districts heretofore formed or attempted to have 
been formed under section 1, chapter 74 of the session laws of the fifteenth 
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legislative assembly of the state of Montana, where the proceedings taken 
have complied with requirements of section 46-1501, shall be and are 
hereby declared to have been properly formed and valid, and said proceed- 
ines are hereby expressly validated, and such districts shall constitute herd 
districts, and be subject to all the provisions of this act and of law affecting 
said districts. 


History: En. Sec. 5, Ch. 167, L. 1919; 
re-en. Sec. 3387, R. C. M. 1921. 


46-1505. (38388) Rescue of impounded animals a misdemeanor—pen- 
alty. Any person who takes or rescues any animal impounded as provided 
in section 46-1503 from the possession of the person in whose custody the 
same may be, without his consent, shall be guilty of a misdemeanor, and 
upon conviction therefor be subject to a fine of not more than one hundred 
dollars, or shall be confined in the county jail not more than sixty days, or 
both such fine and imprisonment. : 


History: En. Sec. 6, Ch. 167, L. 1919; 
re-en. Sec. 3388, R. C. M. 1921. 


46-1506. (3389) Unlawful introduction of livestock into herd district 
a misdemeanor—penalty. Any person or persons not the owner or person 
in charge of any livestock, who shall drive, put, place, or introduce any 
livestock into any herd district established under the provisions of this 
act, or who shall so place, move, or interfere with such livestock that they 
will trespass on such herd district, shall be guilty of a misdemeanor, and 
upon conviction thereof be subject to a fine of not less than fifty dollars, 
or shall be confined in the county jail not less than sixty days, or both such 
fine and imprisonment, and shall be liable for all damages and costs 
occurring from such trespass; and for the purposes of this act each 
separate animal so moved, placed, or interfered with, shall constitute a 
separate offense. 


History: En. Sec. 7, Ch. 167, L. 1919; 
re-en. Sec. 3389, R. C. M. 1921. 


46-1507. (3389.1) Changing time when herd districts will be in effect 
—petition—notice—hearing. The time of year or period, when any herd 
district heretofore or hereafter created under the provisions of the laws 
of this state, is effective or will be in effect, may be changed as herein 
provided, by the board of county commissioners of the county in which 
such herd district has been created, upon the presentation and filing with 
the clerk and recorder of such county, a petition signed by the owners or 
possessors of fifty-five per centum (55%) of the land in such district. Such 
petition shall designate the months of the year when such herd district is 
effective and designate the contemplated change. Upon receipt thereof, 
the county commissioners of such county, shall set a date for hearing 
protests and verifying the signatures thereto, and shall give not less than 
twenty (20) days’ notice of the same by posting five (5) notices of hearing 
in five (5) public places in the county, one (1) of which shall be at the 
place such hearing is to be held, and at least two (2) of such notices to be 
posted within such herd district. Should it appear to the board of county 
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commissioners after such hearing that the signatures attached to such 
petition are genuine, they shall immediately make an order changing the 
period of time such herd district will be in effect, as designated in such 
petition; after which the county commissioners must give notice by four 
(4) weekly publications in some newspaper in the county, nearest such 
district, stating the period such district will be in effect; providing, the 
change of time shall not become effective until such notice has been 
published as herein provided. Upon the fourth publication of such notice 
such change of time shall become effective and violation thereof shall be 
punished as provided under the laws of the state of Montana relative to 
herd districts. 
History: Hn. Sec. 1, Ch. 78, L. 1931. 


CHAPTER 16 
HORSE HERD DISTRICTS 


Section 46-1601. Horse herd districts—size—location—petition—notice and hearing— 
abolishment. 

46-1602. Horses running at large in herd district prohibited. 

46-1603. Penalty and liability for horses wrongfully entering on premises in 
horse herd district. 

46-1604. Retention and sale of horses for damages and care—procedure— 
classification of horses for sale—disposal of proceeds—“horses”’ 
defined. 

46-1605. Petition to dissolve horse herd district—hearing and notice—order 
of county commissioners. 

46-1606. Liability of officers. 

46-1607. Existing statutes not affected. 


46-1601. (3389.2) Horse herd districts—size—location—petition—no- 
tice and hearing—abolishment. Horse herd districts may be created in 
any county in the state of Montana to contain twelve square miles or more 
lying not less than one mile in width outside of incorporated cities or 
towns, upon the petition of owners or possessors of fifty-five per centum 
of the land of such district, and such petition shall designate the months 
of the year when horse herd district regulations are effective and upon 
presentation and filing of a petition properly signed and reciting the 
outside boundaries and description of the proposed district, together with 
the post-office address of the signers thereof, with the clerk and recorder 
in the county in which the said district is being created; the county 
commissioners of such county upon. receipt thereof shall set a date for 
hearing protests and verification of signatures thereto, and shall give not 
less than twenty days’ notice of the same by three publications in a news- 
paper of general circulation in the county of the proposed district, and 
should it appear to such county commissioners, after such hearing, that 
the signatures attached to such petition were genuine, they shall immedi- 
ately make an order declaring such horse herd district created and estab- 
lished; after which the county commissioners must give notice by two 
weekly publications in some newspaper in the county, nearest the district, 
stating the period when such horse herd district will be in effect and 
when such district shall not be in effect; providing such order shall not 
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be effective until thirty days have expired after the order; provided that 
such herd districts may be abolished at any time upon proceedings as 
hereinbefore set forth for the establishment of such herd district, the 
estimated expense of all publications required by this act shall be paid 
by the petitioners, and no part thereof shall be paid by the county. 

Upon petition of any owner or possessor of land lying contiguous and 
adjoining any herd district heretofore created, and upon like hearing and 
notice as hereinabove provided for, such lands shall be included in such 
herd district and become a part thereof. 

Should the signature of a lessee appear on the petition creating or 
abolishing any herd district, the owner or owners of said land may appear 
either in person or by agent and enter their protest, and the board of 
county commissioners shall remove the name of lessee from said petition, 
and no person shall be permitted to withdraw his name after the hour 
set for hearing same. 

History: En. Sec. 1, Ch. 119, L. 1931; References 


amd. Sec. 1, Ch. 57, L. 1933. Cited in Thompson v. Mattuschek, 134 
M 500, 333 P 2d 1022, 1025. 


46-1602. (3389.3) Horses running at large in herd district prohibited. 
All horses are hereby prohibited from running at large within any horse 
herd district as defined in section 46-1601. 

History: En. Sec. 2, Ch. 119, L. 1931. 


46-1603. (3389.4) Penalty and liability for horses wrongfully entering 
on premises in horse herd district. If any such horse or horses wrong- 
fully enter upon premises within such district of any person, the owner 
or person in control of such horse or horses shall be punished according 
to the provisions of section 46-1506, and in addition to said punishment 
shall be liable for all damages sustained thereby to the party entitled 
thereto. 

History: En. Sec. 3, Ch. 119, L. 1931. 


46-1604. (3389.5) Retention and sale of horses for damages and care 
—procedure—classification of horses for sale—disposal of proceeds— 
“horses” defined. (1) The owner or occupant of the land upon which 
such wrongful entry is made may take into his possession such horse or 
horses, and shall reasonably care for the same while in his possession, and 
may retain possession of said horse or horses, and shall have a lien and 
claim thereon as security for payment of such damages and reasonable 
charges for the care of said horse or horses while in his possession. The 
person taking up said horse or horses shall within forty-eight hours after 
taking possession thereof notify said owner, owners or persons in charge 
thereof by a notice in writing, describing said horse or horses taken up, 
including marks and brands, if any, the amount of damages claimed, and 
the charge per head per day for caring for and feeding the same, and 
describing, either by legal subdivisions or other general description, the 
location of the premises upon which said horse or horses are held, and 
requiring him within forty-eight hours after receiving said notice to take 
the said horse or horses away after making full payment for all damages 
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and costs of said horse or horses. Such notice shall be given by personal 
service on the said owner, owners or person in charge thereof, or by 
leaving said notice at his usual place of residence with some member of 
his family over the age of fourteen years, or by sending said notice by 
prepaid registered mail addressed to his last known place of residence. 
Said service by registered mail shall be deemed complete upon the deposit 
of the notice in the post office. 

(2) Upon demand, the owner or occupant of the land shall release 
and deliver possession of such horse or horses to the owner or person 
entitled thereto upon payment of damages and charges, but said payment 
of damages and charges shall not act as a bar to the prosecution of said 
person, owner, or person in control of such horse or horses, as hereinbefore 
provided. If the owner or claimant of such horse or horses is not known 
to the person taking up such horse or horses, or the said owner or claimant 
shall refuse to pay the amount of damages and charges as herein provided, 
the said person taking up such horse or horses shall within seventy-two 
hours, from the time said horse or horses were so taken up, deliver to the 
sheriff or a constable of the county in which the horse or horses were so 
taken up, a statement containing the information required to be given in 
the notice hereinbefore set out, and in addition thereto, he shall mail by 
prepaid registered mail a copy of said statement addressed to the nearest 
state livestock inspector. Upon receipt of such statement, the sheriff or 
constable shall proceed to advertise and sell at public auction the horse 
or horses so taken up. 


(8) That prior to such sale the sheriff shalt have said horses classified 
as follows: 


Class one shall include (a) horses not bearing a registered brand and 
which in the opinion of the stock inspector are of a value not to exceed 
ten dollars per head, and (b) horses bearing a registered brand, but which 
the owner has failed to redeem as herein provided, after notice given, and 
which in the opinion of the stock inspector are of a value not to exceed 
ten dollars per head. 


Class two shall include horses bearing registered brands and which 
in the opinion of the stock inspector are of a value in excess of ten 
dollars per head. 


Horses in class one shall be sold on ten days’ notice posted at the court- 
house of each county in which any portion of the district lays, and posted 
in three other public places in such county, one of which shall be in that 
portion of the district included in the county. 


Horses in class two shall be sold on notice posted for twenty-one (21) 
days, and otherwise as notices are required to be posted for the sale of 
horses in class one, and such notice shall likewise be published once a 
week for two successive weeks before said sale in some newspaper pub- 
lished in the county seat of each county including any part of said district, 
if there be such newspaper, and if there be no newspaper published in any 
county comprising a part of such district, then such notice shall be pub- 
lished in any newspaper of general circulation in the county or counties 
including such district. The notice required to be published for the sale 
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of horses in class two shall describe each horse to be sold, giving the 
approximate age, description and brands, if any. The proceeds of the sale 
shall be applied by the sheriff to the discharge of the claim and the costs 
of the proceedings in selling the property and enforcing the claim, and 
the remainder, if any, shall be deposited with the county treasurer who 
shall keep the same in a special fund to be designated as the “horse herd 
district fund” (giving number of district if more than one). 


(4) <A separate fund, styled as above specified, shall be kept by the 
county treasurer for each of said districts created in his county. The 
county treasurer shall make a record of the description of each horse, the 
amount received for same, and the amount of deductions, which record shall 
be open to public inspection; and any person making claim to the board 
of county commissioners at any time within one year from the date of sale, 
of ownership of such horse, and submitting proof of ownership to such 
board with such claim, to the satisfaction of such board, shall be entitled 
to receive such excess received from the sale of such horse. Any money 
received from the sale of any such horse which shall not be so claimed 
within one year after such sale, shall at the expiration of said period be 
transferred to the general fund of the county. 


The term “horses” when used in this chapter shall include any mare, 
ovelding, stallion, colt, foal, filly, mule, jack and jenny. 


History: En. Sec. 4, Ch. 119, L. 1931; 
amd. Sec. 2, Ch. 57, L. 1933. 


46-1605. (3389.6) Petition to dissolve horse herd district—hearing and 
notice—order of county commissioners. When a petition praying that any 
established horse herd district be dissolved is filed with the county clerk 
and recorder of the county wherein such district has been established, and 
it is set forth therein that such petition is signed by the owners or posses- 
sors of fifty-five per cent (55%), or more of the lands lying within such 
district, the said county clerk and recorder shall call such petition to the 
attention of the board of county commissioners of the county at its next 
regular meeting; and at said meeting by its order the said board shall set 
such petition for hearing at a specified time on a day certain of which 
notice shall be given by publication at least once in each week, for three 
successive weeks in some newspaper of general circulation in the county. 
At the time fixed for hearing the board of county commissioners shall first 
require proof of publication of the notice of said hearing to be made and 
thereafter shall consider the petition and hear all interested parties. At 
the conclusion of any such hearing if the board of county commissioners 
shall find that notice of the hearing has been given in the manner and for 
the time prescribed herein and that the owners or possessors of fifty-five 
per cent (55%), or more of the lands lying within such herd district have 
signed the petition and request that such district be dissolved, then the 
said board shall forthwith spread such findings upon its minutes and 
thereupon shall enter an order in terms that by reason of such findings 
and of the proceedings had upon such petition the said horse herd district 
is thereby dissolved. Forthwith upon the making and entry of any such 
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order aforesaid the horse herd district affected thereby shall be dissolved 
for all purposes thereafter. 

History: En. Sec. 4A, Ch. 119, L. 1931. 


46-1606. (3389.7) Liability of officers. No officer, board, or employee 
of any county, nor any employee of such officer or board shall be liable for 
any act performed in good faith in discharging official duties under this 
act; and all such acts shall, be presumed to have been in good faith and 
in conformity with this act. 

History: En. Sec. 5, Ch. 119, L. 1931. 


46-1607. (3389.8) Existing statutes not affected. It is expressly pro- 
vided that it is the intention of this legislative assembly that the enact- 
ment of this act does not repeal or amend any of the now existing statutes 
relating to herd districts or horses, but is intended as an additional remedy 
for the control of horses as herein provided. 

History: En. Sec. 6, Ch. 119, L. 1931. 


CHAPTER 17 
ANIMALS RUNNING AT LARGE 


Section 46-1701. Rams and he-goats not to run at large. 


46-1702. Penalty. 
46-1703. Liability to civil damages. 
46-1704. Swine, sheep and goats running at large. 
46-1705. Penalties. : 
46-1706. Disposition of. fines. 
46-1707. Male equine animals not to run on open range—definition of “open 
range.” 
46-1708. Declaration of animals running at large as nuisance—abatement. 
46-1709. Castration of animals running at large—notice to owner—expense and 
charges. 
46-1710. Killing of animal running at large—notice—posting and service. 
46-1711. Killing animal to prevent injury not prohibited. 
46-1712. Penalty for violations. 
46-1713. Effect of invalidity of part of act. 
46-1714. Certain livestock not to run at large in municipalities. 
46-1715. Punishment for permitting trespass of livestock: 
46-1716. Only purebred bulls to.run at large—limitation on time. 
46-1717. Female breeding cattle, purebred bull to accompany. 
46-1718. Penalty for violation of act. 
46-1719. Taking up and eastrating bulls, notice to owner. 
46-1701. (3390) Rams and he-goats not to run at large. It is unlawful 


for any owner or person having the management or control of any ram or 
he-goat to permit the same to run at large between the first day of August 
and the first day of December of each year. 


History: Hn. Sec. 76, 5th Div. Comp. of the evidence, the negligence alleged, 


Stat. 1887; re-en. Sec. 3060, Pol. C. 1895; 
re-en. Sec. 1881, Rev. C. 1907; re-en. Sec. 
3390, R. C. M. 1921. 


Negligence Required 

Where simple negligence is relied. on as 
a basis of recovery of damages caused 
by permitting rams to run at large, the 
plaintiff must prove, by a preponderance 


the defendant being held to the exercise 
of ordinary care only. Where, however, 
the damages are alleged to spring from 
noncompliance with the duty imposed by 
this section, disobedience in this respect 
constitutes negligence per se, and makes 
defendant liable, if the injury was proxi- 
mately caused thereby. Ball Ranch Co. v. 
Hendrickson, 50 M 220, 225, 146 P 278. 
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Where rams or he-goats run at large 
without the tacit consent of the persons 
in control, or such persons make a reason- 
able effort to hinder or prevent them from 
running at large, no offense is committed 
and no liability is ineurred, either under 
this section and the two succeeding sec- 
tions, or in an action based upon simple 
negligence. Ball Ranch Co. v. Hendrickson, 
50 M 220, 225, 146 P 278. 


46-1702. 


46-1706 


Pleading 


In an action for damages claimed to 
have been caused by defendant’s neglect 
of duty imposed by this section and sec- 
tion 46-1703, plaintiff must plead non- 
observance of the statute and make a case 
bringing the defendant within the liabil- 
ity created thereby. Ball Ranch Co. v. 
Hendrickson, 50 M 220, 225, 146 P 278. 


(3391) Penalty. Any person violating the provisions of the 


preceding section is guilty of a misdemeanor, and on conviction thereof 
must be punished as provided in section 8837 of the penal code. 


History: En. Sec. 3061, Pol. C. 1895; 
re-en. Sec. 1882, Rev. C. 1907; re-en. Sec. 
3391, R. C. M. 1921. 


NOTE.—Section 8837, referred to above, 
was repealed by chapter 109, Laws of 1921. 


46-1703. 


(3392) Liability to civil damages. 


References 


Cited or applied as section 1882, Revised 
Codes, in Ball Ranch Co. v. Hendrickson, 
50 M 220, 228, 146 P 278. 


Any person damaged by 


rams or he-goats running at large during the time mentioned in section 
46-1701 of this code may recover in a civil action any damages sustained 


thereby. 


History: En. Sec. 3062, Pol. C. 1895; 
re-en. Sec. 1883, Rev. C. 1907; re-en. Sec. 
3392, R. C. M. 1921. 


References 
Cited or applied as section 1883, Revised 


46-1704. 


(3393) Swine, sheep and goats running at large. 


Codes, in Ball Ranch Co. v. Hendrickson, 
50 M 220, 225, 146 P 278. 


Collateral References 


Animals€=58. 
3 C.J.S. Animals § 145. 


Tt shall be 


unlawful for any owner or owners, person or persons in control of swine, 
sheep or goats, to willfully permit the same to run at large. 


History: En. Sec. 1165, Pen. C. 1895; 
re-en. Sec. 8838, Rev. C. 1907; re-en. Sec. 
3393, R. C. M. 1921; amd. Sec. 1, Ch. 169, 
L. 1945. ; 


Trespassing Stock—Fence of Landowner 
Where defendant turned his goats out 


46-1705. (3394) Penalties. Any 


without fencing them and without a 
herder, court did not err in holding that 
the plaintiff was not precluded from re- 
covering by reason of the condition of his 
fenees. Doornbos v. Ihde, 124 M 570, 228 
P 2d 235, 237. 


person or persons violating the pre- 


ceding section shall be deemed guilty of a misdemeanor, and, upon convic- 
tion thereof, shall be fined in the sum of ten dollars for the first offense 
and in the sum of twenty dollars for each subsequent offense and shall be 
liable in damage to any party injured thereby, to be recovered in any 
court having competent jurisdiction. 


History: En. Sec. 1166, Pen. C. 1895; 
re-en. Sec. 8839, Rev. C. 1907; re-en. Sec. 
3394, R. C. M. 1921. 


Collateral References 


Animals€—57. 
3 C.J.S. Animals § 141. 


46-1706. (3395) Disposition of fines. All fines collected under the 
provisions of this act shall be paid into the county treasury for the use 
and benefit of the public schools. 


History: En. Sec. 1167, Pen. C. 1895; Collateral References 


re-en. Sec. 8840, Rev. C. 1907; re-en. Sec. 
3395, R. C..M. 1921. 


Fines¢=20. 
36 C.J.S. Fines § 19. 
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46-1707. (3400.1) Male equine animals not to run on open range— 
definition of “open range.” It shall be unlawful for any owner, person, 
firm, corporation or association having the management or control, of any 
stallion, ridgeling, unaltered male mule, or jackass, over the age of one 
year, to permit or suffer such animal to run at large on the open range. 
The term “open range” means all lands in the state of Montana not 
inclosed by a fence of not less than two wires in good repair; the term 
“open range” includes all highways outside of private inclosures and 
used by the public whether or not the same have been formally dedicated 
to the public. 


History: En. Sec. 1, Ch. 63, L. 1925; 
amd. Sec. 1, Ch. 85, L. 1931. 


46-1708. (3400.2) Declaration of animals running at large as nuisance 
—abatement. Any such animal so running at large shall be, and it is 
hereby declared to be, a public nuisance, which, in addition to the means 
and proceedings prescribed by this act for its abatement and removal, 
may be abated and removed by the means and proceedings now, or 
hereafter to be, provided by law for the abatement or removal of public 
nuisances. 


History: En. Sec. 2, Ch. 63, L. 1925; Collateral References 
amd. Sec. 2, Ch. 85, L. 1931. Nuisances¢>61. 


66 C.J.S. Nuisance § 32. 


46-1709. (3400.3) Castration of animals running at large—notice to 
owner—expense and charges. Any person may take up and secure any 
such animal found running at large on the open range. After taking it up 
he shall, without unnecessary delay, post at the United States post office 
or as near as may be to the place where the animal was taken up, a notice 
truly dated and subscribed by him, or his agent, to the effect that the 
animal, describing it by marks and brands (if any), color, and sex, was 
taken up on the day named while it was running at large on the open 
range in the county (naming the county) and that unless claimed and 
removed within five days next after the date of the posting the animal will 
be castrated at the expense of the owner thereof. Should the owner, person, 
firm, corporation or association having management or control, of such 
animal be known to the person who took the animal up, personal service 
of such notice upon the owner, person, firm, corporation or association 
having management or control of the animal shall be the equivalent to the 
posting, provided, the notice if personally served may state that unless the 
animal is claimed and removed within two days next after the date of the 
notice served personally, the animal will be castrated at the expense of the 
owner thereof. | 

If such animal so taken up be not claimed and removed within said 
five days or said two days, as the case may be, it may lawfully be castrated 
in the usual manner and doing no more harm than is necessary. The 
expense of castration shall be paid by the owner. If such animal be 
claimed within the time herein prescribed, the claimant shall pay to the 
person who took the animal up, the reasonable expense of the keeping and 
feed thereof since it was taken up, and also the sum of five dollars for the 
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taking up and giving of the notice aforementioned; upon making such 
payments the claimant shall immediately remove and take away said 
animal. 


History: En. Sec. 3, Ch. 63, L. 1925; Collateral References 
amd. Sec. 3, Ch. 85, L. 1931. Animals@=51. 


3 C.J.S. Animals § 133. 


46-1710. (3400.4) Killing of animal running at large—notice—posting 
and service. If any such animal so running at large cannot, by reasonable 
effort, be captured, taken up, or corralled, it may lawfully be killed unless 
‘the owner, or person having the management or control of it shall take the 
animal off the open range and restrain it from running at large thereon 
within ten days next after the giving of notice as hereinafter provided. 
The notice shall be signed by one or more taxpayers of the vicinity of the 
range whereon such animal be at large, and be substantially as follows: 
“To whom it may concern: 


Take notice, that a certain (stallion, ridgeling, unaltered male mule, or 
jackass, as the case may be) is running at large on the open range (identify 
fiemraies oy eeneral description Pin Ven...) ee county, Montana. 
Unless said animal be removed therefrom and restrained from running at 
large on open range, within ten days next after the date of this notice, it 
will be killed. 

(Date) (Signature or signatures).” 


The notice shall be posted at the post office nearest the place where the 
animal was last seen on the range, and like notices in two other of the most 
public places in the vicinity of said range, and like notice shall at once be 
mailed to the owner or person having management or control of the animal, 
if his name and address be known. 


History: En. Sec. 4, Ch. 63, L. 1925; Collateral References 
amd. Sec. 4, Ch. 85, L. 1931. AnimalsG~49, 


3 C.J.S. Animals § 108. 


46-1711. (3400.5) Killing animal to prevent injury not prohibited. 
This act is not intended, and it shall not be interpreted or understood, 
to limit or deny the right now existing to destroy or kill any such animal 
to prevent injury by it to any person or property. 


History: En. Sec. 5, Ch. 63, L. 1925; 
amd. Sec. 5, Ch. 85, L. 1931. 


46-1712. (3400.6) Penalty for violations. Any owner, person, firm, 
corporation or association violating any provisions of this act shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined not 
less than ten dollars ($10.00) or more than twenty-five dollars ($25.00). 

History: En. Sec. 6, Ch. 63, L. 1925; Collateral References 


amd. Sec. 6, Ch. 85, L. 1931. Animals@=56. 
3 C.J.S. Animals § 140. 


46-1713. (3400.7) Effect of invalidity of part of act. If any provision 
of this act, or the application thereof to any person or circumstances, be 
held invalid or inoperative, the remainder of the act, and the application, 
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of such provision to other persons and circumstances, shall not be affected 


thereby. 
History: En. Sec. 7, Ch. 85, L. 1931. Collateral References 


Statutes€—64(2). 
82 C.J.S. Statutes § 113. 


46-1714. (3401) Certain livestock not to run at large in municipalities. 
It is hereby provided that livestock, consisting of horses, cattle, mules, 
sheep, goats, and swine or any such animals shall not be allowed to run at 
large in any incorporated city, or in any incorporated town. 
History: En. Sec. 1, Ch. 65, L. 1917; Collateral References 
re-en. Sec. 3401, R. C. M. 1921. Liability for damage to motor vehicle or 
injury to person riding therein by animal 


at large in street or highway. 59 ALR 2d 
1328. 


46-1715. (3402) Punishment for permitting trespass of livestock. Any 
person owning livestock or having in charge any horses, mules, cattle, 
sheep, goats, or swine or any such animals who willfully and unlawfully 
permit any such livestock to trespass, in violation of any of the provisions 
of this act, shall be deemed to be guilty of a misdemeanor, and upon 
conviction thereof shall be punished as such as provided by law. 


History: En. Sec. 2, Ch. 65, L. 1917; 
re-en. Sec. 3402, R. C. M. 1921. 


46-1716. (3403) Only purebred bulls to run at large—limitation on 
time. It shall be unlawful for any person or persons, firm, company, or 
corporation to turn upon, or allow to run at large on the public highways, 
open range, or national forest reserve within the state of Montana, any 
bull other than a purebred bull of a recognized beef type; and no bull 
shall be turned upon, or allowed to run at large upon any such public 
highways, open range or national forest reserve between December Ist 
and June ist of each and every year. 

History: En. Sec. 1, Ch. 62, L. 1917; References 
amd. Sec. 1, Ch. 42, L. 1919; re-en. Sec. Hughey v. Fergus County et al., 98 M 


3403, R. C. M. 1921; amd. Sec. 1, Ch. 53, 98, 37 P 2d 1035. 
L. 1925; amd. Sec. 1, Ch. 46, L. 1948. 


46-1717. (8403) Female breeding cattle, purebred bull to accompany. 
Any person or persons, firm, company, or corporation allowing or per- 
mitting female breeding cattle to run at large upon the public ranges or 
national forest reserves in the state of Montana must place upon said 
range or national forest reserve one purebred graded bull of a recognized 
beef type, not less than fifteen (15) months nor more than eight (8) years 
of age, for every thirty (30) head of female breeding cattle, pastured. 
upon such range or national forest reserve; provided, however, that any 
two (2) or more such users of the public range or national forest reserve 
may join together in furnishing such bull when the aggregate number of 
female breeding cattle turned loose upon the same range or national 
forest reserve by such two (2) or more users thereof does not exceed 
thirty (80) head. 
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A purebred bull as contemplated by this act must be a bull having a 
registration certificate from the breeding association of its particular 
breed. A graded bull as defined in this act, shall be one selected by a 
committee of permittees. 


History: En. Sec. 2, Ch. 62, L. 1917; 
amd. Sec. 1, Ch. 42, L. 1919; re-en. Sec. 


46-1718. (3405) Penalty for violation of act. Any person or persons, 
firm, company, or corporation violating any of the provisions of this act 
shall be guilty of a misdemeanor and punishable by a fine of not less than 
twenty-five dollars nor more than two hundred fifty dollars. 


History: En. Sec. 3, Ch. 62, L. 1917; 
amd. Sec. 1, Ch. 42, L. 1919; re-en. Sec. 
3405, R. C. M. 1921. 


46-1719. (3406) Taking up and castrating bulls, notice to owner. Any 
bull found running at large on the open range or national forest reserve in 
violation of the provisions of this act may be caught and castrated by any 
person finding such a bull; provided, any purebred dairy bull found run- 
ning at large may be taken up and party holding bull shall notify the owner 
in person, and if the owner of such bull does not take possession of said 
bull within twenty-four hours after being notified, party holding such bull 
may castrate him. 


3404, R. C. M. 1921; 
40, L. 1957. 


amd. Sec. 1, Ch. 


History: En. Sec. 4, Ch. 62, L. 1917; 
amd. Sec. 1, Ch. 42, L. 1919; re-en. Sec. 
3406, R. C. M. 1921. 


Inquiry as to Ownership 

Where defendant found a _ purebred 
dairy bull running at large upon his pas- 
ture, it would not have been either un- 


natural or unreasonable for the defendant 
to have contacted his neighbor, the plain- 
tiff, to ascertain what, if anything, he 
knew about the bull. By failing to do 
this the defendant was liable to the plain- 
tiff, the owner of the bull, for castrating it. 
Holden v. Varner, 128 M 211, 272 P 2d 
1008, 1010. 


CHAPTER 18 
ROUNDUP AND SALE OF ABANDONED HORSES 


Section 46-1801. Definitions. 

46-1802. Abandoned horses on public range declared public nuisance subject 
to condemnation—right of owner. 

46-1803. Roundup of abandoned horses—petition—expenses. 

46-1804. Notice of holding roundup—publication—form. 

46-1805. Roundup foreman—duties—bond—sale or destruction of horses. 

46-1806. Claim of owner—cost of keeping and feeding horses. 

46-1807. Proof of ownership—payment of taxes and penalties—decision of 
commissioners on claim. 

46-1808. Notice of sale of abandoned horses—form—time of sale—title. 

46-1809. Assessment of horses taken in roundup. 

46-1810. Disposal of proceeds—abandoned horse fund—use of fund. 

46-1811. Report of roundup foreman—disposal of copies. 

46-1812. Transfer of moneys of abandoned horse fund to general fund. 

46-1813. Liability of officers and employees. 

46-1814. Limitation of powers or duties of officers not to be construed from 
act. 

46-1815. Gathering horses in roundup district before roundup unlawful—rights 
of owner. 

46-1801. (3406.1) Definitions. The term ‘abandoned horse” as used 


in this act means any horse, mare, gelding, filly, jack, mule or any other 
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animal of the genus equus, of the age of one (1) year or over, and un- 
branded, or if branded, which escaped assessment for taxation for the year 
next preceding its impounding as hereinafter provided for, and running 
at large upon the open range of this state, and including foals running with 
dams coming within the above definition. An animal not bearing a decipher- 
able brand which is recorded in the office of the recorder of marks and 
brands shall be deemed unbranded. 


The term “open range” means all lands in the state of Montana not 
inclosed by a fence. The term “open range” includes all highways outside 
of private inclosures and used by the public, whether’ the same have been 
formally dedicated to the public or not. 


The term “person” shall inelnde individuals, associations or persons 
and corporations. 


History: En. Sec. 1, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


Constitutionality 


One has no right to so use his property 
as to injure others and no vested right to 
the enjoyment of property if he fails to 
pay taxes thereon; hence this chapter, de- 
signed to rid the public range of aban- 
doned horses, i. e., such as are unbranded 
or escaped taxation the previous year and 
as such declared a public nuisance, was 
not objectionable as retroactive legisla- 
tion as interfering with the owner’s vested 
right in the animals, the law affording 
him an opportunity to protect his right if 
he sees fit to do so and in effect doing no 
more than providing a further means of 
enforcing his obligations not to use his 


46-1802. 


property so as to injure others and to pay 
taxes on the animals. Durocher v. Myers, 
84 M 225, 230, 274 P 1062. 


Strict Compliance Required 


To afford protection to those in charge 
of a roundup of abandoned horses and 
their subsequent sale, the provisions of 
this chapter must be strictly followed, 
and if not and the sale is held before the 
hour of 8 o‘clock in the forenoon it is 
illegal and constitutes a conversion of the 
animals. Durocher v. Myers, 84 M 225, 230, 
274 P 1062. 


Collateral References 


Animals€ 60. 
3 C.J.S. Animals § 86. 


(3406.2) Abandoned horses on public range declared public 
nuisance subject to condemnation—right of owner. 


It shall be unlawful 


for any person to suffer or permit any abandoned horse to run at large 
upon the open range in the state of Montana; and such horses so running 
at large upon the open range in the state are hereby declared to be a public 
nuisance and a public menace, and are hereby condemned, subject to the 
right of the owner of any such abandoned horse to reclaim the same as and 
under the conditions hereinafter provided. 


History: En. Sec. 2, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


Cross-Reference 


Collateral References 


Nuisanee¢-61. 
66 C.J.S. Nuisance § 32. 


Horses, taking up without owner’s con- 
sent, sec. 94-35-101. 


46-1803. (3406.3) Roundup of abandoned horses—petition—expenses. 
For the purpose of speedily clearing abandoned horses from the open 
range in any county or in any district thereof, the board of county 
commissioners of any such county must, upon the petition of at least five 
(5) responsible property owners, inhabitants of the proposed roundup 
district, engaged in the livestock business and paying taxes upon livestock 
in such county, or upon the petition of a reputable local livestock associa- 
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tion, authorize a roundup of abandoned horses in any district within such 
county, any such roundup to be conducted in such manner as to cause as 
little disturbance as reasonably possible to horses running lawfully on the 
open range. All expense of any such roundup shall be paid by the peti- 
tioners at whose request the same is initiated, and no county officer or 
board shall have any power to expend any moneys of the county or incur 
any obligation on its behalf in connection with any such roundup. Such 
petitioners, however, shall be reimbursed for the expense of such roundup, 
as and when moneys may be available for that purpose, in the abandoned 
horse fund, by warrants issued upon claims filed as in the case of other 
claims against the county. Upon the filing of such petition the board shall 
make an order authorizing such roundup, which order shall describe 
generally such district with reasonable certainty ; provided, that said dis- 
trict shall not include more nor less territory than that described in the 
petition; and such order shall also specify the date on or within ten (10) 
days after which the roundup shall begin and shall designate the place 
within the district, at which the headquarters of such roundup shall be 
maintained. 


History: En. Sec. 3, Ch. 140, L. 1925; Collateral References 
amd. Sec. 1, Ch. 29, L. 1927. Animals¢>61. 


3 C.J.S. Animals §§ 87, 90, 95. 


46-1804. (3406.4) Notice of holding roundup — publication — form. 
Notice of the holding of any such roundup shall be given by the board of 
county commissioners at least thirty (80) days prior to the date when the 
same shall begin, such notices to be published at least once a week for three 
(3) successive weeks in some newspaper of general circulation, printed and 
published in the county in which such roundup is to be held, (if any such 
newspaper be printed and published within such county) and such notice 
shall be posted in at least five (5) public places, outside of the county seat 
of such county on public highways in such county or district, as the case 
may be, in which such roundup is to be held, and three (8) notices shall be 
posted in three (3) public places in such county seat, one of which notices 
shall be posted at the front door of the courthouse, such notices as posted 
outside of the county seat to be posted not less than two (2) miles apart 
and all posted notices to be posted at least twenty (20) days before the date 
upon or after which the roundup shall begin as stated in such notice. If no 
newspaper be printed and published in such county, publication in a news- 
paper shall not be required. At least twenty (20) days before the date 
upon or after which the roundup is ordered to begin, a copy of such notice 
shall be, by the clerk of said board of county commissioners, filed with the 
Montana livestock commission. Such notices shall be in substantially the 
following form: 

“Notice is hereby given that in accordance with the provisions of chapter 


pans of the laws of the twentieth session of the legislative assembly of the 
state of Montana, and beginning on or within ten (10) days after the 


RET SAR ASY day of 2.2000, 19.2; a roundup of ‘abandoned: horses: will 
be held under the supervision of the undersigned board of county commis- 
einere i the counLy OL... 2a , state of Montana (or if only in a 
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district, generally describing the district), and all abandoned horses taken 
up in such roundup, and not lawfully reclaimed by the owner, will be sold 
or otherwise disposed of as provided in said chapter. The headquarters of 
such roundup will be maintained at ............--.--------+. 


Dated the! 22.2... avy’ O DEI asi. PuLORS: 
By order of the board of county commissioners Of -.-..-.222..-.00c2-cee-ceecteeees 
county. 
By ee ee ee ee 


Clerk of said board.” 


History: En. Sec. 4, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, Li. 1927. 


46-1805. (3406.5) Roundup foreman—duties—bond—sale or destruc- 
tion of horses. All roundups shall be under the control and supervision 
of the board of county commissioners of the county in which the same shall 
be held. Roundup districts shall be numbered in the order of their creation. 
Each roundup shall be conducted by some person designated by the board 
of county commissioners, whose official designation shall be “roundup fore- 
Irieii, Shen Be LOUNGUPPCIStrictageL...1 Oey aS , county, state of 
Montana,” and such person shall maintain his headquarters at the place 
designated by the board of county commissioners in its order as the head- 
quarters of such roundup. Such roundup foreman shall have power to 
administer oaths and affirmations in all matters coming within the scope 
of his official duties. The board of county commissioners shall require 
from such roundup foreman an official bond, in an amount not less than 
two thousand five hundred dollars ($2,500.00) and not to exceed five 
thousand dollars ($5000.00), which bond shall be conditioned as official 
bonds of county officers, and shall be subject to all provisions of law 
applicable to such bonds. All abandoned horses taken up in any such 
roundup shall be delivered to the roundup foreman in charge of such 
roundup and shall be by him offered for sale at public auction and sold to 
the highest bidder for cash, if there be any bidder or bidders therefor, and 
any such abandoned horses so offered for sale, and for which no bid is 
made, shall be destroyed or otherwise disposed of in the discretion of the 
board of county commissioners, unless reclaimed as herein provided. 


History: En. Sec. 5, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


46-1806. (8406.6) Claim of owner—cost of keeping and feeding’ horses. 
Any person claiming to be the owner of any such abandoned horse or 
horses may serve written notice upon the roundup foreman in charge of 
such roundup of his claim of ownership, at any time before sale, or other 
final disposition of such horse or horses, such claim of ownership to be 
verified by the oath of the claimant or someone on his behalf, and the 
sale or other final disposition of such horse or horses shall, as to such horse 
or horses, be postponed from time to time as may be necessary, to enable 
the claimant to make proof of his claim as herein provided; provided that 
such postponement shall not be had unless the claimant shall pay to the 
roundup foreman in charge of such roundup, or deliver to him satisfactory 
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security for, the estimated cost of keeping and feeding such horse or 
horses until sale or other final disposition, or delivery to the owner. 


History: En. Sec. 6, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


46-1807. (3406.7) Proof of ownership—payment of taxes and penalties 
—decision of commissioners on claim. Any person claiming any abandoned 
horse or horses as provided in section 46-1806 shall, within five (5) days 
after serving the notice provided for in said section 46-1806, or within such 
further time as the board of county commissioners shall allow, upon good 
cause shown, submit to such board proof of his ownership, and shall deposit 
with said board the amount of any unpaid taxes and penalties which may 
be assessed against such horse or horses, together with the sum of five 
dollars ($5.00) roundup fee. The board shall decide all such cases in 
preference to all other matters coming before it and at the earliest possible 
moment. If the claim shall be allowed, the roundup foreman in charge of 
such roundup shall immediately be notified of such decision and he shall 
forthwith deliver such horse or horses, as to which ownership shall be so 
proved, to the owner upon payment of any amount due from such owner 
for the estimated cost of keeping and feeding such horse or horses as 
aforesaid, and the deposit made by such owner of taxes, penalties, and 
roundup fee, shall be by the board delivered to the county treasurer; but 
if such board shall deny the claim of ownership it shall forthwith notify 
the person in charge of such roundup of its decision, and such horse or 
horses as to which such claim shall be denied shall be offered for sale at 
the earliest convenient session of the sales being held under such roundup, 
and if not sold the same shall be destroyed or otherwise disposed of as 
though no claim had been presented. 


History: En. Sec. 7, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


46-1808. (3406.8) Notice of sale of abandoned horses—form—time of 
sale—title. Before any sale shall be had, at least ten (10) days’ notice shall 
be given by publication and posting in the manner specified in section 
46-1804, except that publication, if made in a newspaper, shall be once in 
each week for two successive weeks, and posting shall be done at least five 
(5) days before the date of sale. Such notice shall be in substantially the 
following form: 


NOTICE OF SALE OF ABANDONED HORSES 


Notice is hereby given that on .................... dayguthe sity! 222. tars. day of 
ete BH 263 © 2.1. MGs hain Leder shim thes conntywolt: aie, Bhs, 
state of Montana, beginning at the hours of ................ M., on said day the 


following described abandoned horses will be sold at public auction to 
the highest bidder for cash, to wit: 

(Give general description of horses to be sold by brand, if any, color, 
approximate weight, and estimated age.) 

Any horses not reclaimed before sale as provided by law, and for which 
no bid is made at said sale, will be destroyed, or otherwise disposed of, in 
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the discretion of the board of county commissioners Of -............222-.2::eeeeee eo 
county, state of Montana. 

Datedaiher = ae. daywoticed..1.weet eee nO! I Bek 

By order of the board of county commissioners Of 22). eee eee 
county, Montana. 

Lb gill 2 matdea a WA rnbe Nctoeln clerk of said board. 


All such sales shall be held between the hours of eight (8) o’clock in 
the forenoon and six (6) o’clock in the afternoon and may be continued 
from time to time until all abandoned horses taken in such roundup shall 
have been disposed of. On payment of the price bid for any such horse or 
horses sold, the delivery thereof, with a bill of sale, vests the title thereto 
in the purchaser. 

History: En. Sec. 8, Ch. 140, L. 1925; this section must be strictly followed, and 


amd. Sec. 1, Ch. 29, L. 1927. if not and the sale is held before the hour 
, . i of 8 o’elock in the forenoon it is illegal 
Strict Compliance Required and constitutes a conversion of the ani- 


To afford protection to those in charge mals. Durocher v. Myers, 84 M 225, 230, 
of a roundup of abandoned horses and 274 P 1062. 
their subsequent sale, the provisions of 


46-1809. (3406.9) Assessment of horses taken in roundup. It shall be 
the duty of the county assessor immediately to assess all horses taken up 
in such roundup which shall be sold, or reclaimed before sale, and not 
already assessed for the current year, and forthwith transmit to the county 
treasurer a copy of each assessment made. Any such horses which have 
escaped the assessment mentioned in section 46-1801, shall be assessed as 
provided for in section 84-489. 


History: En. Sec. 9, Ch. 140, L. 1925; Collateral References 
amd. Sec. 1, Ch. 29, L. 1927. TaxationG=70. 


84 C.J.S. Taxation § 83. 


46-1810. (3406.10) Disposal of proceeds—abandoned horse fund—use 
of fund. All moneys paid by reclaiming owners of any such horse or 
horses shall be paid to the county treasurer and by him kept in a fund to 
be designated as the “abandoned horse fund, roundup district No. ........ 
(giving number of district in which such horse or horses were rounded 
up.)” A separate fund, styled as above specified, shall be kept by the 
county treasurer for each roundup district created in his county. All 
moneys received from the sale of any such horses shall be paid to the 
county treasurer and if such sum received from the sale of any such horse 
shall not exceed the taxes, penalties, and the roundup fee, the whole 
thereof shall be immediately deposited in the abandoned. horse fund for 
the district in which such horse or horses were rounded up; but if the sum 
received from the sale of any such horse shall exceed such taxes, penalties 
and roundup fee, the amount of such taxes, penalties and roundup fee shall 
be forthwith deposited in the abandoned horse fund for such district, and 
the excess shall be kept by the treasurer in a separate fund, and he shall 
make a record of the description of such horse, the amount received for the 
same, and the amount of deductions for taxes, penalties and roundup fee, 
which record shall be open to public inspection; and any person making 
claim to the board of county commissioners at any time within six (6) 


274 


ABANDONED HORSES 46-1812 
months from the date of sale, of ownership of such horse, and submitting 
proof of ownership to such board with such claim, to the satisfaction of 
such board, shall be entitled to receive such excess received from the sale 
of such horse. Any money received from the sale of any such horse in 
excess of taxes, penalties, and roundup. fee, which shall not be so claimed 
within six (6) months after such sale, shall at the expiration of said period 
become the property of such county and shall be transferred to the 
abandoned horse fund for the district in which any such horse was rounded 
up. 


History: En. Sec. 10, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


Rights of Owner 


The owner of abandoned range horses 
seeking to recover funds in the county 
treasury realized from their sale, can 
under this section, claim only the balance 
in the county treasury over and above the 
charges against the horse for taxes, pen- 


there was no balance to be claimed, the 
owner’s property rights were not affected 
by failure of the roundup foreman to 
make the report required by the next sec- 
tion within the proper time and his con- 
tention that the two sections construed 
together, are unconstitutional if not con- 
strued in a certain way may not be con- 
sidered. Durocher v. Myers, 84 M 225, 
230, 274 P 1062. 


alties and roundup fees; therefore where 


46-1811. (3406.11) Report of roundup foreman — disposal of copies. 
The roundup foreman in charge of any such roundup shall keep an 
accurate record of all proceedings had under the order for such roundup 
and within thirty (80) days after such roundup shall be completed he must 
prepare, in triplicate, and verify by his oath, a full, true and accurate 
report of all the proceedings taken or had under the order for the roundup, 
among other things, particularly including a complete financial statement, 
the number and description of horses impounded and how disposed of. 
Within said thirty (30) days one of such triplicates of such report shall 
be filed with the clerk of the board of county commissioners and such 
filing shall be notice to the world of all the contents of such report and 
prima-facie proof of the facts herein stated. Within said thirty (380) days 
one of such triplicate shall also be filed with the county assessor and one 
with the county treasurer for their information and appropriate action. 


History: En. Sec. 11, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


Failure to Make Report 


The owner of abandoned range horses 
seeking to recover funds in the county 
treasury realized from their sale, can 
under the preceding section, claim only 
the balance in the county treasury over 
and above the charges against the horses 
for taxes, penalties and roundup fees; 


46-1812. 


therefore where there was no balance to 
be claimed the owner’s property rights 
were not affected by failure of the round- 
up foreman to make the report required 
by this section within the proper time 
and his contention that the two sections 
construed together, are unconstitutional 
if not construed in a certain way may not 
be considered. Durocher v. Myers, 84 M 
225. 230, 274° P062% 


(3406.12) Transfer of moneys of abandoned horse fund to 


general fund. On the 30th day of November of each year the county 
treasurer shall, if all claims against any such abandoned horse fund are 
paid and a balance remains in such fund, transfer all moneys so remaining 
in such fund to the general fund of the county, subject to the usual divi- 
sion with the state as to any portion of such balance which shall consist 
of taxes collected on the abandoned horses; but no part of the roundup 
fee of five dollars ($5.00) shall be paid to the state; and any portion of 
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the taxes so collected which shall be used in paying claims against said 
fund is hereby declared to be a part of the cost of collection of such taxes. 


History: En. Sec. 12, Ch. 140, L. 1925; 
amd. Sec. 1, Ch. 29, L. 1927. 


46-1813. (3406.13) Liability of officers and employees. No officer, 
board, or employee of any county, nor any employee of any such officer or 
board shall be liable for any act performed in good faith in discharging 
official duties under this act; and all such acts shall be presumed to have 
been in good faith and in conformity with this act. 


History: En. Sec. 13, Ch. 140, L. 1925; Collateral References 
amd. Sec. 1, Ch. 29, L. 1927. CountiesC=88. 
20 C.J.S. Counties § 139. 


46-1814. (3406.14) Limitation of powers or duties of officers not to be 
construed from act. Except as herein provided, nothing herein contained 
shall be construed as limiting the powers or duties of assessors, county 
treasurers, or other boards or officers. 


History: En. Sec. 14, Ch. 140, L. 1925; Collateral References 
amd. Sec. 1, Ch. 29, L. 1927. Counties€—83; TaxationG—319(1). 
20 C.J.S. Counties § 136; 84 C.J.S. Taxa- 
tion § 376. 


46-1815. (3406.16) Gathering horses in roundup district before round- 
up unlawful—rights of owner. It shall be unlawful for any person or 
persons to round up from the range any horse or horses in any roundup 
district, after such districts have been designated by the county com- 
missioners, until after such roundup; provided, however, that an owner 
of horses on which the taxes have been paid in this district may gather 
the same by notifying the roundup foreman, and being accompanied by 
such foreman or a representative of such foreman in gathering such horses. 

History: En. Sec. 1, Ch. 29, L. 1927. Collateral References 


Animals¢~61. 
3 C.J.S. Animals § 87. 


CHAPTER 19 


BOUNTIES FOR KILLING WILD ANIMALS—KILLING DOGS INJURING 
LIVESTOCK 


Section 46-1901. State bounty fund—creation. 

46-1902. Meaning of term “wild animal.” 

46-1903. Livestock commission to supervise destruction of predatory animals 
—co-operation with other agencies— advisory committee — state 
bounty fund use. 

46-1904. Disposal of proceeds from sale. of skins, hides and specimens—pre- 
senting to museums. 

46-1905. Repealed. 

46-1906. Evidence of killing by bounty claimant. 

46-1907. Bounty inspectors—form of claim—affidavits required—penalty for 
falsification—records. 

46-1908. Bounty claims and certificates to be filed with livestock commission. 

46-1909. Livestock commission to examine claims and certificates—approval 
or disapproval of claims. 

46-1910. Repealed. 

46-1911. Repealed. 
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46-1912. Use of funds remaining after payment of bounties—sale of furs, 
skins and specimens—presentation to museums. 

46-1913. Falsifying certificates or affidavits constitutes perjury—penalty. 

46-1914. Bounty fund—levy of tax for—limitation on levy—use of fund. 

46-1915. Penalty for fraudulent claims. 

46-1916. Killing of dogs destroying or injuring stock—notice to owner. 

46-1917. Liability of owner for damages by dog. 


46-1901. (8414) State bounty fund—creation. For the purpose of pro- 
viding for the payment of bounty claims there is hereby created a fund 
to be known as the state bounty fund which shall consist of five per cent 
of all license money collected by the several county treasurers of the state 
and said money shall be paid over by said county treasurers to the state 
treasurer and shall by the latter be deposited in the state bounty fund. 


History: En. Sec. 3075, Pol. C. 1895; ical Code, in State v. Camp Sing, 18 M 
re-en. Sec. 1909, Rev. C. 1907; amd. Sec. 128, 129, 44 P 516. 
1, Ch. 13, L.. 1921; re-en. Sec. 3414, R. C. 


M. 1921. Collateral References 
States@ 127. 
References 81 C.J.S. States § 158. 


Cited or applied as section 3075, Polit- 


46-1902. (3417.1) Meaning of term “wild animal.” For the purpose of 
this act the term “wild animal” shall include wolf, wolverine, coyote, 
mountain lon, lynx, bobeat, and any other animal causing depredations 
upon livestock. 

History: En. Sec. 1, Ch. 73, L. 1923. Collateral References 


Bounties¢=8. 
11 C.J.S. Bounties § 13. 


46-1903. (3417.2) Livestock commission to supervise destruction of 
predatory animals—co-operation with other agencies—advisory committee 
—state bounty fund use. (a) The destruction, extermination and control 
of wild animals, including wolf, wolverine, coyote, mountain lion, lynx, 
cougar, bobcat and any other wild animals predatory in nature and caus- 
ing, or capable of causing the killing, destruction, maiming or injury of 
domestic livestock of all species, and of domestic poultry of all varieties, 
or depredations thereon, shall, as respects the protection and safeguarding 
of all said livestock and poultry in the state, against all depredations from 
such animals, be conducted in the state and carried out by the Montana 
livestock commission which is hereby charged with the primary duty and 
responsibility of formulating practical programs for accomplishing said 
objectives in all areas of Montana, and of carrying out such programs in 
an efficient and practical manner, responsive to the need for control in each 
area of the state. The said commission shall adopt such standing rules 
and regulations, within the purview of the authority vested in it by the 
statutes of the state of Montana applicable to predatory animal control, as 
are necessary and proper for the systematic destruction of said wild 
animals by hunting, trapping and poisoning operations, and payments of 
bounties, and the commission shall, from time to time, issue, modify, amend 
or repeal field, area, range, or other orders and instructions, including 
orders and instructions to hunter and trapper personnel and others, as 
may be appropriate in the various areas, at different seasons of the year, 
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and with reference to the habits, presence, migrations or movements of 
such animals, and their attacks on livestock and poultry, either singly or in 
packs or bands. The said commission is hereby expressly authorized, em- 
powered and directed to co-operate with the duly authorized representa- 
tives of the United States, including its Biological Survey, its Fish and 
Wild Life Service, with the state fish and game commission of the state of 
Montana, and with boards of county commissioners in the several counties 
of the state, and with voluntary associations of stockgrowers, sheepgrowers, 
ranchers, farmers and sportsmen, and with corporations and individuals, 
in the systematic destruction of said wild animals by hunting, trapping 
and poisoning operations. ) 

(b) The governor shall appoint an advisory committee, composed of 
one (1) representative of each, the Montana Woolgrowers’ Association, 
the Montana County Commissioners’ Association, the Montana Stock- 
erowers’ Association, the Montana Federated Wildlife Clubs, and the state 
fish and game warden, which advisory committee shall consult with and 
advise the Montana livestock commission, the state fish and game commis- 
sion, and county and local predatory animal control organizations in all 
matters pertaining to their activities hereunder and under any other laws 
of this state applicable to predatory animal control, and develop and 
formulate plans for effective predatory animal extermination and controls 
throughout the state, and advise with respect to the expenditure of all 
moneys for the control of such animals by each said agencies, organizations 
and persons. The secretary of the Montana livestock commission shall be 
ex officio, secretary of said advisory committee, and the committee shall 
elect one (1) of its members chairman thereof. The committee shall meet 
on five (5) days’ notice, at the call of its chairman, or at request of any 
two members, or at the request of the Montana livestock commission. 

(c) Subject to the constitutional authority of the state board of 
examiners, the Montana livestock commission shall have, and it is hereby 
invested with control and supervision of the state bounty fund, and it shall 
administer and expend for predatory animal extermination and control, in 
production of livestock and poultry in the state of Montana all the moneys 
that are or may be made available to it in said fund, including the moneys 
from the levy under section 9 of article XII of the Constitution of Montana 
and section 84-5214, enacted pursuant to such provision of the constitution, 
and all such moneys as are made available to said commission by appropri- 
ations made by the legislative assembly for predatory animal control by 
said commission. The commission shall expend said funds for predatory 
animal control by all effective means, including employment of hunters, 
trappers and other personnel, procurement of traps, poisons, equipment and 
supplies, and, also, for the payment of bounties within the sound discretion 
of the commission, as advised by the advisory agencies aforesaid, and 
responsive to the necessities of control in various areas of the state. The 
commission shall not consider or approve any claims against said state 
bounty fund, or against additional funds available to it, in excess of the 
amounts available in any biennium, and no warrants shall be issued or 
registered for any such claims whether for bounties or for any other 
purposes. 
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(d) Nothing herein contained shall be construed to interfere with or 
impair the power and duties of the state fish and game commission in the 
control of predatory animals by said commission as authorized by law, nor 
the obligation of said commission to expend its funds in co-operation with 
the Montana livestock commission, for predatory animal control as required 
by law, provided that all funds of the state fish and game commission for 
such co-operative predatory animal control shall be administered and 
expended by the state fish and game commission. 


History: En. Sec. 2, Ch. 73, L. 1923; 
amd. Sec. 1, Ch. 113, L. 1947. 


46-1904. (8417.3) Disposal of proceeds from sale of skins, hides and 
specimens—presenting to museums. All furs, skins and specimens, taken 
by hunters or trappers, whose salaries may be paid in whole or in part out 
of the fund herein created, shall be sold by the livestock commission, and 
the proceeds from such sales shall be credited to the bounty fund, the same 
to be used in the further carrying out of the provisions of this act, pro- 
vided that any specimens so taken may be presented, free of charges to any 
state museum or institution. 

History: En. Sec. 3, Ch. 73, L. 1923. 


46-1905. (3417.4) Repealed—Chapter 112, Laws of 1947. 


46-1906. (3417.5) Evidence of killing by bounty claimant. Any person 
killing any of the aforesaid animals, except mountain lions, to obtain 
bounty thereon, shall, within thirty days of the date of the killing, exhibit 
the entire skin or skins of the said animal or animals, including the entire 
head with ears, the tail, and all four (4) paws to the bounty inspector 
nearest to the locality in which the animal or animals were killed, and 
shall, at the same time file with the bounty inspector, as hereinafter pro- 
vided, an affidavit setting forth that he killed the animal or animals from 
which the skin or skins were taken; that the same was killed nearer to, or 
if more than one hide is presented, that the greater number were killed 
nearer to the residence of the said bounty inspector to which the same was 
presented, than to any other bounty inspector, and also state the county or 
counties in which said animals were killed; and every bounty inspector 
appointed under the provisions of this act shall be empowered to administer 
oaths to any and all persons making any affidavit as aforesaid; provided, 
however, that any person killing any mountain lion, to obtain bounty 
thereon, shall present the same to a bounty inspector as provided in this 
section for wolves and coyotes, except that in addition to the requirements 
of this section the skins of mountain lions shall also contain the entire skin 
of the lower jaw, which shall be severed by the bounty inspector and 
thereafter treated in the same manner as scalps of wolves and coyotes 
herein provided. 

History: En. Sec. 2, Ch. 109, L. 1925. 


46-1907. (3417.6) Bounty inspectors —form of claim — affidavits re- 
quired—penalty for falsification—records. (1) It shall be the duty of 
the sheriff of any county in this state, and of all undersheriffs and deputy 
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sheriffs located at the county seat, but not elsewhere, to receive and exam- 
ine all skins and pelts presented for bounty within their respective 
counties; the said sheriff shall receive ten cents for each skin examined, 
said amount to be paid by the owner of the skin. Hach sheriff, undersheriff 
and deputy sheriff, to prevent fraud, shall minutely examine each skin 
presented, and should such examination disclose that the scalp and ears with 
the skin from the entire head of such animal or animals have not been 
severed, punched, patched, or in any manner marked, he shall, there in 
the presence of the person presenting such skin, mark such skin by severing 
the skin from the head, including the ears, and then redeliver the skin or 
skins to the person presenting the same, and shall require the following 
affidavit from the claimant: 


Bounty Claim 
State of Montana 1} 


L ss. Affidavit of Claimant. 
County: 0iee ee J 
PLA Ie Mee 5 SPAS , whose post-office address 1s .........2............--.-----. being first 
duly sworn, deposes and says: That he killed or caused to be killed the 
STi bees from which the skin ........ now here presented to ..................2---- ‘ 


the sheriff or deputy sheriff in and for the said county of .......... 2. 
was taken; that such an animal was killed within the bounds of the cout 
(a aa Gees nesta ENS Locate within the thirty days last past, and that the same or 
the greater number of them were killed nearer to the residence of said 
sheriff or deputy sheriff than to the residence of any other sheriff; that 
his claim is made for bounty pursuant to law for .............0.0.00.......-- eB... ) 
PANG Mle) Piet lS ad obel ae ) actually killed or caused to be killed by affiant 
aforesaid; and that all blanks in this affidavit have been filled out by the 
affiant in his own handwriting, or that because of affiant’s inability to 
write, such blanks were filled out by ~......0000. 2... , a person other than 
the sheriff or deputy sheriff, at the request of said affiant; and that such 
person so acting for affiant, in filling out the blanks has signed his name 
hereto at the affiant’s request, below the name of the affiant, for the purpose 
of identification of this affidavit, as by law required. 


Ai, ei el sher lil eyes 611i) 5 eee AC CONME Vuw heats i aoe beet Ve eee 


And shall require affidavits from two resident taxpayers residing in the 
vicinity in which such animal or animals were killed, setting forth that 
they are resident taxpayers on livestock, giving their post-office addresses 
and stating that they are personally acquainted with the person presenting 
the skin or skins, and to their knowledge, information, and belief, said 
person did kill or cause to be killed the animal or animals from which the 
skin or skins were taken within thirty days preceding the offering of such 
skin for a bounty to the sheriff, undersheriff, or deputy sheriff to which 
the same is presented; and he shall at the same time make out and deliver 
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to said person a certificate addressed to the county clerk of his county, and 
immediately deliver to said county clerk a duplicate thereof, showing the 
date, number, and kind of skins so marked for severing, and the name of 
the person presenting the same; also the fact of the filing of the affidavits 
of taxpayers heretofore required and the examination made as required, 
and said certificate shall be duly signed by him in his official capacity ; 
provided, that when any doubt shall exist as to the kind of skin or skins 
presented, whether wolf or coyote, the certificate shall be issued for the 
lesser bounty; and each sheriff shall keep a record in a bound book of all 
the skins so marked and severed, showing the date, number, and kinds and 
the names of the persons presenting the same, which book shall be a book 
of official record. Neither the sheriff, undersheriff, nor deputy sheriff shall 
perform any duties under the provisions of this act except at the county 
seat. 

(2) Willfully making a false certificate or affidavit in any material 
portion thereof by any taxpayer as herein provided shall be a felony, 
punishable the same as a crime of perjury. The sheriff shall, not later than 
the fifteenth of each month, render to the county clerk and recorder a 
report setting forth the names of the persons presenting skins, with the 
number of the certificate, the kind and number of the skins so presented, 
as to each and every certificate which he has issued during said month. 

(3) The county clerk shall, upon the receipt of each said certificate, file 
the same in the order in which they are received, and safely keep them 
until the arrival of the skin or skins mentioned in such certificate; and 
upon the receipt of said skin or skins he shall call to his assistance either 
the county treasurer or in his absence, the clerk of the district court, who, 
being present, shall both, in order to prevent fraud, minutely examine each 
sealp; and should such examination disclose that the scalps, as heretobefore 
specified, of such animal or animals, agree with the number and kind of 
scalps or lower jaw of mountain lion mentioned in the said certificate, the 
county clerk shall thereupon, in the presence of said treasurer or clerk of 
the district court, destroy said scalps, by fire; and said county clerk shall 
then make out and deliver to the person named in said certificate a second 
certificate showing the statement of the facts as contained in the certificate 
to the sheriff, undersheriff, or deputy sheriff, with the additional statement 
of the examination so made by him, and that he found said scalps to agree 
with the number and kind mentioned in the certificate of said sheriff, 
undersheriff, or deputy sheriff, and so stated there in said certificate. In 
no case should a bounty certificate be issued by the county clerk for more 
scalps than are actually received and counted by him; and the county clerk 
shall receive for each scalp, or mountain lion lower jaw, accounted for by 
him, the sum of five cents, to be paid quarterly by the state treasurer out 
of the bounty fund. The county clerk shall keep a record, in a bound book 
of all certificates so received and issued, showing the date and description 
of the number and kind of hides, and the names of the persons presenting 
the same, which book shall be an official record. County clerks are required 
to send a report and statement to the livestock commission on or before 
the twentieth of each month. 

History: En. Sec. 3, Ch. 109, L. 1925. 
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46-1908. (3417.7) Bounty claims and certificates to be filed with live- 
stock commission. All bounty claims and certificates issued by the county 
clerks and recorders of the several counties of this state under the provi- 
sions of section 46-1907 shall be filed in the office of the livestock commis- 
sion and registered in a book provided for that purpose. 

History: En. Sec. 4, Ch. 109, L. 1925. 


46-1909. (3417.8) Livestock commission to examine claims and certifi- 
cates—approval or disapproval of claims. It shall be the duty of the live- 
stock commission to examine into and investigate every such bounty claim 
and certificate filed with such commission, and in making such examination 
and investigation, the commission may require the holder of any such cer- 
tificate or claim to furnish the commission with such additional evidence or 
proof with reference thereto as the commission may deem necessary and 
proper, and such evidence may be either oral or documentary as required 
by the commission. The livestock commission shall, after making such 
examination and investigation, endorse on such certificate or claim its 
approval or disapproval thereof, and if the same or any part thereof be 
disapproved, such endorsement shall state the reasons for such disapproval. 
If any such certificate or claim be approved it shall be processed as pro- 
vided by law. 


History: En. Sec. 5, Ch. 109, L. 1925; 
amd. Sec. 23, Ch. 97, L. 1961. 


46-1910, 46-1911. (3417.9, 3417.10) Repealed — Chapter 97, Laws of 
1961. 
Repeal ment of claims and certificates to and by 


These sections (Sees. 6, 7, Ch. 109, L. the board of examiners, were repealed by 
1925), relating to delivery and endorse- See. 32, Ch. 97, Laws 1961. 


46-1912. (3417.11) Use of funds remaining after payment of bounties 
—sale of furs, skins and specimens—presentation to museums. If, at the 
end of any bounty paying season, there shall be a surplus in the state 
bounty fund, such surplus may be used to hire salaried hunters and trap- 
pers to hunt and trap predatory animals and to purchase and supply 
poison to be used for a poison campaign on predatory animals. 


All furs, skins and specimens, taken by hunters or trappers, whose 
salaries may be paid in whole or in part out of the fund herein created, 
shall be sold by the livestock commission, and the proceeds from such sales 
Shall be credited to the bounty fund, the same to be used in the further 
carrying out of the provisions of this act, provided that any specimens so 
taken may be presented, free of charge to any state museum or institution. 

History: En. Sec. 8, Ch. 109, L. 1925. 


46-1913. (3417.12) Falsifying certificates or affidavits constitutes per- 
jury—penalty. Any person who shall falsely make, alter, forge, or coun- 
terfeit any of said certificates or orders shall be deemed guilty of forgery, 
and any person who shall falsely swear to any affidavit provided for by 
this act, or procure the same to be done by another, with the intent of 
obtaining any one of said certificates or orders, shall be deemed guilty of 
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perjury, and any person convicted of any of the offenses declared in this 
section shall be punished by imprisonment in the state’s prison for a term 
of not less than one year nor more than ten years. 
History: En. Sec. 9, Ch. 109, L. 1925. at C.J.S. Porgery $$ 26, 32; 70 CIS; 
Collateral References er utmg 
Forgery€-7(5); Perjury¢>7. 


46-1914. (3417.13) Bounty fund—levy of tax for—limitation on levy— 
use of fund. There is hereby created a fund, to be known as the “bounty 
fund.” The tax commission, or the department of state whose duty it is to 
fix tax levies, shall annually prescribe the levy recommended by the live- 
stock commission to be made against livestock of all classes, for the purpose 
of paying for the destruction of wild animals killed within the state, which 
tax in any one year shall not exceed one and one-half (114) mills on a dollar 
upon the assessed valuation of such livestock, and such moneys so received 
shall be used and applied only to the payment of claims for the destruction 
of wild animals and to the administration of the provisions of this act, 
approved by the livestock commission, and the moneys received for the 
taxes so levied shall be transmitted annually with other taxes for state 
purposes to the state treasurer by the county treasurer of each county, 
and when received by the state treasurer shall be placed to the credit of 
the bounty fund, and such moneys shall thereafter be paid out on claims 
approved as aforesaid, in accordance with the law governing the payment 
of claims, and all moneys in said fund are hereby appropriated for such 
purposes. 


History: En. Sec. 10, Ch. 109, L. 1925; Collateral References 


84 C.J.S. Taxation § 83. 


46-1915. (3417.14) Penalty for fraudulent claims. Any person or per- 
sons who shall patch up any skin or sealp, or who shall present any 
punched or patched skin or scalp, or who shall bring in any skin or skins 
from other states or territory, with the intent to obtain the bounty on the 
same fraudulently, or any officer who shall sign any certificate herein 
provided for without first counting the skins and examining the same to 
determine the kind of skins, and to see that the skin from the scalp or 
head is properly severed and preserved as hereinbefore provided or shall 
evade or violate any provision of any law of the state of Montana relative 
to bounties or bounty claims, shall be deemed guilty of a misdemeanor, and 
on conviction thereof, shall be punished by a fine not exceeding one 
thousand dollars, or by imprisonment in the county jail not exceeding one 
year, or by both such fine and imprisonment, and that two-thirds of the 
fine, if the same be collected, or can be collected, shall be given to the 
informer, and the balance be converted into the state bounty fund. 


History: En. Sec. 11, Ch. 109, L. 1925. Collateral References 


Fraud¢>68. 
37 C.J.S. Fraud § 154. 


46-1916. (3417.15) Killing of dogs destroying or injuring stock— 
notice to owner. Any dog, whether licensed or not, which, while off the 
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premises owned or under control of its owner, shall kill, wound or injure 
any livestock not belonging to the master of such dog, shall be deemed to 
be a public nuisance and may be killed forthwith by any person, or the 
owner, when notified, shall kill such dog within twenty-four (24) hours 
and if he fails to do so an officer may be notified and shall kill or cause to 
be killed such dog; provided, that nothing contained herein shall apply 
to any dog acting under the direction of its master, or the agents or 


employees of such master. 
History: En. Sec. 1, Ch. 142, L. 1933. 


Cross-Reference 


Chasing livestock with dogs, 
sec. 94-3567. 


penalty, 


Application of Section 


This section applies to any dog regard- 
less of its value. Granier v. Chagnon, 122 
M 327, 203 -P 20-982, 989. 


“Livestock” Defined 


“Tivestock” as employed in this section 
means domestic animals or beasts gener- 
ally collected, used or raised on a farm 
or ranch such as cattle, sheep, swine, 
goats, horses, mules, donkeys and similar 


Sufficiency of Evidence 


In action for damages for killing of dog, 
evidence that defendant had suffered the 
loss of several sheep due to unidentified 
raiders and that on one occasion when 
there was a disturbance among the sheep, 
the defendant with others went to the 
place from which the sheep came and 
finding a dog tearing at a freshly killed 
sheep, killed the dog, was sufficient to 
sustain a verdict in favor of defendant 
although there was no evidence that any- 
one had seen the dog kill the sheep. 
Granier v. Chagnon, 122 M 327, 203 P 2d 
982, 987. 


Collateral References 


Animals¢=84. 
3 C.J.S. Animals § 216. 


stock. Granier v. Chagnon, 122 M 327, 203 
P 2d 982, 988. 


46-1917. (3417.16) Liability of owner for damages by dog. When it 
has been proven that a dog has killed, wounded, or injured any livestock, 
the owner of such dog shall be civilly liable to the owner of such livestock, 
in a civil suit for damages in a sum equal to the amount of the damages 
incurred. 


History: En. Sec. 2, Ch. 142, L. 1933. Collateral References 


Animals¢=81. 
3 C.J.S. Animals § 156. 


CHAPTER 20 
IMPOUNDING LIVESTOCK OR DOMESTIC ANIMALS 


Section 46-2001. Impounding animals—duties of cities and towns. 


46-2002. Contents of notice. 
46-2008. Service upon owner. 
46-2004. Service upon secretary of livestock commission. 
46-2005. Service by registered mail. 
46-2006. Duty of officers to ascertain brands. 
46-2007. Secretary of livestock commission to ascertain owner—notice. 
46-2008. Provisions of act mandatory. 
46-2001. (5175) Impounding animals— duties of cities and towns. 


Hereafter, when any livestock or domestic animals of any kind are im- 
pounded, seized, restrained or held by any city or town, or its officers or 
agents, it shall be the duty of such city or town, its officers or agents, to 
give notice to the owner of such livestock or domestic animals so im- 
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pounded, seized, restrained or held by such city or town, if the owner 
is known, in the manner hereinafter provided. 


History: En. Sec. 1, Ch. 161, L. 1921; Collateral References 
re-en. Sec. 5175, R. C. M. 1921. Animals¢=51. 


3 C.J.S. Animals § 136. 
2 Am. Jur. 796, Animals, §§ 142 et seq. 


46-2002. (5176) Contents of notice. Said notice shall be in writing 
and shall give the number, description, marks and brands of such stock 
when impounded, seized, restrained or held, with the reasons therefor, 
together with the amount of charges, if any, which shall be reasonable, and 
in no ease exceed the actual cost of holding, and costs in event of sale, and 
what disposition will be made of said stock if such charges are not paid, 
and when and where such disposition shall be made. 


History: En. Sec. 2, Ch. 161, L. 1921; 
re-en. Sec. 5176, R. C. M. 1921; amd. Sec. 
Deel C9, ~ is. AL 927; 


46-2003. (5177) Service upon owner. If such owner be known, and if 
his post-office address shall be known as hereinbefore specified, such notice 
shall be served upon him or her personally. 


History: En. Sec. 3, Ch. 161, L. 1921; 
re-en. Sec. 5177, R. C. M. 1921. 


46-2004. (5178) Service upon secretary of livestock commission. If 
such owner be unknown or if such owner is known but his post-office 
address is unknown, such notice shall be served upon the secretary of the 
Montana livestock commission. 


History: En. Sec. 4, Ch. 161, L. 1921; 
re-en. Sec. 5178, R. C. M. 1921. 


46-2005. (5179) Service by registered mail. Service of such notice 
may be made personally or by registered mail, postage prepaid, properly 
addressed and placed in the United States post office, and at least eight 
days before the day fixed for the disposition of said stock. 


History: En. Sec. 5, Ch. 161, L. 1921; 
re-en. Sec. 5179, R. C. M. 1921. 


46-2006. (5180) Duty of officers to ascertain brands. It shall be the 
duty of such city or town and its officers or agents to use reasonable 
diligence to ascertain any and all marks and brands on such stock, and in 
case such animals are not branded or marked, or the brand or marks are 
mutilated or undeterminable, such facts shall be noted in said notice. 


History: En. Sec. 6, Ch. 161, L. 1921; 
re-en. Sec. 5180, R. C. M. 1921. 


46-2007. (5181) Secretary of livestock commission to ascertain owner— 
notice. It is hereby made the duty of the secretary of the Montana live- 
stock commission, upon service upon him of such notice, to ascertain the 
owner of such stock, if possible, and when the owner is ascertained, to 
immediately furnish such owner with the information contained in said 
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notice, and to notify the said city or town, its officers or agents, of the 
name and post-office address of such owner. 


History: En. Sec. 7, Ch. 161, L. 1921; 
re-en. Sec. 5181, R. C. M. 1921. 


46-2008. (5182) Provisions of act mandatory. The provisions hereof 
are mandatory and the owner of such livestock will not lose title or right 
of possession to his said stock unless the provisions hereof are strictly 
complied with. 


History: En. Sec. 8, Ch. 161, L. 1921; 
re-en. Sec. 5182, R. C. M. 1921. 


CHAPTER 21 
SHEEP—PROTECTION FROM PREDATORY ANIMALS—TAX 


Section 46-2101. County commissioners may conduct predatory animal control pro- 
gram for protection of sheep. 
46-2102. County commissioners may require per capita license fee on sheep. 
46-2103. Proceeds of furs and skins taken, how used. 
46-2104. Duty of county commissioners—petition of sheep owners. 


46-2101. County commissioners may conduct predatory animal control 
program for protection of sheep. For the protection- of sheep against 
depredations peculiar to such animals, the board of county commissioners 
of any county shall upon the recommendation of organized associations of 
sheep growers in the county have power, either alone or in conjunction 
with other counties, to conduct a predatory animal control program for 
the protection of sheep in such county or counties. 

History: En. Sec. 1, Ch. 206, L. 1943. 


46-2102. County commissioners may require per capita license fee on 
sheep. To defray the expense of such protection the board of county com- 
missioners of any county shall have the power to require all owners or 
persons in possession of any sheep, coming one year old or over, in the 
county on the regular assessment date of each year to pay a license fee of 
not exceeding ten cents (10¢) per head of sheep so owned or possessed 
by him in the county; provided that all owners or persons in possession 
of any sheep, coming one year old or over, coming into the county after 
the regular assessment date and subject to taxation under the provisions 
of section 84-6008 shall also be subject to payment of the license fee herein 
prescribed. Upon the order of the board of county commissioners such 
license fees may be imposed by the entry thereof in the name of the 
licensee upon the property tax rolls of the county by the county assessor. 
Said license fees shall be payable to and collected by the county treasurer, 
and when so levied, shall be a lien upon the property, both real and per- 
sonal of the licensee. In case the person against whom said license fee 
is levied owns no real estate against which said license fee is or may be- 
come a lien, then said license fee shall be payable immediately upon its 
levy and the treasurer shall collect the same in the manner provided by 
law for the collection of personal property taxes which are not a len 
upon real estate. When collected, said fees shall be placed by the treasurer 
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in the predatory animal control fund and the moneys in said fund shall 
be expended on order of the board of county commissioners of the county 
for predatory animal control only. The word “owners” or “persons” shall 
include natural persons, copartnerships, corporations, trusts and estates. 


History: En. Sec. 2, Ch. 206, L. 1943; 
amd. Sec. 1, Ch. 123, L. 1949; amd. Sec. 1, 
Ob. S7,0L 1957. 


46-2103. Proceeds of furs and skins taken, how used. All furs, skins 
and so forth taken by the expenditure of license funds shall be sold and 
the proceeds of such sale deposited in said predatory animal control fund 
for the use in carrying out the purpose of this act. 


History: En. Sec. 3, Ch. 206, L. 1943. 


46-2104. Duty of county commissioners — petition of sheep owners. 
In conducting a predatory animal control program, the board of county 
commissioners shall give preference to recommendations for such pro- 
gram and its incidents as made by organized associations of sheep growers 
in the county. Upon petition of the resident owners of at least fifty-one 
per cent (51%) of the sheep in the county, as shown by the assessment 
rolls of the last preceding assessment, which petition shall be filed with the 
board of county commissioners on or before the first Monday in Decem- 
ber in any year, such board shall establish the predatory animal control 
program, and cause said licenses to be secured and issued and the fees 
collected for the following year in such amount, not exceeding the limits 
of ten cents (10¢) per head of sheep as shown by said assessment rolls, 
as will defray the cost of administering the program so established. The 
license fee determined and set by the board, within said limits, shall 
remain in full force and effect from year to year without change, unless 
there is filed with the board a petition subscribed by the resident owners of 
at least fifty-one per cent (51%) of the sheep in the county, as shown by 
the assessment rolls of the last assessment preceding the filing of the 
petition, for termination of the program and repeal of the license fee, in 
which event the program shall by order of the board of county commis- 
sioners be disestablished and the license fee shall not be further levied. 
If the resident owners of at least fifty-one per cent (51%) of the sheep in 
the county either (a) petition for an increase in the license fee, subject 
always to the maximum limitation of ten cents (10¢) per head of sheep, or 
(b) petition for a decrease in the license fee then in force, the board of 
county commissioners shall upon receipt of any such petition fix a new 
license fee to continue from year to year and the program shall thereupon 
continue within the limits of the aggregate amount of the license fee as 
collected from year to year. 


History: En. Sec. 4, Ch. 206, L. 1943; 
amd. Sec. 1, Ch. 24, L. 1949; amd. Sec. 2, 
Ch. 87, L. 1957. 
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CHAPTER 22 
PUREBRED LIVESTOCK SHOWS AND SALES—EXPENDITURES FOR 


Section 46-2201. Expenditures for purebred livestock shows and sales. 
46-2202. Tax levy authorized. 


46-2201. Expenditures for purebred livestock shows and sales. The 
boards of county commissioners of the several counties of the state of Mon- 
tana may, and they are hereby authorized to expend annually from the 
general fund of the county, not to exceed a sum equal to a levy of one- 
fourth mill on the taxable property of the county, for the purpose of 
conducting special purebred livestock shows and special purebred livestock 
sales within the county. 

History: En. Sec. 1, Ch. 60, L. 1945. 


46-2202. ‘Tax levy authorized. For the purpose of defraying the costs 
of such purebred livestock shows and such purebred livestock sales, the 
county commissioners are authorized and empowered to levy annually a tax 
not to exceed one-fourth mill on the taxable property of the county, in 
excess of the amount levied for county purposes, which taxes shall be paid 
into the general fund of the county. 

History: En. Sec. 2, Ch. 60, L. 1945. 


CHAPTER 23 
GRASS CONSERVATION—GRAZING DISTRICTS 


Section 46-2301. Grass Conservation Act—co-operation on Taylor Grazing Act. 

46-2302. Definitions. 

46-2303. Montana grass conservation commission—membership and terms. 

46-2304. Annual and special meetings. 

46-2305. Secretary—compensation. 

46-2306. Compensation of members—auditing and payment of claims. 

46-2307. Powers of commission—state districts and grazing associations. 

46-2308. Appeals from decisions of state district to commission—from commis- 
sion to district court. 

46-2309. Incorporation of state districts. 

46-2310. Articles of incorporation, contents. 

46-2311. Map or plat of district to be filed. 

46-2312. Powers of state districts. 

46-2313. Powers and duties of directors. 

46-2314. Membership in district. 

46-2315. Bylaws. 

46-2316. District must lease available state land. 

46-2317. Commission to advise board of land commissioners and county com- 
missioners. 

46-2318. Incorporated grazing associations must conform to this act—amend- 
ing articles of incorporation. 

46-2319. Mizpah Pumpkin Creek grazing district. 

46-2320. Distribution of grazing preferences. 

46-2321. Application for grazing preferences. 

46-2322. Grazing preferences appurtenant to dependent commensurate prop- 
erty and commensurate property and method of transferring pref- 
erences to other lands. 

46-2323. Subsequent lessees to compensate district for range improvements. 

46-2324. Permittee member receives share of surplus assets. 

46-2325. Dissolution of district. 

46-2326. Running livestock at large or in herd without permit forbidden— 
liability of owner—penalty—procedure—release to owner. 
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46-2327. Remedies are supplemental. 
46-2328. Saving provision relative to those in armed services. 
46-2329. Grazing permits to owners of land not controlled by district. 
46-2330. State grass conservation fund. 
46-2331. Fees may be imposed by commission against districts. 
46-2332. Range for wild game animals. 
46-2301. Grass Conservation Act—co-operation on Taylor Grazing Act. 


This act may be cited as the “Grass Conservation Act.” Its purpose is to 
provide for the conservation, protection, restoration, and proper utilization 
of grass, forage and range resources of the state of Montana, to provide 
for the incorporation of co-operative nonprofit grazing districts, to provide 
a means of co-operation with the secretary of the interior as provided in the 
federal act known as the Taylor Grazing Act and any other governmental 
agency or department having jurisdiction over lands belonging to the 
United States or other state or federal agency as well as agencies having 
jurisdiction over federal lands, to permit the setting up of a form of graz- 
ing administration which will aid in the unification or control of all grazing 
lands within the state where the ownership is diverse and the lands inter- 
mingled and to provide for the stabilization of the livestock industry and 
the protection of dependent commensurate ranch properties as defined 
herein. This act provides a state grass conservation commission to assist in 
carrying out the purposes of this act, to act in an advisory capacity with 
the state land board and county commissioners, and to supervise and co- 
ordinate the formation and operation of districts which may be incorpo- 


rated under this act. 
History: En. Sec. 1, Ch. 208, L. 1939. 


Constitutionality 


This act is not in violation of the due 
process clauses of the state or federal 
constitutions. Thompson v. Tobacco Root 
Co-op. State Grazing Dist., 121 M 445, 193 
P 2d 811, 814. 

Reasonable regulation of the grazing of 
livestock is proper under the police power 
of the state. Thompson vy. Tobaceo Root 
Co-op. State Grazing Dist., 121 M 445, 193 
P 24-811, 817. 

This act is not a local or special law 
in violation of Art. V, Sec. 26 of the state 
Constitution. Thompson v. Tobacco Root 
Co-op. State Grazing Dist., 121 M 445, 193 
P 2d 811, 817. 

The privilege of grazing livestock on 
property not belonging to the owner of 
the cattle is not a vested property right 
but a revocable license. Thompson v. To- 
baceo Root Co-op. State Grazing Dist., 121 
M 445, 193 P 2d 811, 816. 

This act does not treat nonmembers dif- 
ferently from members under like circum- 
stances. Thompson v. Tobacco Root Co-op. 


46-2302. Definitions. 


State Grazing Dist., 121 M 445, 193 P 2d 
811, 817. 

This act does not violate the Four- 
teenth Amendment to the United States 
Constitution by discriminating against 
small owners, by denying equal protection 
of the laws to nonmembers owning land 
in the district, by denying equal protec- 
tion of the laws to operators owning land 
outside the district, or in being unreason- 
ably discriminatory in providing for the 
eost of constructing and maintaining 
fences. Thompson v. Tobacco Root Co-op. 
State Grazing Dist., 121 M 445, 193 P 2d 
811, 816. 


References 

State ex rel. Engle v. District Court, 
119 M 319, 174 P 2d 582; Langen v. Bad- 
lands Cooperative State Grazing Dist., 
125 M 302, 234 P 2d 467, 469. 


Collateral References 

AgricultureC1-3, 6. 

3 C.J.S. Agriculture §§ 2, 6, 8, 9; 43 
C.J.S. Industrial Co-operative Societies 


§ 2. 


The following words and phrases used in this 


act shall take the following interpretations: 
1. “The commission” means “the Montana grass conservation commis- 


sion.” 
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2. “State district” means a nonprofit co-operative organization incorpo- 
rated under the provisions of this act and its board of directors. “State 
district” also includes all lands, owned or controlled by the state district 
or its members. 

3. “Range” is the land within a grazing district upon which grazing 
permits are granted to maintain livestock through the established grazing 
period. 


4. “Permits” are evidence of grazing privileges granted by state 
districts. 


load 


5. “Grazing preference” is a right to obtain a grazing permit from a 
state district. It is attached to dependent commensurate property except 
as provided in this act. 


6. “Secretary” means the state secretary to the state grass conservation 
commission appointed under this act. 

7. “Person” means natural person or persons, unincorporated asso- 
ciations, partnerships, corporations and governmental departments or 
agencies. 

8. “Commensurate property” means land privately owned or controlled 
which is not range as herein defined. 

9. “Dependent commensurate property” is commensurate property 
which requires the use of range in connection with it to maintain its proper 
use, and which produces or whose owner furnishes as part of his past 
customary practice the proper feed necessary to maintain livestock during 
the time other than the established grazing period on the range, and which 
has been used in connection with the range for a period of any three years 
or for any two consecutive years in the five-year period immediately pre- 
ceeding June 28, 1934; or in the case of districts organized after March 15, 
1945, for a five (5) year period immediately preceding the date of organi- 
zation of such districts. 

10. “Animal unit” means one cow, one horse, or five sheep, six months 
old or over. 

11. “Assessment” means a special levy imposed on permittee members 
by the state district to raise funds for specific purposes as provided in 
paragraph 6, section 46-2312. “Assessment” does not include fees. 

12. All other words used herein shall receive the usual and ordinary 
interpretation. 

History: En. Sec. 2, Ch. 208, L. 1939; References 


amd. Sec. 1, Ch. 199, L. 1945. State ex rel. Engle et al. v. District 
Court, 119 M 319, 174 P 2d 582, 585. 


46-2303. Montana grass conservation commission— membership and 
terms. There is hereby created the Montana grass conservation commis- 
sion of the state of Montana which commission shall be composed of five 
(5) members with the powers and duties specified in this act. Such mem- 
bers shall be appointed by the governor of the state and approved by the 
senate for four-year terms or until their successors are appointed and quali- 
fied; provided, however, three (3) members of the first five (5) appointed 
after the passage and approval of this act shall serve for terms as follows: 
One (1) for a one-year term and one (1) for a two-year term and one (1) 
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for a three-year term; at the expiration of these terms all subsequent 
appointments except those filling vacancies in unexpired terms, shall be 
for four (4) years. All regular terms of such members shall begin on 
April first. The governor, giving full consideration to representation to 
large and small operators, shall appoint one (1) representative member 
and livestock operator who is either an officer or a permittee member of 
an organized state grazing district, from each of the following groups: 
(1) One (1) member from the Montana Stockgrowers’ Association ; 
(2) One (1) member from the Montana Woolgrowers’ Association ; 
(3) One (1) member from the County Commissioners’ Association ; 
(4) One (1) member from one (1) of the co-operative state grazing 
districts, and the fifth member to be a person representing the general 
public familiar with the livestock industry. If a vacancy occurs on the 
commission the governor shall, within thirty (30) days, fill such vacancy 
for the unexpired term from the group from which said vacancy shall 
occur. Expired terms shall be filled by appointment from the group to 
which the retiring member belonged. 


History: En. Sec. 3, Ch. 208, L. 1939; 
amd. sec. 1, Ch. 257; Lb. 1955. 


46-2304. Annual and special meetings. The members of the commission 
shall meet annually at the state capitol on the third Monday in June at 
which meeting the commission shall select its officers who shall serve during 
the ensuing year, and may hold special meetings at such time and place 
as may be necessary, said meetings to be called by the chairman, or by a 
majority of the commission, upon at least five days’ notice to each commis- 
sioner and to the secretary, and to be held at the time and place specified 
in the call for the same. A majority of the members of the commission 
shall constitute a quorum for the transaction of any business which may 
come before it. The said commission shall keep a record of all business 
transacted by it. The chairman and the secretary of the commission shall 
sign all orders, minutes, or other documents of the commission. 

History: En. Sec. 4, Ch. 208, L.. 1939. 


46-2305. Secretary—compensation. The commission shall select and 
appoint a secretary at a salary of not to exceed five hundred dollars 
($500.00) per month. The secretary shall be the executive officer of the 
commission and shall be controlled and directed by the rules and regula- 
tions established by the commission from time to time and applicable 
to the duties of his office. The commission shall fix the salary of the 
secretary. 


History: En. Sec. 5, Ch. 208, L. 1939; Ch. 124, L. 1953; amd. Sec. 2, Ch. 257, 
amd. Sec. 1, Ch. 13, L. 1949; amd. Sec. 1, lL. 1955. 


46-2306. Compensation of members—auditing and payment of claims. 
The members of the commission shall receive no compensation for their 
services other than the actual amount of traveling expenses actually in- 
curred in respect to the performance of their official duties in attendance 
at regular or special meetings of the board and ten dollars ($10.00) per 
diem for each day actually in attendance at such board meetings. The 
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per diem of each member of the board shall be limited to not exceed the 
amount of five hundred dollars ($500.00) per year, such per diem and ex- 
penses to be audited, allowed and paid as herein provided. 


The commission shall audit all claims, accounts or bills for expenses, 
per diem, or expenditures incurred by it or its employees. If the commis- 
sion approves them, they shall be processed as provided by law and paid 
from the state grass conservation fund; provided that the board may by 
resolution authorize the secretary to audit and certify all expenses, sal- 
aries, and expense accounts of the commission, or its employees, and such 
audit shall be made a part of the commissioners’ report to the governor, 
a copy of which shall be sent to all state districts coming under the pro- 
visions of this act. 


History: En. Sec. 6, Ch. 208, L. 1939; 
amd. Sec. 1, Ch. 61, L. 1945; amd. Sec. 25, 
Ch. 97, L. 1961. 


46-2307. Powers of commission—state districts and grazing associations. 
The Montana grass conservation commission shall have the powers enumer- 
ated by the act, and shall have such other and further powers as shall be 
necessary and incidental to fully carry out such enumerated powers, and 
shall also have such other and further powers as shall be necessary and 
incidental to fully carry out the purpose and intent of this act. The powers 
of the Montana grass conservation commission shall include the power: 


1. To prepare and standardize various forms to be used by the state 
districts. To supervise or regulate the organization and operation of all 
state districts incorporated under this act, or grazing associations incorpo- 
rated under Chapter 66, Laws of 19338, or Chapter 195, Laws of 1935, in 
accordance with the provisions of this act. To require any grazing associa- 
tion claiming to be incorporated under Chapter 66, Laws of 1933, or Chap- 
ter 195, Laws of 1935, but which has not completed its internal organiza- 
tion or not functioning, to complete its organization under this act within 
a reasonable time. In default thereof the commission may declare the said 
association dissolved and same shall be thereupon dissolved. In the event 
that any state district or the directors of any state district shall fail to 
comply with an order of the commission, said commission may order a hear- 
ing thereon within the district or county and cite said directors of said dis- 
trict to appear before said board; and if upon said hearing it appears that 
said board members refuse to perform the duties of their office as herein 
defined and as set forth in the articles of incorporation and the bylaws of 
said association, or refuse to comply with a lawful order of said commission, 
the members of said board of directors may be summarily removed from 
office, and thereupon said district shall elect new officers. During such 
period until such new election the commission shall have the authority to 
operate and manage the affairs of such state district or to delegate such 
authority to the secretary or other suitable person or persons. The expense 
of operating and managing the affairs of a noncomplying state district 
shall be paid by such nonecomplying state district before it can be reinstated. 

In the event any state district organized under this act ceased to func- 
tion and it appears to the commission that the reinstatement and future 
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operation of such district is no longer feasible, beneficial and desirable to 
those who own or control more than fifty per cent (50%) of the lands in- 
cluded in such district, the commission, upon thirty (30) days’ notice in 
writing, to be published for two (2) consecutive weeks in a newspaper of 
general circulation in or nearest to said district, may declare such district 
dissolved and same shall thereupon be dissolved. A notice of dissolution 
shall be filed by the commission with the secretary of state and the clerk 
and recorder of the county or counties in which said district is located. 

2. To issue citations directed to any person requiring his attendance 
before the commission, and to subpoena witnesses and pay.such expenses as 
would be allowed in a court action. 

3. To require any officer or director of a state district to submit any 
or all records of such state district to the commission for the purpose of 
aiding any investigation conducted by or under the authority of the com- 
mission or the secretary. 

4. To delegate to the secretary or any one or more of its members the 
power and authority to hold hearings on any matters affecting the commis- 
sion. The secretary or any such members so delegated shall make a full 
report of such hearings to the commission. 

5. To require state districts to furnish itemized financial reports 
annually. 

6. The commission shall have the power to hire or discharge employees 
and legal counsel; to fix their wages or salaries and to designate their 
duties, and may incur such other expenses as may be necessary for the 
proper performance of its duties and the exercise of its powers. 

7. To fully co-operate and enter into agreements on behalf of a state 
district, with its consent, with any governmental subdivision, department, 
or agency, in order to promote the purposes of this act. 

History: En. Sec. 7, Ch. 208, L. 1939; References 
amd. Sec. 2, Ch. 199, L. 1945. Burke v. South Phillips County Co-Op- 
NOTE.—tThe statutes to which reference erative State Grazing District, 135 M 209, 
is made in part 1 of the above section 339 P 2d 491, 492. 


were all repealed by Sec. 32, Ch. 208, 
Laws 1939. 


46-2308. Appeals from decisions of state district to commission—from 
commission to district court. Notice of the decision of any state district 
shall be given in writing by the secretary of such state district, to the inter- 
ested parties or their attorneys by registered mail at the address as may be 
shown on the records of said district. 

Anyone affected by the decision of the state district may take an appeal 
therefrom to the commission which shall have jurisdiction to hear and de- 
cide all such appeals. An appeal from the decision of such district to the 
commission may be taken by filing written notice of such appeal with the 
secretary of the commission and by filing a copy of such notice of appeal 
with the secretary of said district and by serving a copy of such notice of 
appeal by registered mail upon the interested parties who have appeared, 
or their attorneys within sixty (60) days after receiving written notice 
of the decision of the said district. The appellant shall also file with the 
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secretary of the commission proof by affidavit of such filing and service of 
said notice of appeal. The appeal to the commission shall be taken and 
review thereof had upon the record of the hearing conducted and con- 
sidered by the state district, provided, however, the commission may, at 
its discretion, and for good cause shown, permit additional testimony to be 
submitted, and the decisions of said commission shall contain findings of 
fact which shall be conclusive except for the right to a judicial review as 
hereinafter provided. 


An appeal from the decision of said commission may be taken to the 
district court wherein a portion of lands in said district hes. An appeal to 
the district court may be taken by filing notice of appeal with said district 
court within thirty (80) days after the rendition of the decision by said 
commission and notice thereof given to the interested parties, or their at- 
torneys, by registered mail, and executing and filing a bond to the com- 
mission in the sum of two hundred dollars ($200.00), with the surety to be 
approved by the secretary of the commission, conditioned to prosecute such 
appeal and to pay all costs that may be adjudged against the appellant, 
costs to be taxed as in district court proceedings. Thereafter the said com- 
mission must file with the clerk of such district aoa a transcript of the 
record considered by the commission. 


Any person who chooses to become a member of any state district is 
bound by all the provisions of the Grass Conservation Act and is limited to 
the statutory remedies therein contained and no court shall have jurisdic- 
tion to consider any right claimed under such act excepting only by judicial 
review from the final decision of the commission as herein provided. 


History: En. Sec. 8, Ch. 208, L. 1939; Scope of Review by District Court 
amd. Sec. 3, Ch. 199, L. 1945; amd. Sec. On appeal to the district court, the court 
1, Ch. 163, L. 1953. should limit its inquiry to determining 


Croserarorence ME ponte upon che evidence and the law 
Crs he. he commission’s action is based upon an 
Application of Montana Rules of Civil error of law, or is wholly unsupported by 
Procedure to this section, see. 93-2711-7. the evidence, or is clearly arbitrary or 
capricious. Langen v. Badlands Coopera- 
tive State Grazing Dist., 125 M 302, 234 
P 2d 467, 470. 


46-2309. Incorporation of state districts. Whenever three or more per- 
sons who own or control commensurate property and are livestock oper- 
ators within the area proposed to be created into a state district, shall de- 
cide to incorporate a state district, they shall submit a statement in writing 
to the commission together with a plat showing the proposed boundaries 
of the area. Such statement shall set forth the name of the proposed state 
district; the county or counties in which such proposed state district is 
located; and the names and addresses of all operators of land and live- 
stock units within said area. The commission may then require any addi- 
tional information it may deem necessary. On receipt of said statement 
and plat and such additional information, the commission shall fix the time 
and place of a hearing for approval within the district or county, which 
shall not be less than thirty days or more than sixty days after receipt of 
said statement. The persons deciding to incorporate said state grazing dis- 
trict shall then cause notice of said hearing to be given by publishing a 
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notice prescribed by the commission once a week for two consecutive weeks, 
the first publication to be at least thirty days prior to the date of hearing, 
in a newspaper of general circulation in such area. The secretary, for and 
on behalf of the commission, shall hear evidence offered in support of, or 
in opposition to the creation of said state district, and shall make a full 
inquiry into the advisability of the creation thereof; the record taken 
upon the hearing, together with the report of the secretary, shall be sub- 
mitted to the commission. If the creation of said state district shall appear 
feasible, beneficial and desirable to those who own or control more than 
fifty per cent of the lands to be included in such district the commission 
may issue a certificate of approval. 


History: En. Sec. 9, Ch. 208, L. 1939; 
amd. Sec. 4, Ch. 199, L. 1945. 


Constitutionality 


The legislature may provide for grazing 
districts applicable to the entire state or 
only to certain designated counties or por- 
tions if there be a reasonable ground for 
such classification and if the action is not 


bacco Root Co-op. State Grazing Dist., 
121 M 445, 193 P 2d 811, 816. 

Although the law permits three or more 
persons to initiate proceedings the discre- 
tion to create the district rests in the com- 
mission and there is no unconstitutional 
delegation of powers. Thompson v. Tobac- 
co Root Co-op. State Grazing Dist., 121 M 
445, 193 P 2d 811, 817. 


arbitrary or capricious. Thompson v. To- 


46-2310. Articles of incorporation, contents. Upon the issuance of the 
certificate of approval, three or more persons who own or control com- 
mensurate property and are livestock operators within or near the proposed 
state district may prepare articles of incorporation and file them in the 
offices of the secretary of state without payment of any fees; said articles 
to be accompanied by the said certificate of approval and to be signed, 
sealed, and acknowledged. Such articles as prescribed by the commission 
shall substantially state the following: 


1. The name of the state district, the last four words of which shall 
be “co-operative state grazing district.” 


2. The county or counties in which said state district is located, and 
the place where the principal office and business of the state district will 
be conducted. 


3. The membership fee for each member of the state district which 
shall not in any case be more than five dollars ($5.00). 


4. The term for which said state district 1s incorporated, which shall 
not exceed forty years. 


5. The names and residences of the persons who subscribe together 
with a statement that each owns or controls commensurate property and is 
a livestock operator within the proposed state district. 

6. The powers of the state district, which must not be inconsistent 
with the provisions of this act. 

7. The officers of the state district, their principal duties, and the 
principal duties of the board of directors. 


8. The purpose for which the state district is incorporated. If the said 
articles substantially comply with the requirements herein set forth and 
are accompanied by the certificate of approval, the secretary of state shall 
issue to such state district a certificate of incorporation. All amendments 
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to articles of incorporation shall also be filed by the secretary of state 
without charge. 
History: En. Sec. 10, Ch. 208, L. 1939. 


46-2311. Map or plat of district to be filed. State grazing districts 
organized under this act shall, upon completion of their organization, file 
with the county clerk of each county in which their lands he, a map or 
plat of the external boundaries of such state district so created and a copy 
of their articles of incorporation. Whenever the boundaries of a state 
district shall be changed, and such change approved by the commission, the 
state district shall file with the county clerk or clerks a map or plat indi- 
cating such changed boundaries. Whenever the articles of incorporation 
shall be amended, such amendment shall be filed with said county clerk or 
clerks. It shall be the duty of any person herding or in control of any live- 
stock in the approximate vicinity of any state districts to ascertain the 
boundary lines thereof. 

History: En. Sec. 11, Ch. ‘208, L. 1939. 


46-2312. Powers of state districts. Each state district organized under 
this act shall have the power: 


1. To purchase or market livestock and livestock products, to purchase 
supplies and equipment. Such supplies may include among other things 
grass, grass seed, or forage, whether attached to and upon or severed from 
the land. 


2. To sue or be sued in its corporate name. 


3. To acquire forage producing lands by lease, purchase, co-operative 
agreements, or otherwise, either from the United States, the state of 
Montana, county or counties in which said lands are located, or from private 
owners. All lands to which a state district may acquire title may be dis- 
posed of by exchange, sale or otherwise. 


4. To manage and control the use of its range. This power shall include 
the right to determine the size of preferences and permit according to a 
fixed method which shall be stated in the bylaws and which shall take into 
consideration the rating of dependent commensurate property and the 
carrying capacity of the range, and may be subject to reservations, regula- 
tions and limitations under the terms of agreements between the state 
district and any agency of the United States. It shall also include the power 
to allot range to members or nonmembers, and to decrease or increase the 
size of permits if the range carrying capacity changes. 


5. To acquire or construct fences, reservoirs, or other facilities for 
the care of livestock, and to lease or purchase lands for such purposes. 


6. To fix and determine the amount of grazing fees to be imposed on 
members or nonmembers for the purpose of paying leases, and operating 
expenses. To fix and determine assessments and the amount thereof, to 
be made on members on an animal unit basis for the purpose of acquiring 
lands by purchase, or for the purpose of constructing improvements in 
said state district. 
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7. To specify the breed, quality, and number of male breeding animals 
which each member must furnish when stock is grazing in common in 
the state district. 

8. To employ and discharge employees, riders, and other persons nec- 
essary to properly manage the state district. 

9. To set up and maintain a reasonable reserve fund. 

10. To borrow money, and if necessary mortgage the physical assets 
of a state district to provide for operation and development, provided that 
at least eighty per cent of the permittee members of the state district con- 
sent in writing to such borrowing and such borrowing has been approved 
by the state grass conservation board; provided, however, that nothing 
herein contained shall be implied as conferring power upon any state dis- 
trict to mortgage the property of the individual members of the district. 

11. To change the boundaries of a district, to merge with another state 
district organized under this act, or to subdivide. 

(a) No such merger shall be made unless consented to by a majority 
of the members of each merging state district, and approved by the 
commission. 

(b) And no subdivision shall be made unless consented to by a ma- 
jority of the members in the affected area and approved by the commission. 


12. To regulate the driving of stock over, across, into, or through the 
range, and to collect fees therefor. To impose sanitary provisions, regula- 
tions and practices. 


13. To undertake reseeding and other approved conservation and im- 
provement practices of depleted range areas or abandon farm lands and 
enter into co-operative agreements with the federal government or an 
agency thereof or any other party or parties for such reseeding or conserva- 
tion and improvement practices. 

14. To do and perform any and all other acts in conformity with the 
provisions of this act, or incidental or necessary for the purpose of carry- 
ing out the full purpose and intent of this act. 


History: En. Sec. 12, Ch. 208, L. 1939. 


Classification of Lands 


For purposes of determining whether a 
grazing permittee has increased his com- 
mensurate rating by additions and im- 
provements, a state grazing district may 
classify lands as self-furnished grazing 
lands, even though they are cultivated and 
not used for grazing. Burke v. South 
Phillips County Co-Operative State Graz- 
ing District, 135 M 209, 339 P 2d 491. 


46-2313. Powers and duties of directors. 


Mandamus 


Where the action of a grazing district 
in classifying owners of grazing prefer- 
ences was a clear violation of the grazing 
act and no question of administrative dis- 
cretion was involved a proceeding in man- 
damus was proper as against contention 
that the court was taking over the duties 
of the district. State ex rel. Engle v. 
District Court, 119 M 319, 174 P 2d 582, 
586. 


The directors of the state 


district shall manage and exercise the powers of such state district subject 
to its bylaws and to the regulation of the commission as provided in 


this act. 
History: En. Sec. 13, Ch. 208, L. 1939. 


46-2314, Membership in district. 


Membership in the district is limited 


to persons, partnerships, corporations and associations engaged in the live- 
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stock business who own or lease forage producing lands within or near the 
district except that the agent of any person, association, partnership or 
corporation entitled to membership in the district, may become a member 
in place of his principal. If any agent becomes a member his qualifications 
for membership and his obligations to and the privileges in the district shall 
be measured by those his principal would have had if he had elected to 
become a member. No agent and his principal shall both be members of 
the district unless such agent has individual qualifications for membership 
which are separable from and independent of those of his principal. Per- 
mittee members only shall be entitled to vote on all issues submitted to a 
vote of the members. No such member shall have more than one vote. 
Voting by proxy shall not be permitted. All members who possessed pref- 
erential grazing permits during the preceding grazing season or who pos- 
sess Such a permit at the time of voting shall be designated as permittee 
members. 


When any member shall dispose of a part of the lands or leases owned 
by him so that another shall become the owner of such lands or leases and 
acquire the right to membership, then the rights and interest involved shall 
be determined by the directors of the state district with the approval of 
the commission. 

Preferences or rights under this act through the creation of the district 
or the issuance of permits or preferences are statutory and shall not create 
any vested right, title, interest or estate in or to the lands owned or con- 
trolled by the district excepting as herein provided. 

History: En. Sec. 14, Ch. 208, L. 1939; ties over nonmembers, still no constitu- 


amd. Sec. 2, Ch. 163, L. 1953. tional right is involved since small owners 
Ma : are privileged to become members of the 
Constitutionality district. Thompson v. Tobacco Root Co-op. 


Even if membership in the district State Grazing Dist., 121 M 445, 193 P 2d 
would confer special privileges or immuni- 811, 816. 


46-2315. Bylaws. Each state district incorporated under this act shall 
within sixty (60) days after its incorporation adopt bylaws approved by 
the commission. Such bylaws may be amended or revised with the approval 
of the commission. 


History: En. Sec. 15, Ch. 208, L. 1939. 


46-2316. District must lease available state land. Any state land situ- 
ated within the boundaries of any grazing district created by this act, not 
otherwise disposed of by the state board of land commissioners, must be 
leased by such grazing district at a reasonable rental, when offered for 
lease to the officers of such grazing district by the state board of land com- 
missioners ; provided, however, that the officers of such grazing district may 
appear or submit evidence in writing before the state board of land commis- 
sioners and show reason and cause for a change in such rental. If such 
cause there be, the state board of land commissioners may cause a reap- 
praisal of the land in question. It shall be the duty of the grass conserva- 
tion commission to require that all state districts comply with this section. 

History: En. Sec. 16, Ch. 208, L. 1939. 
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46-2317. Commission to advise board of land commissioners and county 
commissioners. The Montana grass conservation commission may act in an 
advisory capacity to the state board of land commissioners and board of 
county commissioners for the purpose of working out uniform plans for the 
use of lands lying within or without the boundaries of grazing districts, In 
conformity with recognized conservation and stabilization policies. 

History: En. Sec. 17, Ch. 208, L. 1939. 


46-2318. Incorporated grazing associations must conform to this act— 
amending articles of incorporation. All grazing associations incorporated 
under Chapter 66, Laws of 1933, of Chapter 195, Laws of 1935, shall within 
six months amend their articles of incorporation and their bylaws to con- 
form with the provisions of this act. Any district organized hereunder or 
any district or grazing association organized under prior laws as described 
in this section may amend its articles of incorporation by a two-thirds 
vote of all members present at any regular or special meeting of its mem- 
bers and the approval of the commission; the only notice of such meeting 
which is necessary is the notice of meetings of members as required by the 
bylaws of such district or association. Such amended articles of incorpora- 
tion and bylaws shall be submitted to the commission for approval. Upon 
approval, the commission shall issue its certificates of approval. Such 
amended articles of incorporation shall be filed by the secretary of state 
without charge, but shall not be filed unless accompanied by such certificate 
of approval. 


Upon the filing of such amended articles with the secretary of state and 
the proper county clerk or clerks, such association or district shall possess 
the same powers and shall be subject to the same obligations as if incorpo- 
rated under this act. Any association refusing to comply with the pro- 
visions of this section or failing to so comply within the time provided in 
this section may be dissolved by an order of the commission. 


History: En. Sec. 18, Ch. 208, L. 1939. NOTE.—The statutes to which reference 
is made in the above section were all re- 
pealed by See. 32, Ch. 208, Laws 1939. 


46-2319. Mizpah Pumpkin Creek grazing district. No territory in- 
eluded within the Mizpah Pumpkin Creek grazing district shall be included 
within a state district unless such Mizpah Pumpkin Creek grazing district 
shall approve and recommend an application to such state grazing district 
for the inclusion of such territory. 

History: En. Sec. 19, Ch. 208, L. 1939. 


46-2320. Distribution of grazing preferences. When a state district is 
organized, grazing preferences shall be distributed in the following man- 
ner: Any member of a state district owning or controlling dependent 
commensurate property as heretofore defined may be given a grazing pref- 
erence. If the carrying capacity of the range exceeds the reasonable needs 
of the members owning or controlling dependent commensurate property, 
members owning or controlling commensurate property shall have the 
preference. If the carrying capacity of the range exceeds the reasonable 
needs of the members owning or controlling dependent commensurate 
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property or commensurate property, temporary grazing permits may be 
issued to nonmembers or members, preferring those that have used the 
range for any three (3) or any two (2) consecutive years in the five-year 
period immediately preceding June 28, 1934; or in the case of districts 
organized after March 15, 1945, preferring those that have used the range 
five (5) years immediately preceding the organization of such districts. 
When such temporary permit is utilized by a permittee in connection with 
forage-producing lands owned or controlled by such permittee within or 
near the district for a period of any combination of four (4) years out of 
five (5), then the forage-producing lands owned or controlled by such 
permittee may be considered dependent commensurate property, and upon 
application, the district may accordingly grant such permittee membership 
and preference in the district providing an application had been made for 
temporary rights for each of the five (5) years. Provided, however, such 
temporary permits shall at all times be merely privileges granted from 
year to year, and their possession shall in no event establish a preference 
right unless such preference right be expressly granted by the district and 
in the manner herein provided. 

If reduction in grazing privileges become necessary, operators with 
temporary permits will be reduced first on a proportionate basis. When 
the extent of reduction of privileges exceeds that of temporary permits, 
then the rights of operators with both dependent commensurate property 
and commensurate property shall be reduced together on a proportionate 
basis. 


History: En. Sec. 20, Ch. 208, L. 1939; issuing 1946 grazing permits on that basis 
amd. Sec. 5, Ch. 199, L. 1945; amd. Sec. so that plaintiffs who had a class 1 pref- 
3, Ch. 163, L. 1953; amd. Sec. 3, Ch. 257, erence appurtenant to their land for the 


L. .1955. grazing of 206 animal units were granted 
Pwrtyyy. : only a temporary permit for grazing of 
Discriminatory Action 152 animal units for 1946, was a clear 


Action of grazing district in classifying violation of the grazing act. State ex rel. 
all owners of classes 1 and 2 grazing Engle v. District Court, 119 M 319, 174 
preferences as temporary permittees and P 2d 582, 586. 


46-2321. Application for grazing preferences. Any person entitled to 
grazing preferences within any state grazing district based on dependent 
commensurate property or commensurate property must make application 
one year after the passage of this act to qualify for said preference; or 
in the case of state districts hereafter organized, must make application 
within one year after said district shall have been organized to qualify for 
said preference; provided, however, all permittees shall be entitled to 
benefits accruing under amended section 46-2320. 


History: En. Sec. 21, Ch. 208, L. 1939; datory. Langen v. Badlands Cooperative 
amd. Sec. 6, Ch. 199, L. 1945. State Grazing Dist., 125 M 302, 234 P 


2d 467, 469. 
Provisions Mandatory ; 


The provisions of this section are man- 


46-2322. Grazing preferences appurtenant to dependent commensurate 
property and commensurate property and method of transferring prefer- 
ences to other lands. Grazing preferences shall run with and be appur- 
tenant to, the dependent commensurate and commensurate property upon 
which they are based. They shall not be subject to devise, bequest, attach- 
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ment, execution, lease, sale, exchange, transfer, pledge, mortgage, or other 
process, or transaction, except as provided in this section or in the bylaws 
of a state district. Upon application by a permittee, the state district with 
the approval of the grass conservation commission may allow a preference 
based on ownership or control of dependent commensurate or commensurate 
property to be transferred to other property owned or controlled by the 
permittee of sufficient commensurability, provided that in any transfer of 
preference from dependent commensurate or commensurate property con- 
trolled but not owned by applicant, the applicant must have had control 
and use of the dependent commensurate or commensurate property and the 
preference appurtenant thereto, for five (5) consecutive years and must 
have established and maintained the livestock operation upon which the 
dependency was established by use or priority immediately prior to the 
application for transfer. Provided further, that such transfer will not 
interfere with the stability of livestock operations or with proper range 
management and will not affect adversely the established local economy, 
and provided further, that no such transfer will be allowed without the 
written consent of the owner or owners and any encumbrances of the de- 
pendent commensurate or commensurate property from which the transfer 
is to be made and provided further, that such transfer shall not in any case 
become effective until approved by the grass conservation commission. 
The provision of the section shall not be construed to apply to trespass 
violations. 

When such application is presented to the board the secretary upon 
the direction of the board shall give notice thereof, setting forth in general 
said application and the time and place of hearing thereon as fixed by the 
board, and a copy of said notice shall be given or mailed to the applicant 
and shall be published for at least once a week for two successive weeks 
prior to such meeting in a newspaper published or generally circulated 
within the district, and said notice shall also be posted for at least two 
full weeks prior to such meeting in three (8) public places within said 
district, and the date of hearing must be at least fifteen (15) days from the 
first publication of said notice, and at such hearing the directors shall fully 
hear and determine such application and objections thereto if any. 

Upon the allowance of a transfer under this section, the property from 
which the transfer is made shall lose its grazing preference to the extent 
of the preference transferred. 

All expenses involved under the application shall be borne by the ap- 
plicant. 

When the land to which a preference is attached shall change its con- 
trol or ownership such preference shall change with the land, provided, that 
the person to which such control or ownership changes shall secure a non- 
use permit or shall pay the usual grazing fees. If such person fails to 
secure such nonuse permit or refuses to pay such grazing fees, the prefer- 
ences may be revoked by the state district. If any person controls but does 
not own land and does not secure a nonuse permit and refuses to pay graz- 
ing fees, the state district shall notify the owner of such land by registered 
mail that the preference attached to such land will be revoked unless such 
owners shall pay the usual grazing fees to the state district within sixty 
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(60) days from the time of receipt of such notice. The state district may 
revoke such preference if the owner or mortgagor does not pay such fees 
or secure a nonuse permit. 

If any permittee fails to pay grazing fees or assessments levied by the 
state district, or fails to obtain a nonuse permit or violates any of the rules 
and regulations of the state district, the state district may notify such per- 
mittee and owner of such land by registered mail that the preference at- 
tached to such land will be revoked unless such grazing fees or assessments 
are paid or such permittee ceases to violate the rules and regulations laid 
down by the district within sixty (60) days from the time of receipt of 
such notice. The state district may revoke such preference if the permittee 
or owner fails to pay such charges or make such compliance. 

When a preference is revoked, it shall be detached from the dependent 
commensurate or commensurate property to which it was formerly ap- 
purtenant. The preference shall immediately shift to the state district. 
The state district may then allocate it to either dependent commensurate or 
commensurate property in the manner provided by its bylaws. 

In all cases where notices are given permittees under this act by regis- 
tered mail and addressed to the post-office address of such permittee as 
shown by the records of such grazing district such notices shall be deemed 
received by the permittee when deposited in the United States post office 
by the district or by the commission. 


History: En. Sec. 22, Ch. 208, L. 1939; 
amd. Sec. 4, Ch. 163, L. 1953. 


Purchaser of Deteriorated Ranch 


Where the present owner purchased 
ranch lands formerly having preference 
rights of 97 animal units, but which, just 
prior to the sale, had been rated at only 43 
animal units due to deterioration in ranch, 
he could not later object to such rating as 


a violation of this section. Burke v. South 
Phillips County Co-Operative State Graz- 
ing District, 135 M 209, 339 P 2d 491. 


References 

State ex rel. Engle et al. v. District 
Court, 119 M 319, 174 P 2d 582, 585; 
Langen v. Badlands Cooperative State 
Grazing Dist., 125 M 302, 234 P 2d 467, 
469, 470. 


46-2323. Subsequent lessees to compensate district for range improve- 
ments. Subsequent lessees or owners of land shall compensate a state 
district for the value of range improvements constructed with the consent 
of the owner, upon lands leased by the state district. Such value shall 
be the value at the expiration date of the lease. In the event that the 
owner and the state district cannot agree as to such value, the state 
district may either remove or abandon such improvement. In the event 
that the subsequent lessee and the state district cannot agree as to such 
value, it shall be fixed by the commission. 

History: En. Sec. 23, Ch. 208, L. 1939. 


46-2324. Permittee member receives share of surplus assets. Whenever 
a state district shall possess reserves the values of which are greater than 
its liabilities and the state district shall determine that a part of such 
reserves is In excess of its reasonable needs to operate the district, such 
state district may refund to the permittee members their proportionate 
share of such reserves as determined at the last annual accounting. 

Whenever a state district shall possess reserves and physical assets, 
the values of which are greater than its liabilities, and a permittee member 
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Shall lose his grazing preference, he shall be entitled to receive his propor- 
tionate share of the value of such excess from the state district, as deter- 
mined by the annual accounting of the state district. The state district 
may set off the amount of any claim it may have against such former 
member. 


Whenever a new member shall receive a grazing preference, he shall, 
as a condition of receiving such preference, pay to the state district the 
value of the equitable interest in the physical assets and reserve fund which 
accrues to him by virtue of such membership. Such value shall be deter- 
mined at the time of receiving such preference, and upon the basis of the 
determination of value of such physical assets and reserves made at the 
last annual accounting. 


History: En. Sec. 24, Ch. 208, L. 1939; 
amd. Sec. 5, Ch. 163, L. 1953. 


46-2325. Dissolution of district. A state district with the written con- 
sent of three-fourths of its permittee members may at any time request 
the commission for the dissolution of the state district. When such con- 
sent has been given, the directors shall distribute the assets of the state 
district, either in items of property or in cash or in both. Distribution 
shall first be made to creditors up to the amount of their claims, providing 
that a distribution of any property must be with the consent of the com- 
mission. Distribution shall then be made to permittee members upon the 
basis of their proportionate interest in such assets, provided that a dis- 
tribution of any property must be with the consent of the commission. 
If assets must be lquidated, the directors shall offer such assets for sale 
at public auction after publication of a notice of such sale once a week for 
two successive weeks in a newspaper of general circulation within the state 
district. A final report of all dissolution proceedings shall be made to the 
commission by the directors. Upon the approval of such report by the 
commission, it shall order such state district dissolved. 


History: En. Sec. 25, Ch. 208, L. 1939; 
amd. Sec. 6, Ch. 163, L. 1953. 


46-2326. Running livestock at large or in herd without permit forbidden 
—liability of owner—penalty—procedure—release to owner. (1) No 
owner or person in control of livestock shall permit the same to run at 
large, or under herd, within the exterior boundaries of any state district, 
unless the owner or person in control of such livestock shall first obtain 
a grazing permit for same from such state district; and the owner or per- 
son in control of such livestock running at large, or under herd, within a 
state district, without a permit from the district, or in excess of such per- 
mit, shall be liable for all damages sustained thereby by any member, 
permittee or state district. If any such livestock wrongfully enters upon 
premises within such district, the owner or person in control of such 
trespassing livestock, who willfully or negligently permits same to run 
at large within the district, without first obtaining a permit therefor from 
the district, shall be guilty of a misdemeanor and upon conviction thereof, 
shall be punished by a fine not less than ten dollars ($10.00), nor more 
than five hundred dollars ($500.00), and in addition to said punishment, 
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shall be liable for all damages sustained thereby to the party entitled 
thereto; provided that this provision shall not require any person to obtain 
a grazing permit to graze livestock upon land owned or controlled by him 
within such state district, if the stock so grazed is restrained from running 
at large within such state district and from grazing upon any other lands 
within the state district. 

(2) The state district or its duly authorized agent controlling the 
land upon which such wrongful entry is made by trespassing livestock, 
may take into its possession such livestock and shall reasonably care for 
same while in its possession and may retain possession of said livestock 
and have a lien and claim thereon as security for payment of such dam- 
ages and reasonable charges for the care of said livestock while in its 
possession. The state district taking up such livestock shall, within 
seventy-two (72) hours after taking possession thereof, notify said owner, 
owners, or person in charge thereof, by a notice in writing, describing said 
livestock by number of animals and brands thereon, if any, the amount of 
damages claimed to date, and the charge per animal unit per day for caring 
for and feeding the same thereafter, such charges not to exceed fifty cents 
(50c) per animal unit per day, and describing by general description, the 
location of the premises upon which said livestock is held, and requiring 
such owner or owners, within ten (10) days after receiving said notice, to 
take said livestock away after making full payment of all damages and 
costs of said livestock. 

(3) In case the parties do not agree as to the amount of damages, the 
state district taking up such livestock, may, at the expense of the owner, 
retain a sufficient amount of such livestock to cover the amount of dam- 
ages claimed by the state district. Provided, however, that the owner 
may, upon furnishing a good and sufficient bond, conditioned for the pay- 
ment to the state district of all sums, including costs that may be re- 
covered by said state district in a civil action to foreclose its lien, have 
returned to him all livestock held as aforesaid, and said state district shall 
be lable to such owner for any loss or injury to said livestock accruing 
through the state district’s lack of reasonable care. If the state district 
taking up livestock shall fail to recover in a civil action a sum equal to 
that offered to the state district by the owner of the livestock, the former 
shall bear the expense of keeping and feeding same while in its possession. 
Such notice may be given by personal service on the said owner, owners 
or person in charge thereof, or by leaving said notice at his usual place of 
residence with some member of his family over the age of fourteen (14) 
years, or by sending said notice by prepaid registered mail, addressed to 
his last known place of residence. Said service by registered mail shall 
be deemed complete upon the deposit of said notice in the post office. 

(4) Upon demand, the state district or its authorized agent controlling 
the land, or party in charge of such livestock, shall release and deliver 
possession of such. livestock to the owner or person entitled thereto, 
upon payment of damages and charges; but said payment of damages 
and charges shall not act as a bar to the prosecution of said person, owner 
or persons in control of such livestock, as hereinbefore provided. If the 
amount of damages or costs demanded by the party taking up such live- 
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stock is in excess of the actual damage and actual costs, the owner or 
person in charge of such livestock, may pay same under protest and there- 
after sue to recover the amount paid in excess of the actual damages and 
reasonable costs, provided suit to recover same is filed in the district court 
within sixty (60) days after payment. 


(5) If after due diligence to discover the owner or possessor of such 
livestock, such owner or possessor cannot be found, or the ownership of 
such livestock discovered, the state district taking up such livestock, or 
said owner or claimant shall refuse to pay the amount of damages or 
charges, or furnish bonds therefor, as herein provided, the party taking up 
such livestock shall, within ten (10) days from the time that said livestock 
was taken up, deliver to the sheriff or a constable of the county in which 
the livestock was taken up, a statement containing the information re- 
quired to be given in the notice, hereinbefore set out, and in addition 
thereto, he shall mail, by prepaid registered mail, a copy of said statement 
addressed to the nearest state livestock inspector. Upon receipt of such 
statement, the sheriff or constable shall proceed to advertise and sell, at 
public auction, the livestock so taken up. 


(6) Such livestock shall be sold on five (5) days’ notice posted at the 
courthouse of each county in which any portion of the district lies and 
posted in three (3) public places in such county, one of which shall be 
within the district. Provided, however, that such sheriff may require from 
the state district a good and sufficient bond, conditioned that the state 
district has used reasonable diligence to discover the owner of such stock 
and to notify him in the premises and that all requirements of law on the 
part of the state district to be performed in the premises have been per- 
formed and indemnifying the sheriff against all lability for the sale of 
said livestock except as to his own failure to perform the things required 
of him by law. 


(7) The proceeds of the sale shall, by the sheriff, after first deducting 
his costs and expenses, be applied to the discharge of the claims and the 
costs of the proceedings in selling the property and to the payment of 
the damages, claims and costs of the party taking up such livestock, and 
the remainder, if any, may be paid over to the owner of such livestock, 
if known, and if the owner is not known, then such remainder shall be 
deposited with the county treasurer, who shall keep the same in a public 
fund to be designated state grazing district fund (giving the name of the 
district). A separate fund, styled as above, shall be kept by the county 
treasurer for each of said districts within his county. The county treasurer 
shall make a record of the number and type of animals sold and the brands 
on same, if any, the amount received for same and the amount of deduc- 
tions, which record shall be open to public inspection; and any person mak- 
ing claim to the board of county commissioners at any time within one 
(1) year from date of sale, of ownership of such livestock and submitting 
proof of ownership to such board, with such claim to the satisfaction of 
such board, shall be entitled to receive such excess received from the 
sale of such livestock. Any money received from the sale of any such 
livestock, which shall not be so claimed within one (1) year after such 
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sale, shall, at the expiration of said period, be transferred to the general 
fund of the county. 

(8) No officer, board or employee of any county or of any state dis- 
trict, nor any employee of such officer or board shall be hable for any 
act performed in good faith in discharging official duties under this act; 
and all such acts shall be presumed to have been in good faith and in con- 
formity with this act. 

(9) The state district, or the party taking up such trespassing live- 
stock, may cause same to be impounded at any suitable place within the 
state district, or within five (5) miles from the exterior boundaries thereof, 
and such livestock shall be deemed legally impounded if placed in a corral 
or upon land inclosed by a legal fence or placed in charge of a herder or 
herders. 

(10) Any person taking or rescuing from the possession of a state 
erazing district or an agent thereof any animal taken up and impounded 
pursuant to this section shall be guilty of a misdemeanor and upon con- 
viction thereof shall be punishable by a fine not exceeding two hundred 
dollars ($200.00). 

(11) Regarding fences within the external boundaries of state districts ; 
the cost of construction and maintenance of fence-inclosing lands con- 
trolled by any member, nonmember or state district within the external 
boundaries of such state district, shall be borne by such member, non- 
member or state district, unless otherwise provided for in the duly ap- 
proved bylaws of such state district. 


(12) In the event of the adoption of provisions to the bylaws of a 
state district whereby the cost of construction and maintenance of fence 
is to be distributed proportionately among the parties affected by such 
cost of construction and maintenance of fence, the state district’s propor- 
tionate share of such costs and maintenance shall be financed only by 
assessments levied by the state district against the permittee members 
of the district upon consent thereto by fifty-five per centum (55%) of 
such permittee members. . 

(13) Nothing contained herein shall be so construed as to restrict the 
right of parties to obtain injunctive relief from a court of competent 
jurisdiction. 


History: En. Sec. 26, Ch. 208, L. 1939; 
amd. Sec. 7, Ch. 199, L. 1945; amd. Sec. 
4, Ch. 257, L. 1955. 


Constitutionality 


Whether or not this section is unconsti- 
tutional as denying due process of law to 
those owners who cannot be found cannot 
be raised by persons who do not fall in 
that class. Thompson v. Tobaceo Root 
Co-op. State Grazing Dist., 121 M 445, 193 
P 2d 811, 814. 

Contention that sinee statute makes no 
provision as to who shall determine suffi- 
ciency of bond it must of necessity be for 
the district to determine and that the 
statute is therefore unconstitutional can- 
not be raised by one who has not been ad- 


versely affected by the approval of the 
bond by the district. Thompson v. Tobacco 
Root Co-op. State Grazing Dist., 121 M 
445, 193 P 2d 811, 816. 

This statute is not unconstitutional as 
denying due process in the matter of as- 
certaining the amount of damages and 
costs due and also in ascertaining whether 
the statute applies in a particular case 
since all these issues can be determined 
judicially by depositing bond as security 
in lieu of the livestock taken. Thompson 
v. Tobaeceo Root Co-op. State Grazing 
Dist., 121 M 445, 193 P 2d 811, 816. 


Fence Costs 


Fact that the grazing district is exemp- 
ted from building or paying for any part 


306 


GRASS CONSERVATION 


of partition fences, is a matter falling 
within legislative discretion. Thompson v. 
Tobaeeco Root Co-op. State Grazing Dist., 
121 M 445, 193 P 2d 811, 817. 


Impoundment Power 


The owner of unfenced ranch lands lo- 
eated within the exterior boundaries of a 
state grazing district, who is neither a 
member nor a permittee of the district, 
and upon whose property livestock tres- 
passed, has no right to impound the ani- 
mals nor to recover damages for the tres- 
pass and compensation for their care and 
feed during the time impounded, in his 
action to foreclose the lien upon the 
animals granted by section 46-1410, this 
chapter giving the right to impound to 
the district, not to an individual placed as 
was plaintiff. McKee v. Clark, 115 M 438, 
441, 144 P 2d 1000. 


Land Not Controlled by District 


46-2329 


grazing is done upon land owned or con- 
trolled by the district, without regard to 
whether or not the land is fenced or 
whether the animals merely stray thereon 
or are driven upon it; where animals tres- 
pass upon unfenced land of a nonmember 
or permittee of a grazing district, and 
there is no evidence that they were herd- 
ed upon the land or of overstocking of 
neighboring land and consequent trespass 
upon lands of others, the open range law 
apples. McKee v. Clark, 115 M 438, 442, 
144 P 2d 1000. 


Willful Driving 

Former subdivision (1) applied only to 
cases where livestock was willfully driven 
upon the property within the external 
boundaries of the district, either for the 
purpose of grazing the stock there or for 
the purpose of crossing the land with the 
stock. McKee v. Clark, 115 M 438, 442, 144 


Peds 1000: 
Subdivision (2) applies only when the 


46-2327. Remedies are supplemental. This act shall not be interpreted 
to repeal or abolish any other legal remedies, which a member, a permit- 
tee, or a State district may now have against trespassing livestock, or the 
owner or persons in control thereof and the remedies provided by this act 
are additional and supplemental to the remedies provided by any other 
laws of the state of Montana. 

History: En. Sec. 8, Ch. 199, L. 1945. 


46-2328. Saving provision relative to those in armed services. Nothing 
contained in this act shall be held to suspend or remove any privileges and 
immunities which may be granted to those in the armed services of the 
United States as provided in what is commonly known as the Soldiers and 
Sailors Civil Relief Act of 1940, as amended, for the period of his or her 
service and for a period of six (6) months thereafter. 


History: En. Sec. 9, Ch. 199, L. 1945. 


46-2329. Grazing permits to owners of land not controlled by district. 
When any land is situated within the boundaries of a state district and is 
not leased or controlled by said district and not surrounded by a legal 
fence, any person owning or controlling such lands shall have the right to 
obtain a grazing permit from the state district, the size of which shall be 
determined by the carrying capacity of such land, full consideration being 
given for location of necessary stock water. The use of such permit shall 
be subject to all regulations by the state district. If the person owning or 
controlling such land declines to secure such permit, or fails to lease such 
land to the state district at a fair lease rental and fails to fence such land 
at his own expense, he shall not be entitled to recover damages, for 
trespass by stock grazing under permit, but the state district shall not 
issue a permit to use the carrying capacity of such land. Farming lands 
lying within the external boundaries of a state district shall be protected 
by the owner or lessee to the extent of a legal fence as described in 
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subsection (1) of section 46-1401. The state district or its members shall 
not be liable for damages unless such farmmg lands are protected by a 
sufficient fence as described in this section. 


History: En. Sec. 27, Ch. 208, L. 1939. rights. Thompson v. Tobacco Root Co-op. 
State Grazing Dist., 121. M 445, 193 P 2d 


Constitutionality 811, 816. 
This act does not unreasonably discrim- 
inate against nonmembers who have lands References 
in the district since they have ample op- McKee vy. Clark, 115 M 438, 441, 144 P 


portunity to protect themselves and their 2d 1000. 


46-2330. State grass conservation fund. There is hereby created a 
fund to be known as the state grass conservation fund, which shall consist 
of funds as may be appropriated by the state legislature and placed to the 
credit of such fund. Any funds in the state grazing fund as created by 
Chapter 194, Laws of 1935, are hereby transferred to the state grass 
conservation fund created by this act. However, upon application filed 
within twelve (12) months after the passage and approval of this act by 
any district electing not to come under the provisions of this act the 
proportionate part of the fees remaining within this present state grazing 
fund shall be refunded to said nonco-operating grazing district. 

History: En. Sec. 28, Ch. 208, L. 1939. NOTE.—Chapter 194, Laws 1935, re- 


ferred to above, was repealed by Sec. 32, 
Ch. 208, Laws 1939. 


46-2331. Fees may be imposed by commission against districts. The 
state grass conservation commission shall have authority and right to 
impose such fees against the several state grazing districts of the state of 
Montana and in an amount not in excess of ten cents (10¢) per animal 
unit based upon the number of animal units per year for which the 
district grants permits, to defray any or all expenses created by the state 
erass conservation commission, and said state grass conservation commis- 
sion shall from such fees and collections pay one per cent (1%) of said 
fees and collections to the state treasurer to be placed in the general fund, 
and shall repay to the state treasurer of Montana any and all appropria- 
tions provided by the state of Montana for the establishment of this com- 
mission and the administration of this act when so collected. When such 
appropriation by the state of Montana is repaid, the balance of such funds 
shall be held in the state grass conservation fund, herein created, to be 
expended by order and direction of the state grass conservation commis- 
sion for the further administration of the commission, and thereafter said 
commission shall be maintained by funds obtained from the livestock fees 
hereinbefore provided. If any state district fails or refuses to pay such fee 
or fees on or before the first day of May of each year, and after such dis- 
trict shall have been provided with a full report from the commission of 
all moneys collected and expended by it for its fiscal year next preceding 
that date, the commission shall have authority to compel and levy, col- 
lection and payment by writ of mandate or other appropriate remedy 
against said state district. 


History: En. Sec. 29, Ch. 208, L. 1939; 
amd. Sec. 1, Ch. 241, L. 1961. 
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46-2332. Range for wild game animals. In each state district a suffi- 
cient carrying capacity of range will be reserved for the maintenance of a 
reasonable number of wild game animals, to use the range in common with 
livestock grazing in the district. The Montana grass conservation commis- 
sion may act in an advisory capacity to the state fish and game commis- 
sion in the protection of wildlife within the boundaries of all grazing 
districts. The Montana grass conservation commission shall encourage the 
transfer of beaver from streams where they are doing damage to other 
streams where they are needed. 

History: En. Sec. 30, Ch. 208, L. 1939. 


CHAPTER 24 
RENDERING OR DISPOSAL PLANTS—LICENSING—REGULATION 


Section 46-2401. Licensing of rendering or disposal plants. 

46-2402. Power and authority of the livestock sanitary board to promulgate 
and enforce reasonable rules and regulations. 

46-2403. Power of sanitary board to restrain operation of rendering plant. 

46-2404. Power of livestock sanitary board to revoke license of rendering 
plant. 

46-2405. Power to administer oaths, subpoena witnesses, and receive evidence. 

46-2406. Penalty for violation. 

46-2407. Dead or fallen animal rendering plants—definitions. 

46-2408. Identification tags. 

46-2409. Dead or fallen animal records. 

46-2410. Animals to be tagged. 

46-2411. Production of dead or fallen animal record on demand—animal not 
to be removed during transportation—investigation. 

46-2412. Disposal of hides—inspection—filing of dead or fallen animal record. 

46-2413. Penalty for violation of sections 46-2407 to 46-2412. 


46-2401. Licensing of rendering or disposal plants. It shall be unlaw- 
ful for the following class of business to operate within the state of 
Montana without first securing a license from the livestock sanitary board, 
to wit: 

All rendering or disposal plants or establishments that are intended to 
be operated for the disposal of the bodies or parts of bodies of animals or 
fowl in any manner whatsoever, except for human consumption. 

The license herein provided shall expire on the last day of December of 
the current year in which it is issued. A license fee of five dollars ($5.00) 
shall be charged for all licenses issued under the provisions of this act. 

All license fees collected shall be paid into the general fund of the 
state of Montana. 

History: En. Sec. 1, Ch. 148, L. 1949. Collateral References 
Animals¢€15. 
3 CJS. Animals § 38. 

46-2402. Power and authority of the livestock sanitary board to pro- 
muleate and enforce reasonable rules and regulations. The livestock 
sanitary board is hereby authorized and empowered to promulgate and 
enforce such reasonable rules, regulations or orders as said board may deem 
necessary or proper for the supervision, control and inspection of rendering 
or disposal plants or establishments, their standards and methods of 
operation and their sanitary conditions, and for the supervision, control 
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and inspection of any and all equipment thereof, where said rendering or 
disposal plants or establishments are intended to be operated for the 
disposal of bodies, or parts of bodies, of dead animals or fowl in any 
manner whatsoever, except for human consumption. All vehicles, and all 
equipment appertaining thereto, used for the transportation of such bodies, 
or parts of bodies, shall be subject to such rules, regulations or orders, or 
parts thereof, promulgated by the livestock sanitary board, as are appl- 
cable thereto. Provided, however, that nothing in this act shall be 
construed to apply to the slaughtering and handling of animals or fowl 
for human consumption. 
History: En. Sec. 2, Ch. 148, L. 1949. 


46-2403. Power of sanitary board to restrain operation of rendering 
plant. The livestock sanitary board or its agent is hereby authorized and 
empowered to restrain the operation of any rendering or disposal plant or 
establishment engaged in the collection or handling of the bodies, or parts 
of bodies, of dead animals or fowl, where such operation is carried on in 
violation of the laws of Montana, or the rules, regulations or orders of the 
livestock sanitary board, after a hearing held on five (5) days’ written 
notice of such hearing to the licensee. Provided, however, such restraining 
order may be issued without notice of hearing where, in the discretion of 
the livestock sanitary board or its agent, the violation constitutes a menace 
to public health requiring immediate and summary abatement. Such 
licensee shall have the right of appeal to the district court, upon giving 
written notice of appeal to the restraining authority within ten (10) days 
after service of the restraining order, whether such order be made upon 
hearing or summarily. Such written notice of appeal shall not stay 
execution of the restraining order when such restraining order is issued 
without hearing to restrain a menace to public health requiring immediate 
and summary abatement. Where the restraining order is issued after 
hearing, the hearing before the district court shall be upon the record, 
together with any other or additional evidence which may be adduced. 
Where the order is issued without hearing, the hearing before the district 
eourt shall be upon evidence adduced thereat. Where the appeal is from 
an order issued after hearing, appellant shall pay the cost of the transcript, 
which must be filed not more than thirty (80) days from the date of filing 
notice of appeal, provided, however, the court may extend the time for 
filing the transcript in its discretion. 

History: En. Sec. 3, Ch. 148, L. 1949. 


46-2404. Power of livestock sanitary board to revoke license of render- 
ing plant. Such licenses to operate rendering or disposal plants may be 
revoked at any time by the livestock sanitary board or the state veterinary 
surgeon when they, or he, shall determine that a person to whom the license 
is issued has failed to comply with any statute of the state of Montana, or 
any rules, regulations or orders of the livestock sanitary board, and upon 
hearing before the revoking authority, after ten (10) days’ written notice. 
Such licensee shall have the right of appeal to the district court, upon 
giving written notice of appeal to the revoking authority within ten (10) 
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days after service of the order of the revoking authority. Service and filing 
of such notice of appeal shall stay execution of the order. The hearing 
before the district court shall be upon the record together with any other 
or additional evidence which may be adduced. Appellant shall pay the 
costs of the transcript, which must be filed not more than thirty (30) days 
from the date of filing notice of appeal, provided, however, the court may 
extend the time for filing the transcript, in its discretion. 

_ History: En. Sec. 4, Ch. 148, L. 1949. 


46-2405. Power to administer oaths, subpoena witnesses, and receive 
evidence. Hearings held under this act, for either revocation of licenses 
or to restrain operation, shall be held by the livestock sanitary board or its 
duly authorized agent; and the livestock sanitary board or its agent is 
hereby authorized to administer oaths, subpoena witnesses, and receive 
evidence in order to carry out the provisions of this act. 

History: En. Sec. 5, Ch. 148, L. 1949. 


46-2406. Penalty for violation. Operation of a rendering or disposal 
plant or establishment without a license from the livestock sanitary board, 
or operation of a rendering or disposal plant or establishment in violation 
of a restraining order or after revocation of license shall constitute a 
misdemeanor, punishable by a fine of not less than fifty dollars ($50.00) 
nor more than two hundred fifty dollars ($250.00) for each day of such 
operation. 

History: En. Sec. 6, Ch. 148, L. 1949. 


46-2407. Dead or fallen animal rendering plants—definitions. When 
used in this act: 

(a) ‘Dead or fallen animal” has a restricted meaning and means the 
carcass or dead body of any cow, ox, bull, stag, calf, steer, heifer, horse, 
mule, mare, colt, foal or filly, the continued existence of which would create 
a public nuisance and constitute a hazard to the public health, which is 
not killed for human consumption, and is to be salvaged for the purpose 
of obtaining the hide and grease or fat from such animal. 

(b) “Licensed rendering plant” and “licensed renderer” mean a 
person, copartnership, association or corporation, which is engaged in the 
disposal of dead or fallen animals and which is leensed by the livestock 
sanitary board of the state of Montana. 

History: En. Sec. 1, Ch. 87, L. 1949. 


46-2408. Identification tags. Licensed rendering plants shall provide 
themselves with serially-numbered metal identification tags of a size and 
design to be prescribed by the livestock commission of the state of 
Montana and in a number series to be assigned by the secretary of the 
livestock commission. 

History: En. Sec. 2, Ch. 87, L. 1949. 


46-2409. Dead or fallen animal records. When a licensed renderer or 
his agent receives a dead or fallen animal, he shall present to the person or 
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persons, corporation, or association which has requested him to remove such 
dead or fallen animal, the following dead or fallen animal record for 
execution in quadruplicate, the original copy of which shall accompany the 
carcass and hide until the hide is officially inspected for marks and brands, 
the duplicate of which shall be retained by the licensed renderer for such 
time as the livestock commission shall in its discretion require, the tripli- 
cate of which shall be filed within seven (7) days after its execution and 
without cost in the office of the county clerk and recorder of the county 
wherein the animal is received by the licensed renderer or his agent, and 
the quadruplicate of which shall be retained by the person or persons, 
corporation, or association which requested removal of such dead or fallen 
animal: 


DEAD OR FALLEN ANIMAL RECORD 


Original accompanies carcass and hide until officially inspected. 
Duplicate to be retained by licensed renderer. 


Triplicate to be filed in office of county clerk and recorder of county 
from which dead animal is removed. 


Quadruplicate to be retained by person or persons, corporation, or 
association requesting removal of dead or fallen animals. 

This certifies; thaticl 2.42.4 20 ee 
OL UE es a em , Montana, have this. -:......... day of 005...05: pies 


Tg oer ; requested and ‘authorized the). 00.00 Ae ee ee 
(Name of Licensed Renderer) 
to remove the following described dead animals from -0.000.02.2200-..ccc22cec00ecee-e- 


Pe OO OS a ww Oo nw OO ow eH OOS Owe Ow we O88 OH SOO OS mH COE COSS SH OSES OS OS OSE 6 8886066 e 5 one OS SOON Se aS eee Eee Een Se Uses esr cownaaemeueseseeune 


(Location of dead animal, including county) 


Renderer’s Inspector’s 

No. Of Tag Tag 
Head Description Brands Position Number Number 
(To be (To be 

filled filled 

in by in by 
renderer ) inspector) 


SG mS | EG | eat | 
ee ee Ee 
Ee SSS ee ey eee eee ee eS SS eee 


Oy ee 


I have checked the following appropriate statement : 
[] I am the owner of the above-described animal(s). 
[] I do not know who is the owner of the above-described animal(s). 
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[] I am not the owner of the above-described animal(s), but I know 
the owner to be 


To be executed by licensed renderer or his agent: 
The above dead animal record was executed in my presence and at my 


request this ............ CaveOL te eee Wel A tenets hy) 
(Signature) (Company) (Truck No.) 
History: En. Sec. 3, Ch. 87, L. 1949. Cross-Reference 


Duty of rendering plants with respect 
to animals killed by railroad, sec. 72-409. 


46-2410. Animals to be tagged. At the time of the execution of the 
dead or fallen animal record, provided for above, the licensed renderer 
or his agent who receives a dead or fallen animal shall tag such animal 
with one of the serially numbered identification tags provided in section 
46-2408, and shall at the same time record the number of said tag in the 
proper space provided therefor on the dead or fallen animal record. 

History: En. Sec. 4, Ch. 87, L. 1949. 


46-2411. Production of dead or fallen animal record on demand—animal 
not to be removed during transportation—investigation. A licensed rend- 
erer or his agent who has received a dead or fallen animal shall, upon 
demand of any livestock inspector, sheriff, undersheriff, deputy sheriff, or 
other peace officer, produce for inspection of such officer an executed dead 
or fallen animal record identifying each dead or fallen animal he may be 
transporting when such demand is made, and failure to produce such 
executed dead or fallen animal record upon such demand shall constitute 
a misdemeanor punishable, upon conviction, as hereinafter provided; 
provided, however, that under no circumstances shall a licensed renderer 
or his agent endanger the public health by removing or being required to 
remove any dead or fallen animals from the vehicle in which they are 
being transported until such vehicle arrives at a licensed rendering plant 
where the dead or fallen animal shall be handled and disposed of in 
conformity to the rules and regulations of the livestock sanitary board; 
provided further, however, that if any livestock inspector, sheriff, under- 
sheriff, deputy sheriff, or other peace officer has reasonable and probable 
cause to believe the dead or fallen animals being transported by a licensed 
renderer or his agent were obtained by a commission of a felony, he may 
take the licensed renderer or his agent, as well as the vehicle, into custody 
and proceed with such licensed renderer or his agent to the rendering 
plant of such licensed renderer, where inspection of marks and brands 
and immediate investigation shall be made. 

History: En. Sec. 5, Ch. 87, L. 1949. 


46-2412. Disposal of hides—inspection—filing of dead or fallen animal 
record. When a licensed renderer or his agent disposes of the hides from 
such dead or fallen animals, such hides shall be handled and inspected for 
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marks and brands in conformity to the provisions of sections 46-1101, 
46-1102, 46-1106 to 46-1111. The sheriff, deputy sheriff, or person desig- 
nated by the board of county commissioners or the livestock commission 
who makes such inspection for marks and brands in conformity to sections 
46-1101, 46-1102, 46-1106 to 46-1111 shall complete the original dead or 
fallen animal record which accompanies the hide by inserting thereon, in 
the proper space provided therefor, his inspector’s tag number; and he 
shall file the completed original dead or fallen animal record without cost 
in the office of the county clerk and recorder, together with the duplicate 
certificate of inspection required to be filed by said sections 46-1101, 
46-1102, 46-1106 to 46-1111. 
History: En. Sec. 6, Ch. 87, L. 1949. 


46-2413. Penalty for violation of sections 46-2407 to 46-2412. Any 
person or persons who violate any of the provisions of this act, or who 
willfully falsifies any of the records required by this act to be kept, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than fifty dollars ($50.00), nor more than 
two hundred fifty dollars ($250.00), or by imprisonment in the county jail 
for a period of not less than thirty (30) days nor more than ninety (90) 
days, or by both such fine and imprisonment. 

History: En. Sec. 7, Ch. 87, L. 1949. 


CHAPTER 25 
ARTIFICIAL INSEMINATION OF ANIMALS AND POULTRY 


Section 46-2501. Statement of purpose. 

46-2502. Definition of “sire.” 

46-2503. Definition of “artificial insemination.” 

46-2504. License necessary to practice artificial insemination. 

46-2505. Act to be administered by Montana livestock sanitary board. 

46-2506. Applicant’s character and qualifications. 

46-2507. Application for license—fees. 

46-2508. Examination. : 

46-2509. Annual expiration of license—right of livestock sanitary board to 
require examination on renewal of license—effect of delinquency 
of license. 

46-2510. Revocation or suspension of licenses. 

46-2511. Livestock sanitary board to maintain register. 

46-2512. Licensees to maintain certain records. 

46-2513. Penalties. 

46-2514. Artificial inseminators from other states. 

46-2515. Only certain sires to be used for artificial insemination. 


46-2501. Statement of purpose. The practice of artificial insemination 
of animals and poultry in the state of Montana is hereby declared to be 
subject to regulation by the Montana livestock sanitary board, as pre- 
scribed in this act. Nothing herein shall be interpreted so as to require 
veterinarians duly licensed by the state of Montana to acquire the license 
hereinafter provided, but all such veterinarians shall be subject to all other 
provisions of this act. Nothing herein shall be interpreted to permit persons 
who practice artificial insemination who are not duly licensed as veteri- 
harlans to use or prescribe medicine, including chemical drugs, perform 
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surgical operations, practice obstetrics, or otherwise practice veterinary 
medicine in any of its phases, other than as specifically permitted by this 
act. 

History: En. Sec. 1, Ch. 37,-L. 1953. Collateral References 


Animals@17. 
3 C.J.S. Animals § 40. 


46-2502. Definition of “sire.” “Sire,” as used herein, shall mean the 
male animal of any species, including, but not limited to, bulls, stallions, 
rams, boars, studs, bucks and cocks. 

‘History: En. Sec. 2, Ch. 37, L. 1953. 


46-2503. Definition of “artificial insemination.” “Artificial insemina- 
tion,’ as used herein shall mean the fertilization of or the attempt to 
fertilize the ova of the female animal by placing and implanting by arti- 
ficial means in the genital tract of the female animal the seminal fluid 
obtained from the male animal. 

History: En. Sec. 3, Ch. 37, L. 1953. 


46-2504. License necessary to practice artificial insemination. It is 
unlawful for any person to practice artificial insemination of animals 
except as otherwise provided herein, unless he shall first obtain a license 
so to do as provided in this act. No license shall be required of or by 
any person to perform artificial insemination upon his own domestic 
animals. 

History: En. Sec. 4, Ch. 37, L. 1953. 


46-2505. Act to be administered by Montana livestock sanitary board. 
This act shall be administered by the livestock sanitary board and in 
addition to any powers now conferred by law the livestock sanitary board 
shall have the following powers and duties: 


(a) To conduct examinations to ascertain the qualifications and fitness 
of applicants to practice artificial insemination in the state of Montana. 


(b) To prescribe rules and regulations for a fair and wholly impartial 
examination of candidates to practice artificial insemination. 


(ec) To preseribe rules and regulations defining a course on artificial 
Insemination and sanitation and to determine the sufficiency of any such 
course for the purpose of qualifying persons to be licensed under this act. 


(d) To conduct hearings or proceedings to revoke licenses of persons 
practicing under this act and to revoke such licenses for due cause, or 
upon such hearing to refuse, for due cause, a renewal of license to any 
person practicing artificial insemination. 

(e) To promulgate such reasonable rules, regulations, and orders not 
eontrary to the provisions of this act, when required, as may be necessary 
for the proper administration of this act, specifically including, but not 
limited to, rules, regulations, and orders relating to the means for preser- 
vation of semen and the use of semen imported into the state of Montana 
from other states, territories, and possessions of the United States and 
foreign countries. 

History: En. Sec. 5, Ch. 37, L. 1953. 
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46-2506. Applicant’s character and qualifications. Every applicant for 
a license to practice artificial insemination as in this act defined shall be a 
person of good moral character and a graduate of such a course in artificial 
insemination and sanitation, as may be prescribed by the livestock sanitary 
board or any equivalent course. 
History: En. Sec. 6, Ch. 37, L. 1953. 


46-2507. Application for license—fees. Application for a license shall 
be made in writing by the applicant at such time, in such form and 
accompanied by such proof of applicant’s fitness to practice as the livestock 
sanitary board may from time to time prescribe. The livestock sanitary 
board is authorized to charge every applicant a license fee of ten dollars 
($10.00) which shall accompany the application; provided that those 
persons actually engaged in the practice of artificial insemination within 
the state of Montana at the time of the passage and approval of this act 
shall be exempted from the payment of the $10.00 application fee. The 
request of each person so licensed for annual renewal license shall be 
accompanied by a fee of two dollars and fifty cents ($2.50). All receipts 
from the above-mentioned license payments shall be placed in the general 
fund. 

History: En. Sec. 7, Ch. 37, L. 1953. 


46-2508. Examination. Each applicant shall be examined in writing 
by a duly appointed employee, or an officer of the livestock sanitary board. 
Such written examination shall be given to determine the: knowledge of 
such applicant of the practice of artificial insemination. Such examination 
shall consist of such questions and cover such phases of the practice as 
may be prescribed from time to time by the said livestock sanitary board. 


No applicant shall be granted a license who shall fail to satisfactorily 
pass the examination. 


In addition to such written examination, the applicant shall be exam- 
ined in the art and skill of artificial insemination in such a manner and 
by such methods as shall reveal applicant’s ability to practice artificial 
insemination. 


Should an applicant who is required to procure a license as a prerequi- 
site for engaging in the practice of artificial insemination fail to pass the 
required examination, the applicant may be re-examined at any regular 
or special examination thereafter upon the payment of ten dollars ($10.00) 
re-examination fee. 

History: En. Sec. 8, Ch. 37, L. 1953. 


46-2509. Annual expiration of license—right of livestock sanitary board 
to require examination on renewal of license—effect of delinquency of 
license. If the applicant shall pass such examination, as is herein provided 
to be given, and shall show that he is a person of good moral character, 
and that he possesses the qualifications required by this act to entitle him to 
a license to practice artificial insemination, he shall be entitled to a license 
authorizing him to practice such artificial insemination within the state 
of Montana. 
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If the applicant shall satisfactorily pass the examination required, has 
made all other requirements provided for, and has shown himself to be 
otherwise possessed of the necessary qualifications, he shall have issued 
to him a license to practice artificial insemination in the state of Montana. 
All licenses shall expire prior to the fifteenth (15th) day of January of 
each and every year at which time all licenses shall have been renewed. 
No examination shall be required on the renewal of a license, provided 
that the livestock sanitary board may require, if it deems it advisable, that 
any applicant for a renewal license shall take and pass an examination 
before his license be renewed to him. If the license has not been renewed 
on or before the first (1st) day of July next following the prescribed date 
for renewal, it will be necessary for such an applicant to take and satis- 
factorily pass an examination and meet all other requirements provided 
for by these rules and regulations before a license can be issued to him. 

History: En. Sec. 9, Ch. 37, L. 1953. 


46-2510. Revocation or suspension of licenses. The livestock sanitary 
board may either refuse to issue or refuse to renew or suspend or revoke 
any license upon any of the following grounds: 

(a) Fraud or deception in procuring the license. 

(b) The publication or use of any untruthful or improper statement, 
or representation with the view of deceiving the public, or any client or 
customer in connection with the practice of artificial insemination. 

(c) The conviction of a felony as shown by a certified copy of the 
record of the court of conviction. 

(d) Habitual intemperance in the use of intoxicating liquors, or 
habitual addiction to the use of morphine, cocaine, or other habit forming 
drugs. 

(e) Immoral, unprofessional, or dishonorable conduct manifestly dis- 
qualifying the licensee from practicing artificial insemination. 

(f) Gross malpractice. 

(g) Continued practice by a person knowingly having an infectious 
or contagious disease communicable to animals. 

(h) Violation of any of the provisions of this act or of any of the 
rules, regulations or orders promulgated by the livestock sanitary board to 
carry out the provisions of this act. 


The livestock sanitary board may neither refuse to issue, nor refuse 
to renew, nor suspend, nor revoke any license, however, for any such 
cause, unless the person accused has been given at least twenty (20) days’ 
notice in writing of the charge against him, and a public hearing by the 
livestock sanitary board is first had. 


Such hearing shall be held by the livestock sanitary board or its duly 
authorized agent; and the livestock sanitary board or its duly authorized 
agent is hereby authorized to administer oaths, subpoena witnesses and 
compel the production of relevant books and papers and receive evidence 
in order to carry out the provisions of this act. 

History: En, Sec. 10, Ch. 37, L. 1953. 
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46-2511. Livestock sanitary board to maintain register. The livestock 
sanitary board shall keep on file a register for all applicants for licenses, 
rejected applicants, and persons permitted to practice under this act. 

History: En. Sec. 11, Ch. 37, L. 1953. 


46-2512. Licensees to maintain certain records. Every person prac- 
ticing artificial insemination, as herein defined, in the state of Montana 
must make and keep a record showing each artificial insemination per- 
formed by him, the date thereof, the owner of the animal so inseminated, 
and the source of the semen used by him for such purpose, and such other 
data as may, from time to time, be required by the livestock sanitary board 
or respective livestock breed associations where registered livestock are 
inseminated. Such records shall, at all times, be open to the livestock 
sanitary board or its duly authorized representatives for examination and 
inspection, and in addition thereto the method and procedure used by any 
person in the practice of artificial insemination under this act may be 
examined, inspected, and investigated by the livestock sanitary board or 
its duly authorized representative at any time. 

History: En. Sec. 12, Ch. 37, L. 1953. 


46-2513. Penalties. Any person who practices or attempts to practice 
artificial insemination, who publicly advertises for the purpose of prac- 
ticing artificial insemination, or who uses any word or designation, title, 
or abbreviation calculated to induce belief that he is qualified to practice 
artificial insemination, without a license as provided in this act, shall be 
eulty of a misdemeanor, and shall be punished by a fine of not less than 
one hundred dollars ($100.00) or by imprisonment in the county jail for 
not less than thirty (30) days, or by both such fine and imprisonment. 

History: En. Sec. 13, Ch. 37, L. 1953. 


46-2514. Artificial inseminators from other states. Artificial insemin- 
ators coming from other states, who have passed the requirements of their 
respective states, may be permitted to practice in the state of Montana, 
subject to the payment of the necessary fees, but the standards and exami- 
nations conducted by the other states must first be passed upon and 
approved by the livestock sanitary board. 

History: En. Sec. 14, Ch. 37, L. 1953. 


46-2515. Only certain sires to be used for artificial insemination. All 
sires used for artificial insemination must be free from brucellosis, vibri- 
osis, trichomoniasis, dourine, posthitis, pullorum disease and all other 
transmissible, infectious, contagious diseases and all transmissible heredi- 
tary malformations and other detrimental or undesirable characteristics. 
Proof of fitness and purity of breed of such sires shall be provided to the 
livestock sanitary board by the owner or parties providing such sires for 
artificial insemination. 


Semen imported into the state of Montana from other states, territories 
and possessions of the United States or from foreign countries shall not be 
used by any artificial inseminator until proof is made to the satisfaction 
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of the livestock sanitary board that the sire from which such semen was 
taken was free from the above-mentioned diseases. 
History: En. Sec. 15, Ch. 37, L. 1953. 


CHAPTER 26 


REGULATION OF INDUSTRY TREATING OR FEEDING GARBAGE 
TO SWINE AND OTHER ANIMALS 


Section 46-2601. Definitions when used in this act. 
46-2602. Licenses. 
46-2603. Applications for licenses. 
46-2604. Power and authority of livestock sanitary board to promulgate and 
enforce reasonable rules and regulations. 
46-2605. Entry of premises for inspection—keeping of records. 
46-2606. Power of sanitary board to restrain operation of garbage feeder. 
46-2607. Power of sanitary board to revoke license of garbage feeder. 
46-2608. Power to administer oaths, subpoena witnesses, and receive evidence. 
46-2609. Cooking or other treatment of garbage. 
46-2610. Garbage originating on or removed from airplanes shall not be 
treated or fed. 
46-2611. Penalties. 


46-2601. Definitions when used in this act. (a) “Garbage” means 
putrescible animal and vegetable wastes resulting from the handling, 
preparation, cooking and consumption of foods, including animal carcasses 
or parts thereof. (b) “Person” means the state, any municipality, political 
subdivision, school district, institution, public or private corporation, indi- 
vidual, partnership, or other entity. (c) “Garbage feeder” means a person 
who handles, prepares, cooks, or otherwise treats garbage to feed to swine 
or other animals, as well as a person who feeds garbage to swine or other 
animals. 

History: En. Sec. 1, Ch. 63, L. 1953. 


46-2602. Licenses. (a) It shall be unlawful for any person to handle, 
prepare, cook or otherwise treat garbage to feed to swine or other animals, 
or to feed garbage to swine or other animals, without first securing a 
license therefor from the livestock sanitary board, provided, however, that 
one license, issued to the entrepreneur, corporation or individual responsible 
for a particular garbage feeding enterprise shall cover all garbage feeders 
concerned with enterprise. The license herein provided shall expire on the 
last day of December of the current year in which it is issued. A license 
fee of five dollars ($5.00) shall be charged for all licenses issued under the 
provisions of this act. All license fees collected shall be paid into the 
general fund of the state of Montana. (b) This act shall not apply to 
any person who feeds only his own household garbage to swine or other 
animals. 

History: En. Sec. 2, Ch. 63, L. 1953. Collateral References 


Licenses©11(1). 
53 C.J.S. Licenses § 30. 


46-2603. Applications for licenses. Any person desiring to obtain a 
heense to feed garbage to swine or other animals shall make written 
application therefor to the livestock sanitary board in accordance with 
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the rules, regulations or orders prescribed by said board applying to such 
applications. 
History: En. Sec. 3, Ch. 63, L. 1953. 


46-2604. Power and authority of livestock sanitary board to promul- 
gate and enforce reasonable rules and regulations. The livestock sanitary 
board is hereby charged with administration and enforcement of the provi- 
sions of this act, and is hereby authorized and empowered to promulgate 
and enforce such reasonable rules, regulations or orders as said board may 
deem necessary or proper for the supervision, control and inspection of 
persons who handle, prepare, cook, or otherwise treat garbage to feed to 
swine or other animals or who feed garbage to swine or other animals. 
Such rules, regulations or orders shall apply to and govern the method 
of applying for a license, standards and methods of operation, sanitary 
conditions of premises where garbage is treated for feeding or fed, the 
control and inspection of any and all equipment used to store, treat, or 
feed garbage and any and all equipment, including all vehicles, used for 
the transportation of garbage. 

History: En. Sec. 4, Ch. 63, L. 1953. 


46-2605. Entry of premises for inspection—keeping of records. (a) 
Any authorized representative of the livestock sanitary board shall have 
the power, and is hereby authorized, to enter at reasonable times upon any 
private or public property for the purpose of inspecting and investigating 
conditions relating to the treating of garbage to be fed to swine or other 
animals or the feeding of garbage to swine or other animals. (b) Any 
authorized representative of the livestock sanitary board may examine any 
records or memoranda pertaining to the treatment or feeding of garbage 
to swine or other animals. The livestock sanitary board may require 
maintenance of such records as it determines in its discretion to be 
necessary, relating to the operation of equipment for and procedure of 
treating or feeding garbage to swine or other animals, and may require 
copies of such records to be submitted to the said board periodically. 

History: En. Sec. 5, Ch. 63, L. 1953. 


46-2606. Power of sanitary board to restrain operation of garbage 
feeder. The livestock sanitary board or its authorized agent is hereby 
authorized and empowered to restrain the operation of any licensed gar- 
bage feeder whose operation is carried on in violation of the laws of 
Montana or the rules, regulations, or orders of the livestock sanitary board, 
after a hearing held on five (5) days’ written notice of such hearing to the 
licensee. Provided, however, such restraining order may be issued without 
notice of hearing where, in the discretion of the livestock sanitary board 
or its agent, the violation constitutes a menace to public or animal health 
requiring immediate and summary abatement. Such licensee shall have the 
right of appeal to the district court, upon giving written notice of appeal 
to the restraining authority within ten (10) days after service of the 
restraining order, whether such order be made upon hearing or summarily. 
Such written notice of appeal shall not stay execution of the restraining 
order when such restraining order is issued without hearing to restrain a 
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menace to public health requiring immediate and summary abatement. 
Where the restraining order is issued after hearing, the hearing before the 
district court shall be upon the record, together with any other or addi- 
tional evidence which may be adduced. Where the order is issued without 
hearing, the hearing before the district court shall be upon evidence 
adduced thereat. Where the appeal is from an order issued after hearing, 
appellant shall pay the costs of the transcript, which must be filed not 
more than thirty (80) days from the date of filing notice of appeal, 
provided, however, the court may extend the time for filing the tran- 
seript in its discretion. Such cost of transcript shall be paid to such 
appellant in the same manner as other court costs if such appellant 
ultimately prevails in such appeal. 

History: En. Sec. 6, Ch. 63, L. 1953. 


46-2607. Power of sanitary board to revoke license of garbage feeder. 
Such licenses to feed garbage to swine or other animals may be revoked, 
at any time by the livestock sanitary board or the state veterinary surgeon 
when they, or he, shall determine that a person to whom the license is 
issued has failed to comply with any statute of the state of Montana, or 
any rules, regulations or orders of the livestock sanitary board, and upon 
hearing before the revoking authority, after ten (10) days’ written notice. 
Such licensee shall have the right of appeal to the district court, upon 
giving written notice of appeal to the revoking authority within ten (10) 
days after service of the order of the revoking authority. Service and 
filing of such notice of appeal shall stay execution of the order. The 
hearing before the district court shall be upon the record together with 
any other or additional evidence which may be adduced. Appellant shall 
pay the costs of the transcript, which must be filed not more than thirty 
(30) days from the date of filing notice of appeal, provided, however, the 
court may extend the time for filing the transcript, in its discretion. Such 
cost of transcript shall be paid to such appellant in the same manner as 
other court costs if such appellant ultimately prevails in such appeal. 

History: En. Sec. 7, Ch. 63, L. 1953. 


46-2608. Power to administer oaths, subpoena witnesses, and receive 
evidence. Hearings held under this act, for either revocation of licenses 
or to restrain operation, shall be held by the livestock sanitary board or 
its duly authorized agent; and the livestock sanitary board or its agent 
is hereby authorized to administer oaths, subpoena witnesses, and receive 
evidence in order to carry out the provisions of this act. 

History: En. Sec. 8, Ch. 63, L. 1953. 


46-2609. Cooking or other treatment of garbage. All garbage, regard- 
less of previous processing, shall, before being fed to swine or other ani- 
mals, be thoroughly heated to at least 212°F. for at least thirty (380) 
minutes, unless treated in some other manner which shall be approved in 
writing by the livestock sanitary board as being equally effective for the 
protection of public and animal health. 

History: En. Sec. 9, Ch. 63, L. 1953. 
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46-2610. Garbage originating on or removed from airplanes shall not 
be treated or fed. No garbage originating on or removed from airplanes 
landing within the state of Montana shall be treated for feeding or be fed 
to swine or other animals. The powers granted in section 46-2605 to 
representatives of the livestock sanitary board to enter upon private or 
public property for the purpose of inspecting and investigating conditions 
relating to the treating of garbage to be fed to swine or other animals or 
the feeding of garbage to swine or other animals are hereby specifically 
declared to extend to and include the imspection and investigation of 
garbage disposal methods employed at airports and all facilities thereon 
and aircraft. 

History: En. Sec. 10, Ch. 63, L. 1953. 


46-2611. Penalties. Any person who shall violate any of the provisions 
of, or who fails to perform any duty imposed by this act shall be guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a 
fine of not less than fifty dollars ($50.00) nor more than two hundred 
fifty dollars ($250.00), or by imprisonment for a term of not more than six 
(6) months, or by both such fine and imprisonment. In addition thereto, 
such person may be enjoined from continuing such violation. Each day 
upon which such violation occurs shall constitute a separate violation. 

History: En. Sec. 11, Ch. 63, L. 1953. 


CHAPTER 27 
COUNTY LIVESTOCK PROTECTIVE COMMITTEES 


Section 46-2701. Petition for county livestock protective committee—members—term 
—definitions. 
46-2702. Organization of committee—officers—meetings. 
46-2703. Powers and duties of committee. 
46-2704. Tax levy—special fund. 
46-2705. Special livestock deputy—duties—compensation. 
46-2706. Discontinuing county livestock protective committee. 
46-2707. Co-operation with committee by adjoining county. 
46-2708. County may defray part of expenses of administering the act. 


46-2701. Petition for county livestock protective committee—members 
—term—definitions. The board of county commissioners must, upon re- 
celpt of a petition or petitions to do so, signed by at least fifty-one per 
eent (51%) of the owners of cattle in the county, and such petitioners 
owning at least fifty-five per cent (55%) of the cattle as shown by the 
most recent completed assessment records of the county assessor, set up a 
county livestock protective committee of three (3) members. Members 
appointed to serve on such committee shall be residents of the county 
engaged in the business of raising cattle. If there be in the county any 
organization of cattle growers the county commissioners shall give prefer- 
ence to names submitted by any such group for appointment to such com- 
mittee. The term for which said committee members shall be appointed 
shall be two (2) years with two (2) members of the first committee named 
to serve for two (2) years, one (1) member to serve for one (1) year. 
Members of such committee shall receive no remuneration or reimburse- 
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ment for expenses for serving on said committee. By “organization of 
cattle growers” as used in this section is meant any group or organization 
holding regular meetings at least annually, having officers, and composed 
predominantly of cattle growers resident in the county, with its member- 
ship open to cattle growers willing to abide by its governing rules or 
bylaws, and its general purpose being the promotion of the interests of 
its members in matters pertaining to the cattle or livestock industry, 
provided, however, that if owners of sheep in the county desire to come 
under the provisions of this act in co-operation with owners of cattle, they 
shall file a like petition to that set out herein for owners of cattle, and in 
such case at least one member of said livestock protective committee shall 
be a sheep grower, and where the word “cattle” appears in this act it shall 
be deemed to comprehend also the word “sheep”; provided, that owners 
of sheep alone may form a county livestock protective committee, in which 
case the word “cattle” as in this act contained shall be considered as if 
it were the word “sheep”; and provided further, that the levy as provided 
in section 46-2704 hereof shall, in the case of sheep, not exceed five cents 
(5c) per head. 
History: En. Sec. 1, Ch. 168, L. 1953. Collateral References 


Counties@21%. 
20 C.J.S. Counties § 49. 


46-2702. Organization of committee—officers—meetings. Said county 
livestock protective committee shall upon appointment, and annually there- 
after, organize by election of a chairman and a secretary. Meetings of the 
committee shall be held at the call of the chairman or any two members 
of the committee. Minutes of all meetings of the committee shall be kept 
by the secretary. Such minutes shall be presented at the ensuing meeting 
of the committee and upon approval thereof shall be signed by the chair- 
man and secretary, and immediately thereafter deposited with the county 
elerk and recorder, and kept available for public inspection. 

History: En. Sec. 2, Ch. 168, L. 1953. 


46-2703. Powers and duties of committee. Said county livestock 
protective committee shall have power, and it is hereby made the duty of 
such committee, to advise, assist and co-operate with the Montana livestock 
commission, the board of county commissioners, the sheriff and all other 
public officials or police officers having duties pertaining to hide and brand 
inspection, apprehension of livestock rustlers and the prevention of rust- 
ling, enforcement of laws governing the movement and sale of livestock, 
the treatment and prevention of livestock diseases and such other matters 
as are of interest and value to the livestock industry in the county. 

History: En. Sec. 3, Ch. 168, L. 1953. 


46-2704. Tax levy—special fund. Said county livestock protective com- 
mittee may recommend to the board of county commissioners the levy of 
a tax in an amount not to exceed twenty-five cents (25c) per head on all 
assessable cattle in the county on the first Monday of March and the board 
of county commissioners shall thereupon be empowered to levy such tax, 
to be collected as other taxes on personal property, and when collected to 
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be deposited by the county treasurer in a special fund to be known as the 
stockmen’s special deputy fund, together with any other funds made avail- 
able from county, state, federal or private sources for the purposes of this 
act. 


History: En. Sec. 4, Ch. 168, L. 1953; 
amd. Sec. 1, Ch. 10, L. 1955. 


46-2705. Special livestock deputy—duties—compensation. Said county 
livestock protective committee may recommend to the board of county 
commissioners the appointment of a special livestock deputy, satisfactory 
to the Montana livestock commission and the sheriff, whose duties shall be 
to assist said Montana livestock commission and said sheriff in the enforce- 
ment of hide and brand inspection laws, and laws governing the movement 
and sale of livestock and the treatment and prevention of livestock 
diseases, laws pertaining to the apprehension of livestock rustlers and the 
prevention of rustling, and such other laws as may exist of particular 
concern to the livestock industry of the county, particularly as to cattle. 
Such special livestock deputy may receive a commission from the Montana 
livestock commission and appointment as a deputy from the sheriff of the 
county, and shall give such bond for the faithful performance of his duties 
as may be required from officers performing similar duties. Such special 
livestock deputy shall receive compensation for his services and for mileage 
traveled in the performance of his duties in an amount set by the board 
of county commissioners, upon the recommendation of the committee, to 
be paid from said stockmen’s special deputy fund and from the county 
gveneral fund in the proportions set by the board of county commissioners, 

History: En. Sec. 5, Ch. 168, L. 1953. 


46-2706. Discontinuing county livestock protective committee. Upon 
receipt of a petition or petitions signed as provided in section 46-2701, the 
board of county commissioners may discontinue said county livestock 
protective committee, provided, however, that such action in discontinuing 
said committee shall not affect any levy made prior to the receipt of such 
petition or petitions, and the proceeds of any levy made shall be used for 
the purposes as in this act set out. 

History: En. Sec. 6, Ch. 168, L. 1953. 


46-2707. Co-operation with committee by adjoining county. The board 
of county commissioners of any county adjoining a county availing itself 
of the provisions of this act may co-operate in the administration of this 
act. 

History: En. Sec. 7, Ch. 168, L. 1953. 


46-2708. County may defray part of expenses of administering the act. 
Nothing in this act shall be construed to limit or deprive the board of 
county commissioners to participate in defraying a part of the expense 
of the administration of this act. 

History: En. Sec. 8, Ch. 168, L. 1953. 
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TITLE 47 
LOANS 


Chapter 1. 


Loans for use or exchange—loan of money, 47-101 to 47-128. 


2. Consumer Loan Act, 47-201 to 47-228. 


CHAPTER 1 
LOANS FOR USE OR EXCHANGE—LOAN OF MONEY 


Section 47-101. Loan defined. 


47-102. Title to property lent. 
47-103. Care required of borrower. 
47-104. Same—of animal for use. 
47-105. Degree of skill. 
47-106. Borrower—when to repair injuries. 
47-107. Use of thing lent. 
47-108. Relending forbidden. 
47-109. Borrower—when to bear expenses. 
47-110. Lender liable for defects. 
47-111. Lender may require return of thing lent. 
47-112. When returnable without demand. 
47-113. Place of return. 
47-114. Loan for exchange defined. 
47-115. Same—optional loan. 
47-116. Title to property lent—expenses—increase. 
47-117. Contract cannot be modified by lender. 
47-118. Certain sections applicable. 
47-119. Loan of money, what constitutes. 
47-120. Loan to be repaid in current money. 
47-121. Loan presumed to be on interest. 
47-122.. Interest defined. 
47-123. Annual rate. 
47-124, Legal interest. 
47-125. Same—any rate not exceeding ten per cent allowed by agreement. 
47-126. Penalty for usury—action to recover excessive interest. 
47-127. Interest becomes part of principal, when. 
47-128. Interest—judgment. 
47-101. (7702) Loan defined. A loan for use is a contract by which 


one gives to another the temporary use and possession of personal prop- 
erty, and the latter agrees to return the same thing to him at a future time, 


without reward for its use. 


History: En. Sec. 2550, Civ. C. 1895; 
re-en. Sec. 5188, Rev. C. 1907; re-en. Sec. 
7702, R. C. M. 1921. Cal. Civ. C. Sec. 1884. 
Field Civ. C. Sec. 948. 


Marital Separation Agreement 


Where under a separation agreement the 
wife accepted certain real property in full 
satisfaction of her rights in the property 
of the husband, and the latter granted her 
permission to use household furniture 
owned by him until he should want it, the 
transaction constituted a bailment for the 
benefit of the wife for an indefinite pe- 


riod, a loan within the meaning of this 
section. Viers v. Webb, 76 M 388, 42, 245 
P 257. 


References 

Ferry & Co. v. Forquer, 61 M 336, 342, 
202 P 193; State ex rel. Olsen v. Sundling, 
128 M 596, 281 P 2d 499, 502. 


Collateral References 
Bailment¢=2. 

8 C.J.S. Bailments § 7. 

See 6 Am. Jur. 127, Bailments. 
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47-102. (7703) Title to property lent. A loan for use does not transfer 
the title to the thing; and all its increase during the period of the loan 
belongs to the lender. 


History: En. Sec. 2551, Civ. C. 1895; Collateral References 
re-en. Sec. 5189, Rev. C. 1907; re-en. Sec. Accession@=1; Bailment€=2, 7. 
7703, R. C. M. 1921. Cal. Civ. C. Sec. 1885. 1 CJ.S. Accession §2; 8 OJ.S. Bail- 
Field Civ. C. Sec. 949. ments §§ 7, 20. 
References 6 Am. Jur. 211, Bailments, §§ 88 et seq. 
Ferry & Co. v. Forquer, 61 M 336, 342, 
202 eP S193: 


47-103. (7704) Care required of borrower. A borrower for use must 
use great care for the preservation in safety and in good condition of the 
thing lent. 


History: En. Sec. 2552, Civ. C. 1895; 8 C.J.S. Bailments § 26. 
re-en. Sec. 5190, Rev. C. 1907; re-en. Sec. 6 Am. Jur. 324, Bailments, §§ 240 et seq. 
7704, R. C. M. 1921. Cal. Civ. C. Sec. 1886. 
Field Civ. CG. Sec. 950. Breach of implhed warranty of suita- 
bility as defense in action for negligent 
Collateral References misuse of leased chattel. 68 ALR 2d 866. 
Bailment¢-11. 


47-104. (7705) Same—of animal for use. One who borrows a living 
animal for use must treat it with great kindness, and provide everything 
necessary and suitable for it. 


History: En. Sec. 2553, Civ. C. 1895; Collateral References 
re-en. Sec. 5191, Rev. C. 1907; re-en. Sec. 2 Am. Jur. 706, Animals, § 19 
7705, R. C. M. 1921. Cal. Civ. C. Sec. 1887. ‘ 4 : 
Field Civ. C. Sec. 951. 


47-105. (7706) Degree of skill. A borrower for use is bound to have 
and to exercise such skill in the care of the thing lent as he causes the 
lender to believe him to possess. 


History: En. Sec. 2554, Civ. C. 1895; 7706, R. C. M. 1921. Cal. Civ. C. Sec. 1888. 
re-en. Sec. 5192, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 952. 


47-106. (7707) Borrower—when to repair injuries. A borrower for 
use must repair all deteriorations or injuries to the thing lent, which are 
occasioned by his negligence, however slight. 


History: En. Sec. 2555, Civ. C. 1895; Collateral References 
re-en. Sec. 5193, Rev. C. 1907; re-en. Sec. 6 Am. Jur. 291, Bailments, §§ 200-207. 
7707, R. C. M. 1921. Cal. Civ. C. Sec. 1889. 
Field Civ. C. Sec. 953. Liability of bailee of motorboat for 


damage to bailed property. 63 ALR 2d 355. 


47-107. (7708) Use of thing lent. The borrower of a thing for use 
may use it for such purposes only as the lender might reasonably antici- 
pate at the time of lending. 


History: En. Sec. 2556, Civ. C. 1895; 7708, R. C. M. 1921. Cal. Civ. C. Sec. 1890. 
re-en. Sec. 5194, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 954. 


47-108. (7709) Relending forbidden. The borrower of a thing for use 
must not part with it to a third person, without the consent of the lender. 


History: En. Sec. 2557, Civ. C. 1895; Collateral References 
re-en. Sec. 5195, Rev. C. 1907; re-en. Sec. Bailment¢G>17. 
7709, R. C. M. 1921. Cal. Civ. C. Sec. 1891. 8 C.J.S. Bailments § 38. 


Field Civ. C. Sec. 955. 
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47-109. (7710) Borrower—when to bear expenses. The borrower of a 
thing for use must bear all its expenses during the loan, except such as are 
necessarily incurred by him to preserve it from unexpected and unusual 
injury. For such expenses he is entitled to compensation from the lender, 
who may, however, exonerate himself by surrendering the thing to the 
borrower. 


History: En. Sec. 2558, Civ. C. 1895; 
re-en. Sec. 5196, Rev. C. 1907; re-en. Sec. 
7710, R. C. M. 1921. Cal. Civ. C. Sec. 1892. 
Field Civ. C. Sec. 956. 


47-110. (7711) Lender liable for defects. The lender of a thing for 
use must indemnify the borrower for damage caused by defects or vices in 
it, which he knew at the time of lending, and concealed from the borrower. 


History: En. Sec. 2559, Civ. C. 1895; 
re-en. Sec. 5197, Rev. C. 1907; re-en. Sec. 
7711, R. C. M. 1921. Cal. Civ. C. Sec. 1893. 
Field Civ. C. Sec. 957. 


Collateral References 


Bailment@-19. 
8 C.J.S. Bailments § 34. 


Collateral References 


Bailment€=9. 
8 C.J.S. Bailments § 25. 
6 Am. Jur. 286, Bailments, §§ 192 et seq. 
Knowledge of Defect 

In an action for damages for personal 
injuries sustained by the borrower of an 


Tort liability of one renting or loaning 
airplane to another. 4 ALR 2d 1306. 


automobile by reason of a defect in the 
steering gear, where it was incumbent upon 
plaintiff to charge in unqualified terms 
that defendant, the lender, knew of such 
defect and failed to warn the borrower 
thereof, the allegation that the former 
knew or in the exercise of ordinary care 
should have known thereof was insufficient 


Liability of bailor of automotive ma- 
chine for personal injury or death due to 
defects therein. 46 ALR 2d 404. 

Liability of bailor of motorboat for in- 
jury or damage. 63 ALR 2d 354. 

Warranties in connection with leasing 
or hiring of chattels. 68 ALR 2d 850. 

Liability of self-service laundry for per- 


to charge a breach of legal duty on the sonal injury of patron from defect in 
part of the latter, rendering the complaint washing machine or wringer. 69 ALR 2d 
subject to a general demurrer. Dickason v. 1228. 
Dickason, 84 M 52, 59, 274 P 145. 

47-111. (7712) Lender may require return of thing lent. The lender 


of a thing for use may at any time require its return, even though he lent 
it for a specified time or purpose. But if, on the faith of such an agreement, 
the borrower has made such arrangements that a return of the thing before 
the period agreed upon would cause him loss, exceeding the benefit derived 
by him from the loan, the lender must indemnify him for such loss, if he 
compels such return, the borrower not having in any manner violated his 
duty. 


History: En. Sec. 2560, Civ. C. 1895; 
re-en. Sec. 5198, Rev. C. 1907; re-en. Sec. 
7712, R. C. M. 1921. Cal. Civ. C. Sec. 1894. 
Field Civ. C. Sec. 958. 


47-112. (7713) When returnable without demand. If a thing is lent 
for use for a specified time or purpose, it must be returned to the lender 
without demand as soon as the time has expired, or the purpose has been 
accomplished. In other cases it need not be returned until demanded. 


History: En. Sec. 2561, Civ. C. 1895; 7713, R. C. M. 1921. Cal. Civ. C. Sec. 1895. 
re-en. Sec. 5199, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 959. 


47-113. (7714) Place of return. The borrower of a thing for use must 
return it to the lender, at the place contemplated by the parties at the time 
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Collateral References 


Bailment€=23. 
8 C.J.S. Bailments § 37. 


47-114 


LOANS 


of lending; or if no particular place was so contemplated by them, then at 


the place where it was at that time. 


History: En. Sec. 2562, Civ. C. 1895; 
re-en. Sec. 5200, Rev. C. 1907; re-en. Sec. 


47-114. 


(7715) Loan for exchange defined. 


7714, R. C. M. 1921. Cal. Civ. C. Sec. 1896. 
Field Civ. C. Sec. 960. 


A loan for exchange is a 


contract by which one delivers personal property to another, and the 
latter agrees to return to the lender a similar thing at a future time, 


without reward for its use. 


History: En. Sec. 2570, Civ. C. 1895; 
re-en. Sec. 5201, Rev. C. 1907; re-en. Sec. 
7715, R. C. M. 1921. Cal. Civ. C. Sec. 1902. 
Field Civ. C. Sec. 961. 


Failure to Return Property 

Where a party let defendant have a 
check on the agreement that he should 
use the proceeds for cashing checks and 
repay the amount on a certain day, de- 
fendant was not guilty of larceny as 


47-115. 


(7716) Same—optional loan. 


bailee where he used it for other purposes 
and did not repay it, as the transaction 
was a loan for exchange and the title 
passed to defendant. State v. Karri, 51 
M 157, 161, 149 P 956. 


Collateral References 


Bailment@2; Exchange of Property@= 
a bs 

8 CJ.S. Bailments §7; 32 C.J.S. Ex- 
change of Property $1. 


A loan, which the borrower is 


allowed by the lender to treat as a loan for use, or for exchange, at his 
option, is subject to all of the provisions of this chapter. 


History: En. Sec. 2571, Civ. C. 1895; 
re-en. Sec. 5202, Rev. C. 1907; re-en. Sec. 


47-116. 


(7717) Title to property lent—expenses—increase. 


7716, R. C. M. 1921. Cal. Civ. CG. Sec. 1903. 
Field Civ. C. Sec. 962. 


By a loan 


for exchange the title to the thing lent is transferred to the borrower, and 
he must bear all its expenses, and is entitled to all its increase. 


History: En. Sec. 2572, Civ. C. 1895; 
re-en. Sec. 5203, Rev. C. 1907; re-en. Sec. 
7717, R. C. M. 1921. Cal. Civ. C. Sec. 1904. 


References 

Cited or applied as section 5203, Revised 
Codes, in State v. Karri, 51 M 157, 161, 
149 P 956. 


Collateral References 

Accession€=1; Bailment€7; Exchange 
of Property€=10. 

1 C.J.S. Accession § 2; 8 C.J.S. Bailments 
§ 20; 32 C.J.S. Exchange of Property § 6. 


47-117. (7718) Contract cannot be modified by lender. A lender for 
exchange cannot require the borrower to fulfill his obligations at a time, or 
in a manner, different from that which was originally agreed upon. 


History: En. Sec. 2573, Civ. C. 1895; 
re-en, Sec. 5204, Rev. C. 1907; re-en. Sec. 
7718, R. C. M. 1921. Cal. Civ. C. Sec. 1905. 
Field Civ. C. Sec. 964. 


47-118. 


(7719) Certain sections applicable. 


Collateral References 


Bailment¢>1; Exchange of Property@=5. 
8 C.J.S. Bailments § 22; 32 C.J.S. Ex- 
change of Property § 8. 


Sections 47-110, 47-111 


and 47-112 apply to a loan for exchange. 


History: En. Sec. 2574, Civ. C. 1895; 
re-en. Sec. 5205, Rev. C. 1907; re-en. Sec. 
7719, R. C. M. 1921. Cal. Civ. C. Sec. 1906. 
Field Civ. C. Sec. 965. 


47-119. 


(7720) Loan of money, what constitutes. 


Collateral References 


Bailment€=9, 19, 23. 
8 C.J.S. Bailments §§ 25, 34, 37. 


A loan of money is 


a contract by which one delivers a sum of money to another, and the 
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latter agrees to return at a future time a sum equivalent to that which he 
borrowed. A loan for mere use is governed by the chapter on loan for use. 


History: En. Sec. 2580, Civ. C. 1895; References 
re-en. Sec. 5206, Rev. C. 1907; re-en. Sec. Cited or applied as section 5206, Revised 


7720, R. C. M. 1921. Cal. Civ. C. Sec. 1912. 
Field Civ. C. Sec. 966. 


Cross-Reference 


False statements to obtain loans, sec. 


94-1803. 


47-120. 


Codes, in Hisenberg v. Goldsmith, 42 M 
563, 576, 113. P 1127. 


Collateral References 


Money Lent¢1. 

58 C.J.S. Money Lent §1. 

Generally, see 40 Am. Jur. 689, Pawn- 
brokers and Moneylenders. 


(7721) Loan to be repaid in current money. A borrower of 


money, unless there is an express contract to the contrary, must pay the 
amount due in such money as is current at the time when the loan becomes 
due, whether such money is worth more or less than the actual money lent. 


History: En. Sec. 2581, Civ. C. 1895; 
re-en. Sec. 5207, Rev. C. 1907; re-en. Sec. 


47-121. 


(7722) Loan presumed to be on interest. 


7721, R. C. M. 1921. Cal. Civ. C. Sec. 1913. 
Field Civ. C. Sec. 967. 


Whenever a loan of 


money is made, it is presumed to be made upon interest unless it is other- 
wise expressly stipulated at the time in writing. 


History: En. Sec. 2582, Civ. C. 1895; 
re-en. Sec. 5208, Rev. C. 1907; re-en. Sec. 
7722, R. C. M. 1921. Cal. Civ. C. Sec. 1914. 
Based on Field Civ. C. Sec. 968. 


Collateral References 
Interest€—67. 


47-122. 


47 C.J.S. Interest § 78. 


Time from which interest is recoverable 
on demand note or like demand instrument 
containing no provision as to interest. 45 
ALR 2d 1202. 


(7723) Interest defined. Interest is the compensation allowed 


by law or fixed by the parties for the use, or forbearance, or detention of 


money. 


History: En. Sec. 2583, Civ. C. 1895; 
re-en. Sec. 5209, Rev. C. 1907; re-en. Sec. 
7723, R. C. M. 1921. Cal. Civ. C. Sec. 1915. 
Based on Field Civ. C. Sec. 969. 


Payments on Insurance 


Where, after maturity of endowment 
insurance contract, insured exercised op- 
tion to permit the insurer to hold the 
proceeds to be payable on death and to 
pay monthly interest at rate of three per 
eent a year plus participation in excess 
interest as company may determine, the 


47-123. (7724) Annual rate. 


payment of such yearly amounts was inter- 
est and not an annuity. In re Harper’s 
Estate, 124 M 52, 218 P 2d 927, 928. 


References 

Eskestrand v. Wunder, 94 M 57, 65, 20 
P 2d 622; Bowden v. Gabel, 105 M 477, 
484, 76 P 2d 334. 


Collateral References 

Interest€1. 

47 C.J.S. Interest § 3. 

Generally, see 30 Am. Jur. 3, Interest. 


When a rate of interest is prescribed by 


a law or contract, without specifying the period of time by which such 
rate is to be calculated, it is to be deemed an annual rate. 


History: En. Sec. 2584, Civ. C. 1895; 
re-en. Sec. 5210, Rev. C. 1907; re-en. Sec. 
7724, R. C. M. 1921. Cal. Civ. C. Sec. 1916. 
Field Civ. C. Sec. 970. 


References 


Mercer v. Mercer, 120 M 132, 180 P 2d 
248, 250. 


Collateral References 


InterestG57. 
47 C.J.S. Interest § 64. 


Rate of interest as between vendor and 
vendee under land contract. 25 ALR 2d 
964, 
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(7725) Legal interest. Unless there is an express contract in 


writing, fixing a different rate, interest 1s payable on all moneys at the 
rate of six per cent (6%) per annum after they become due on any 
instrument of writing, except a judgment, on an account stated, and on 
moneys lent or due on any settlement of accounts from the date on which 
the balance is ascertained, and on moneys received to the use of another 
and detained from him. In the computation of interest for a period of less 
than one (1) year, three hundred and sixty-five (865) days are deemed to 


constitute a year. 


History: En. Sec. 2585, Civ. C. 1895; 
amd. Sec. 1, p. 125, L. 1899; re-en. Sec. 
5211, Rev. C. 1907; re-en. Sec. 7725, R. C. 
M. 1921; amd. Sec. 1, Ch. 144, L. 1933. Cal. 
Civ. C. Sec. 1917. 


Cross-References 

Acceptance of principal waives claim to 
interest, see. 17-207. 

Damage claims, interest, sec. 17-204. 

Legacies, interest, sec. 91-313. 

Offer of performance stops running of 
interest, sec. 58-427. 

Redemptions from tax sales, sec. 84-4154. 


Ascertained Amount Due 


This section, in so far as it relates to 
accounts, applies when the amount due the 
ereditor is determined—-when a balance is 
ascertained. From such time a certain 
amount of money is due the creditor. Hef- 
ferlin v. Karlman, 29 M 1389, 147, 74 P 201. 


Where a mechanie’s lien claimant con- 
siderably overstated the amount of his 
claim in the lien filed, so that it required 
the judgment of the court in an action to 
foreclose the lien to decide the correct 
amount due, interest—a creature of statute 
was allowable only from the date of the 
decision, and the court erred in allowing 
it from the date of the completion of the 
work. Eskestrand v. Wunder, 94 M 57, 65, 
20 P 2d 622. 


Demand for Payment 


Past due interest coupons bear interest 
and where the bonds to which they are at- 
tached are county bonds, the holder is not 
required to first file a claim with the county 
for such interest, the amount of the de- 
mand being fixed by law. Kalman v. 
Treasure County et al., 84 M 285, 295, 275 
P 743. 

When a debtor knows what he is to pay, 
and when he is to pay it, no demand is 
necessary to start the running of interest 
from the date the payment should have 
been made. W. J. Lake & Co. v. Montana 
Horse Products Co., 109 M 434, 443, 97 P 
2d 590. 


Insolvency Proceedings 


In an action by a creditor against the 
receiver of an insolvent bank, the credi- 


tor, on establishing his preferred claim, is 
entitled to interest thereon from the date 
of the closing of the bank, interest being 
payable out of the general assets of the 
bank. McDonald v. American Bank ete. 
Co. et al., 79 M 233, 242 et seq., 255 P 733. 


Judgment to Include Interest 


Where plaintiff (in an action for breach 
of contract) is entitled to interest under 
statutory authority as a legal incident to 
his claim and he asks for interest in his 
complaint, and his claim is one which is 
certain or capable of being made certain 
by caleulation, then the court may add the 
interest to the judgment when there is no 
controversy on the facts giving rise to the 
right to interest. W. J. Lake & Co. v. Mon- 
tana Horse Products Co., 109 M 434, 441, 
Vie er Zdroo 0: 


Where, in an action for breach of con- 
tract of sale of sheep, it appeared that 
plaintiff buyer had made a down payment 
and one of the issues was whether he, in 
addition to the recovery of damages, was 
entitled to recover such payment, and con- 
trary to the court’s instructions the jury’s 
verdict made no mention of recovery of 
the down payment, it was competent for 
the trial court to correct the verdict by 
including recovery of the advance payment 
with interest, and had it not been done 
the supreme court could have ordered the 
correction to carry out the evident inten- 
tion of the jury. Gilmore v. Mulvihill, 109 
M’601, 614, 98 P 2d 335, 


Probate Proceedings 


Where administrator, though ordered by 
court to sell for cash, sold on credit and 
without security after unnecessary delay, 
he is chargeable with interest at legal rate 
of six per cent from date money should 
have been received. In re Astibia’s Estate, 
100 M 224, 236, 46 P 2d 712. 


Unspecified Rate of Interest 


A promissory note payable with interest 
without, however, specifying the rate there- 
of, carries interest at the legal rate. Bur- 
nett v. Burnett, 68 M 546, 549, 219 P 831. 

Under the rule that in the absence of 
fraud or mistake a written contract super- 
sedes all prior oral negotiations and agree- 
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ments with relation thereto, parol testi- 
mony to show that the understanding of 
the parties that no interest at all was to 
be paid on a promissory note which pro- 
vided for the payment of interest but did 
not specify the rate, was properly ex- 
eluded. Burnett v. Burnett, 68 M 546, 549, 
219 P S31, , 


References 


In re Rodgers’ Estate, 68 M 46, 53, 217 
P 678; State v. Banking Corp. of Montana, 
74 M 491, 508, 241 P 626; In re Bielen- 
berg’s Estate, 98 M 546, 40 P 2d 49. 


47-125. 
agreement. 


47-125 


Collateral References 


Interest€29. 
47 C.J.S. Interest § 32. 
30 Am. Jur. 8 et seq., Interest. 


Retrospective application and effect of 
statutory provision for interest or charged 
rate of interest. 4 ALR 2d 932. 

Rate of interest after maturity on obli- 
gation which fixes rate of interest ex- 
pressly until maturity. 16 ALR 2d 902. 

Rate of interest for damages for period 
before judgment for injury to, or deten- 
tion, loss or destruction of, property. 36 
ALR 2d 337. 


(7726) Same—any rate not exceeding ten per cent allowed by 
Parties may agree in writing for the payment of any rate of 


interest not exceeding the rate of ten per cent per annum, and such 
interest shall be allowed, according to the terms of the agreement, until 


the entry of judgment. 


History: En. Sec. 2586, Civ. C. 1895; 
re-en. Sec. 5212, Rev. C. 1907; amd. Sec. 1, 
Ch. 36, L. 1913; amd. Sec. 1, Ch. 62, L. 
1919; re-en. Sec. 7726, R. C. M. 1921. Cal. 
Civ. C. Sec. 1918. 


Cross-References 

Building and loan associations, rate, sec. 
7-113. 

Limit of rate by contract, sec. 17-206. 

Pawnbrokers, interest, secs. 66-1601, 94- 
3703. 

Wage brokers, rate, see. 41-1505. 


Contracts to Pay More Than Amount 
Loaned 

A contract for the payment of a sum of 
money larger than that actually lent to 
the debtor is usurious if the difference 
between the face amount of the obliga- 
tion and the sum actually received by the 
debtor, when added to the interest stipu- 
lated for in the contract, exceeds the re- 
turn permitted by law under this section 
upon the sum actually so received or due. 
Bowden v. Gabel, 105 M 477, 485, 76 P 2d 
334, 


Fee for Services—Usurious Intent 


A lender may exact reasonable fees for 
services in connection with the loan, such 
as examination of title, inspection or prep- 
aration of papers, traveling expenses and 
the like, but cannot take a bonus or pre- 
mium by way of compensation where no 
services were rendered; the only intent 
necessary is the intent to take more than 
the law allows, it being of no consequence 
that there is no specific intent knowingly 
to violate the law. Bowden v. Gabel, 105 
M 477, 485, 76 P 2d 334. 


References 
Cited or applied as Laws of 19138, chap- 


ter 36, p. 51, before amendment, in Farr 
v. Stein, 54 M 529, 531, 172 P 135; United 
States Bldg. ete. Assn. v. Gardiner, 87 M 
586, 593, 289 P 555; Shubat v. Glacier 
County et al., 93 M 160, 165, 18 P 2d 614. 


Collateral References 
InterestG=33. 
47 C.J.S. Interest § 36. 


Waiver of usury by renewal or other 
executory agreement. 138 ALR 1213 and 
74 ALR 1184. 

Usury: expenses or charges (including 
taxes) incident to loan of money. 21 ALR 
797; 53 ALR 748; 63 ALR 823 and 105 
ALR 795. 

Validity of agreement to pay interest on 
interest. 37 ALR 325 and 76 ALR 1484. 

Advance in price on credit sale as com- 
pared with cash sale as usury. 57 ALR 880. 

Statutes in relation to interest as ob- 
noxious to constitutional provision against 
impairing obligation of contracts. 87 ALR 
462. 

Right to have usurious payments of in- 
terest applied as credit on principal as 
affected by statute of limitations. 101 ALR 
741. 

Right of junior mortgagee to attack 
senior mortgagee for usury. 121 ALR 879. 

Usurious nature of provision in promis- 
sory note or other evidence of indebted- 
ness for payment, as attorneys’ fees, ex- 
penses, and costs of collection, of specified 
percentage of note. 17 ALR 2d 295. 

Computing interest on basis of 360 days 
in year, 30 days in month, or the like, as 
usury. 35 ALR 2d 842. 

Periodic advance interest payments dur- 
ing time of loan as usury. 57 ALR 2d 656. 

Usury as affected by repayment of, or 
borrower’s option to repay loan before 
maturity. 75 ALR 2d 1265. 
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47-126. (7727) Penalty for usury—action to recover excessive interest. 
The taking, receiving, reserving, or charging a rate of interest greater 
than is allowed by the preceding section shall be deemed a forfeiture of a 
sum double the amount of interest which the note, bill, or other evidence 
of debt carries, or which has been agreed to be paid thereon. 


When a greater rate of interest has been paid, the person by whom it 
has been paid, his heirs, assigns, executors, or administrators, may recover 
from the person, firm, or corporation taking, receiving, reserving, or 
charging same a sum double the amount of interest so paid; provided, that 
such action shall be brought within two years after the payment of said 
interest; and provided, that before any suit may be brought to recover 
such usurious interest, the party bringing suit must make written demand 


for return of said interest so paid. 


History: En. Sec. 2, Ch. 36, L. 1913; 
re-en. Sec. 7727, R. C. M. 1921. 


Demand for Double Penalty 


Where relief is sought under the second 
paragraph of this section, demand must 
be made within two years after payment 
of usurious interest, but such demand 
need not be made and such limitation does 
not apply to obtain relief under the first 
paragraph thereof. Bowden v. Gabel, 105 
M 477, 488, 76 P 2d 334. 


Pleadings 


If a borrower from a building and loan 
association may maintain a common-law 
action to recover back usurious interest 
paid, in view of the provisions of this 
section, he must specially plead usury by 
allegations clearly showing the amount of 
such usurious interest claimed. United 
States Bldg. ete. Assn. v. Gardiner, 87 M 
586, 593, 289 P 555. 


Collateral References 


Usury 138. 
91 C.J.S. Usury § 145. 
55 Am. Jur. 418, Usury, §§ 137 et seq. 


Who other than borrower may avail 
himself of latter’s right to recover back 
usurious payments or penalties therefor. 
82 ALR 1008 and 134 ALR 1335. 

When does limitation commence to run 
against action, defense, or counterclaim 
based on usury. 108 ALR 622. 

Conflict of laws as to usury. 125 ALR 
482. 

Availability of setoff, counterclaim, or 
the like to recover either penalty for 
usury in, or usurious interest paid on, 
separate transaction or instrument. 54 
ALR 2d 1344, 

Right of attachment or execution offi- 
cer to attack older lien or security inter- 
est for usury. 70 ALR 2d 1409. 

Recovery of cumulative statutory pen- 
alties for usury transaction. 71 ALR 2d 
1011. 


47-127. (7728) Interest becomes part of principal, when. The parties 


may, In any contract in writing whereby any debt is secured to be paid, 
agree that if the interest on such debt is not punctually paid, it shall 
become a part of the principal, and thereafter bear the same rate of 


interest as the principal debt. 


History: En. Sec. 2587, Civ. C. 1895; 
re-en. Sec. 5213, Rev. C. 1907; re-en. Sec. 
7728, R. C. M. 1921. Cal. Civ. C. Sec. 1919. 


Retroactive Effect 

This section does not affect notes or 
agreements made before its adoption in 
1895, when there was no statute on the 
subject of usury, and parties were at lib- 


47-128. 


erty to fix the rate of interest. Stanford 
v. Coram, 26 M 285, 294, 67 P 1005. 

References 

Mercer v. Mercer, 120 M 132, 180 P 2a 
248, 250. 

Collateral References 


Interest@—60. 
47 C.J.S. Interest § 68. 


(7729) Interest—judgment. Interest is payable on judgments 


recovered in the courts of this state at the rate of six per cent per annum, 
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and no greater rate, but such interest must not be compounded in any 


manner or form. 


History: En. Sec. 2588, Civ. C. 1895; 
amd. Sec. 1, p. 125, L. 1899; re-en. Sec. 
5214, Rev. C. 1907; re-en. Sec. 7729, R. C. 
M. 1921; amd. Sec. 1, Ch. 143, L. 1933. 
Cal. Civ. C. Sec. 1920. 


Constitutionality 


This section is not unconstitutional as 
affecting a contract right. Stanford v. 
Coram, 28 M 288, 291, 72 P 655. 


Conversion and Special Damages 


Where, in action for conversion, plain- 
tiff elected to accept value of property at 
time of conversion, and in addition to 
value of property special damages were 
allowed for time and money expended in 
pursuit of property, interest on the value 
of the property would run from time of 
conversion but interest on the special dam- 
ages should be assessed after verdict un- 
der this section. Galbreath v. Armstrong, 
121 M 387, 193 P 2d 630, 634. 


Effect of Amendment 


A judgment rendered prior to the date 
when the amendment to this section went 
into effect bore interest at the rate of ten 
per cent until that date, and only eight 
per cent thereafter. Stanford v. Coram, 
28 M 288, 291, 72 P 655. 


Foreclosure Decree 


After decree in a foreclosure suit the 
mortgage debt became merged in the judg- 
ment, and in a subsequent action, looking 
to the redemption of the property, interest 
was properly allowed at eight per cent 
per annum. Toole v. Weirick, 39 M 359, 
365, 102 P 590. 


Mechanic’s Lien Proceeding 
Where a mechanic’s lien claimant con- 


siderably overstated the amount of his 
claim in the lien filed, so that it required 
the judgment of the court in an action to 
foreclose the lien to decide the correct 
amount due, interest—a creature of stat- 
ute—was allowable only from the date of 
the decision, and the court in allowing it 
from the date of the completion of the 
work committed error. Eskestrand v. 
Wunder, 94 M 57, 66, 20 P 2d 622. 


Probate Proceedings 


An order made in an estate matter al- 
lowing an attorney’s fee for services ren- 
dered to a special administrator was not 
a “judgment” within the meaning of this 
section, such an order being no more than 
a settlement of one of the matters arising 
in a probate proceeding preparatory to a 
final judgment. (Mr. Justice Angstman dis- 
senting.) In re Bielenberg’s Estate, 98 M 
546, 548, 40 P 2d 49. 


References 


Cited or applied as section 5214, Revised 
Codes, in Gallatin Valley Electric Ry. v. 
Neible et al., 57 M 27-40, 186 P 689; Shu- 
bat v. Glacier County et al., 93 M 160, 18 
P 2d 614; Little v. Little, 127 M 152, 259 
P 2d 3438, 345. 


Collateral References 


Date of verdict or date of entry of 
judgment thereon as beginning of interest 
period on judgment. 1 ALR 2d 479. 

Period before judgment for which inter- 
est is recoverable on damages for injury 
to, or detention, loss or destruction of, 
property. 36 ALR 2d 337. 

Interest on degree or judgment of pro- 
bate court allowing a claim against estate 
or making an allowance for services. 54 
ALR 2d 814. 


CHAPTER 2 
CONSUMER LOAN ACT 


Section 47-201. Act, how cited. 


Office of consumer loan commissioner, employees, appointment, com- 


pensation—commissioner—powers and duties—adoption of rules and 


required—display—nontransferable—removal—license 


Issuance or denial of license, when—mailing of denial order and find- 


License renewal fee—failure to pay—effect—license—when in force. 
Rates and charges—refunds—past due amounts—excess charges, effect. 


47-202. Definitions. 
47-203. 
regulations by commissioners. 
47-204. Seope—exemptions—invalidity of contracts in violation. 
47-205. Loans in excess of $1,000 by licensee prohibited. 
47-206. License, when 
year, fees—consumer loan administration fund—use. 
47-207. 
ings. 
47-208. Conduct of other business in same office. 
47-209. 
47-210. 
47-211. Installment payment—contract period. 
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47-212. Copy of contract or statement of contents—receipts—return of note. 

47-213. Confessions of judgment—incomplete instruments forbidden. 

47-214. Insurance written with loans—types and limitation thereon—delivery 
of insurance policy. 

47-215. Investigations, when—who may be investigated. 

47-216. Annual examinations—cost of examinations—limitations. 

47-217. Records—time kept. 

47-218. Annual report—contents—verified—publication. 

47-219. Advertising—limitations. 

47-220. Wage assignments—limitations. 

47-221. Surrender of license—surrender shall not affect liability for acts. 

47-222. Pre-existing lawful contract not affected, when. 

47-223. Revocation and suspension of license, when. ~ 

47-224. Reinstatement, when. 

47-225. Appeals, procedure. 

47-226. Access to records—witnesses. 

47-227. Cease and desist orders—injunctions—receivers. 

47-228. Penalties. 


47-201. Act, how cited. This act may be cited as the Montana Con- 
sumer Loan Act. 


History: En. Sec. 1, Ch. 283, L. 1959. 40 Am. Jur. 696, Pawnbrokers and 


Moneylenders, §§ 8-14. 
Collateral References 


Pawnbrokers and Money Lenders¢6-6.9. 
58 C.J.S. Money Lenders §§ 1-10. 


47-202. Definitions. Unless otherwise clearly indicated by the con- 
text, the following words when used in this act, for the purposes of this 
act, shall have the meanings respectively ascribed to them in this section: 


(a) “Person” shall mean individuals, partnerships, associations, cor- 
porations and any and all legal entities in the loaning business. 

(b) “License” shall mean the license provided for by this act. 

(c) “Licensee” shall mean the person holding any such license. 

(d) “Commissioner” shall mean the consumer loan commissioner. 

(e) “Consumer type loan business” shall mean the business of mak- 
ing loans of one thousand dollars ($1,000) or less generally repayable in 
substantially equal installments. 

History: En. Sec. 2, Ch. 283, L. 1959. 


47-203. Office of consumer loan commissioner, employees, appoint- 
ment, compensation—commissioner—powers and duties—adoption of rules 
and regulations by commissioners. (a) There is hereby created the 
office of consumer loan commissioner, who shall be the bank examiner 
of the state of Montana. He is hereby authorized to appoint, employ, 
remove and prescribe the duties and fix the compensation of such em- 
ployees as are necessary to properly discharge the duties of his office. 


(b) All powers and duties of regulation and supervision conferred 
by this act are vested in the commissioner. The commissioner shall adopt 
and promulgate such rules and regulations as shall be necessary to carry 
out the intent and purposes of this act. All rules and regulations of 
general application shall be filed in the commissioner’s office and be open 
to the public. A copy of every such rule or regulation shall be mailed 
to each licensee, postage prepaid, at least fifteen (15) days in advance of 
its effective date: provided, however, the failure of a licensee to receive 
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a copy of such rules or regulations shall not exempt him from the duty 
of compliance with such rules and regulations lawfully promulgated 
hereunder. 


(c) <All valid rules and regulations adopted under the provisions of 
this act shall be binding upon all licensees and enforceable by the com- 
missioner through the power of suspension or revocation of licenses. 

History: En. Sec. 3, Ch. 283, L. 1959. 


47-204. Scope—exemptions—invalidity of contracts in violation. (a) 
Scope; prohibiting engaging in the business of making loans of one 
thousand dollars ($1,000) or less, except after having obtained a license; 
exemptions. On or after July 1, 1959, no person shall engage in the bus- 
iness of making loans or advances of money on credit in amounts of one 
thousand dollars ($1,000) or less and contract for, charge, or receive di- 
rectly or indirectly on or in connection with any such loan or advance, 
any charges whether for interest, compensation, consideration, or expense 
which in the aggregate are greater than ten per cent (10%) per annum, 
except as provided in and authorized by this act. A person doing busi- 
ness under the authority of this state or the United States relating to 
banks, trust companies, savings or building and loan associations, credit 
unions, Morris Plan companies, or a person engaged in business as a 
licensed pawnbroker, or any person who shall extend credit in connection 
with the sale of a commodity shall not become a licensee under this act, 
nor shall any of the provisions of this act, relating to licensees, apply 
to any such exempted person who is not licensed hereunder. 


(b) Evasions. The provisions of subsection (a) shall apply to any 
person who seeks to evade its applications by any device, subterfuge or 
pretense whatsoever. 

(c) Invalidity; penalty. Any contract of loan in the making or col- 
lection of which any act shall have been done which violates subsection 
(a) of this section shall be void and the lender shall have no right to 
collect, receive or retain any principal, interest, or charges whatsoever. 

History: En. Sec. 4, Ch. 283, L. 1959. 


47-205. Loans in excess of $1,000 by licensee prohibited. No licensee 
under the provisions of this act shall lend money in a total sum greater 
than one thousand dollars ($1,000.00) to any borrower. 

History: En. Sec. 5, Ch. 283, L. 1959. 


47-206. License, when required—display—nontransferable—removal— 
license year, fees—consumer loan administration fund—use. (a) On and 
after July 1, 1959, each place of business operated under this act shall 
have and properly displayed therein, a nontransferable and nonassignable 
license. The same person may obtain additional licenses upon compliance 
with this act as to each license. Application for a license shall be on a 
form prescribed and furnished by the commissioner. A licensee may move 
his place of business from one place to another within a county without 
obtaining a new license, provided he obtains written permission from the 
commissioner. 
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(b) Submitted with each application shall be fifty dollars ($50) as an 
investigation fee and one hundred twenty-five dollars ($125) as a license 
fee, which license fee shall be returned to the applicant if the application 
is denied. The license year shall be the calendar year and the license fee 
for any period less than six (6) months shall be sixty-two dollars fifty 
cents ($62.50). Each license shall remain in force until surrendered, 
suspended or revoked. 


(c) All moneys collected under the authority of this act shall be 
paid into the state treasury by the commissioner. 
History: En. Sec. 6, Ch. 283, L. 1959. 


47-207. Issuance or denial of license, when—mailing of denial order 
and findings. (a) Within thirty (30) days after an application for li- 
cense is filed with the commissioner, together with the required fees, the 
commissioner shall issue the license if the character and general fitness 
of the applicant is such as to warrant belief that the business will be op- 
erated lawfully and fairly within the provisions of this act, or enter an 
order denying same, if he shall find to the contrary: Provided, however, 
that any person engaged in the consumer type loan business on Decem- 
ber 31, 1958 shall receive a license upon filing the required application and 
fees within thirty (80) days after the effective date of this act. 


(b) <A copy of the order granting or denying a license, together with 

a summary of the findings thereon, shall be filed in the office of the com- 

missioner and shall be public record. A copy of the order denying a li- 

cense, together with a summary of the findings thereon, shall be mailed 

postage prepaid, to the applicant at the address stated in the application. 
History: En. Sec. 7, Ch. 283, L. 1959. 


47-208. Conduct of other business in same office. A licensee may 
conduct the business of making loans under this act within any office, 
room or place of business in which any other business is solicited or en- 
gaged in, or in association or conjunction therewith, unless the com- 
missioner shall find, after a hearing, that the other business is of such 
nature that such conduct tends to conceal evasion of this act or of the 
rules and regulations made hereunder and shall order such licensee in 
writing to desist from such conduct. 

History: En. Sec. 8, Ch. 283, L. 1959. 


47-209. License renewal fee—failure to pay—effect—license—when in 
force. Every licensee shall, on or before the first day of December, pay 
to the commissioner the sum of one hundred twenty-five dollars ($125.00) 
for each license held as a licensee fee for the succeeding calendar year. 
Failure to pay such license fee within the time prescribed shall auto- 
matically revoke such license. 

History: En. Sec. 9, Ch. 283, L. 1959. 


47-210. Rates and charges —refunds — past due amounts — excess 
charges, effect. (a) Maximum rate of charge. Every licensee here- 
under may contract for and receive, on any loan of money not exceeding 
one thousand dollars ($1,000) in amount, charges not in excess of twenty 
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dollars ($20) per year [per] one hundred dollars ($100) on that part of the 
loan not exceeding three hundred dollars ($300) ; sixteen dollars ($16) per 
year per one hundred dollars ($100) on that part of the loan exceeding 
three hundred dollars ($3800) but not exceeding five hundred dollars ($500), 
and twelve dollars ($12) per year per one hundred dollars ($100) on that 
part of the loan in excess of five hundred dollars ($500) but not exceeding 
one thousand dollars ($1,000) when the loan is made for a period of one 
year, and proportionately at these rates for a greater or lesser amount 
within said limits or for a greater or lesser period of time. Said charges 
shall be added to the principal of the loan and shall not be discounted 
or deducted therefrom nor paid or received at the time the loan is made. 
For the purpose of computing charges for a fraction of a month, a day 
shall be considered one-thirtieth of a month. 


(b) On loans of ninety dollars ($90) or less a licensee may charge, 
in lieu of charges specified in (a) of this section, not in excess of one 
dollar ($1) for each five dollars ($5) of cash or credit advanced to the 
borrower, up to the amount of ninety dollars ($90); and a period of at 
least fifteen (15) days must be allowed for the repayment of each five 
dollars ($5) cash or eredit advanced, such charges cannot. be assessed 
by any subterfuge or device on any loan over ninety dollars ($90) or 
on any balance of ninety dollars ($90) or less, when the original loan 
was greater than ninety dollars ($90). 

(c) Refund. When any loan contract is paid in full by cash, a new 
loan, renewal or otherwise, one month or more before the final install- 
ment date, the licensee shall refund or credit the borrower with that por- 
tion of the total charges which shall be due the borrower as determined 
by schedules prepared under the rule of 78ths or sum of the digits principle 
as follows: The amount of the refund or credit shall be as great a pro- 
portion of the total charges originally contracted for as the sum of the 
consecutive monthly balances of the contract scheduled to follow the 
date of prepayment bears to the sum of all the consecutive monthly bal- 
ances of the contract, both sums to be determined according to the payment 
schedule originally contracted for. 

(d) If the contract so provides, the additional charge for any amount 
past due according to the original terms of the contract, whether by 
reason of default or extension agreement, may be five per cent (5%) of 
the amount past due and said amount may be charged once and no more. 

(e) Recording fees. The licensee may collect from the borrower the 
actual fees paid a public official, or agency of the state, for filing, record- 
ing or releasing any instrument securing the loan. 


(f) No further charges, no splitting contracts; certain contracts void. 
No further or other charges shall be directly or indirectly contracted for 
or received by any licensee except those specifically authorized by this 
act. No licensee shall divide into separate parts any contract made for 
the purpose of or with the effect of obtaining charges in excess of those 
authorized by this act. All balances due to a licensee from any person, as 
a borrower, or as an endorser, guarantor or surety for any borrower or 
otherwise, or due from any husband or wife, jointly or severally, shall be 
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considered a part of any loan being made by a licensee to such person 
for the purpose of computing interest or charges. If any amount in excess 
of the charges permitted by this act is charged, contracted for, or received, 
except as the result of an accidental and bona fide error of computation, 
the contract of loan shall be void and the licensee shall have no right 
to collect or receive any principal, charges or recompense whatsoever. 


History: En. Sec. 10, Ch. 283, L. 1959. ness for payment, as attorneys’ fees, ex- 
; penses and costs of collection, of specified 
Compiler’s Note percentage of note. 17 ALR 2d 295. 
The compiler has inserted the bracketed Computing interest on basis of 360 days 
word “per” in subd. (a). in year, 30 days.in month, or the like, as 
usury. 35 ALR 2d 842. 
Collateral References Periodic advance interest payments dur- 


Usurious nature of provision in promis- ing time of loan as usury. 57 ALR 2d 656. 
sory note or other evidence of indebted- 


47-211. Installment payment—contract period. No licensee shall enter 
into any contract of loan of three hundred dollars ($300) or less, exclusive 
of charges, under this act which the borrower agrees to make any sched- 
uled repayment of principal more than twenty-one (21) calendar months 
from the date of making such contract, nor any contract or loan for 
more than three hundred dollars ($300) exclusive of charges, under which 
the borrower agrees to make any scheduled repayment of principal more 
than twenty-five (25) calendar months from the date of making. Every 
loan contract shall require payment of principal and charges in install- 
ments which shall be payable at approximately equal periodic intervals 
except that payment dates may be omitted to accommodate borrowers 
with seasonal incomes. No installment contracted for shall be substantially 
larger than any preceding installment. When a loan contract provides 
for monthly installments, the first installment may be payable at any time 
within forty-five (45) days of the date of the loan and the charges for 
the number of days in excess of thirty (80) from the date of making may 
be added to the scheduled amount of said installment. 

History: En. Sec. 11, Ch. 283, L. 1959. Collateral References 


Construction and application of provi- 
sion of small loan statute limiting time 
period for loan contracts. 58 ALR 2d 1263. 


47-212. Copy of contract or statement of contents—receipts—return 
of note. (a) Borrower to receive copy of contract; or statement of con- 
tents. At the time the loan is made, there will be delivered to the bor- 
rower, or if there be two (2) or more borrowers, to one (1) of them a 
copy of the loan contract, or a written statement in the English language 
showing in clear and distinct terms: 

(1) The name and address of the lender and of one of the borrowers 
or a maker of the loan; 

(2) The date of the loan contract; 

(3) The schedule of installments or description thereof ; 

(4) The principal amount of the loan excluding charges; 

(5) The rate or amount of charges as the contract may provide; 

(6) The amount collected or paid out for each kind of insurance, if 
any; 
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(7) The amount collected or paid out for filing and other fees as 
allowed in section 47-210(e) ; 

(8) The collateral or security for the loan including all other accom- 
modation or other joint makers (co-makers) ; 


(9) That the borrower may prepay the loan in whole or in part at 
any time during a licensee’s regular business hours, and in case the 
charges have been added to the principal of the loan that such charges 
are subject to the refund requirements of section 47-210(c) if such loan 
is prepaid in full. 

(b) Receipts; return of note. Every licensee shall: 


(1) Give to the borrower a plain and complete receipt in a form 
approved by the commissioner for every payment made on account of 
any loan at the time such payment is made. 


(2) Endorse indelibly on a loan ledger or card which shall be kept 
by the licensee, the amount and date of each payment made by the bor- 
rower of the loan. 


(3) Upon repayment of the loan in full, the licensee shall mark in- 
delibly every obligation and security signed by the borrower with the 
word “Paid” or “Canceled” and release any mortgage, restore any pledge, 
and cancel and return to the borrower any note and any assignment given 
to the licensee, within ten (10) days after such repayment. Such canceled 
notes and canceled assignments shall be mailed to the borrower at his 
last known address unless returned to the borrower in person. 


History: En. Sec. 12, Ch. 283, L. 1959. charging interest in advance. 57 ALR 2d 
674. 


Collateral References Usury as affected by repayment. of, or 
Release of borrower prior to maturity borrower’s option to repay loan before 
of loan as affecting usury by taking or maturity. 75 ALR 2d 1265. 


47-213. Confessions of judgment—incomplete instruments forbidden. 
No licensee shall (1) take any confession of judgment or any power of 
attorney running to himself or to any third person to confess judgment 
or to appear for the borrower in a judicial proceeding; nor (2) take any 
note or promise to pay that does not disclose the amount of the loan, a 
schedule of payments or a description thereof, and the agreed charges; 
and in which blanks are left to be filled in after execution, however, such 
details need not appear on a certificate of title to a motor vehicle, a policy 
or certificate of insurance, a chattel mortgage or deed of trust covering 
future advances according to the law of the district or state where the 
property is located, or customary powers in connection with bonds or 
stocks which may be pledged as collateral; nor (3) take any instrument 
in which blanks are left to be filled in after the loan is made. 

History: En. Sec. 13, Ch. 283, L. 1959. 


47-214. Insurance written with loans—types and limitation thereon— 
delivery of insurance policy. (a) No insurance of any kind shall be 
written by a licensee, or employee, affiliate or associate of the licensee in 
connection with any loan where the principal amount thereof is three 
hundred dollars ($300) or less, and such amount of three hundred dollars 


309 


A7-215 LOANS 


($300) shall not include any charge for interest, insurance or any other 
identifiable charge. 


(b) Insurance permitted under the provisions of this section shall be 
obtained through an insurance company authorized to conduct such busi- 
ness in Montana by a duly licensed agent or agency of this state. Premiums 
shall not exceed those fixed by law or current applicable manual rates. 
Insurance written, as authorized by this section, may contain a mortgagee 
clause or other appropriate provisions to protect the insurable interest of 
the licensee. 


(c) Property insurance. When the principal amount of the loan ex- 
ceeds three hundred dollars ($300) exclusive of the portion thereof attrib- 
utable to insurance premiums and charges, the licensee may require a 
borrower to insure tangible personal property offered as security against 
any substantial risk of loss, damage or destruction for an amount not to 
exceed the reasonable value of the property insured or the amount of the 
loan, which ever is smaller, and for the customary term approximating the 
term of the loan contract. It shall be optional with the borrower to obtain 
such insurance in an amount greater than the amount of the loan or for 
a longer term. 


A licensee shall not require insurance under this subsection until any 
existing insurance of the same type has expired or has been canceled and 
the unearned portion of the premium for the canceled insurance has been 
rebated to the borrower. 

History: En. Sec. 14, Ch. 283, L. 1959. 


47-215. Investigations, when—who may be investigated. The com- 
missioner or his duly authorized representatives may at any time investi- 
gate any transaction with borrowers and may examine the books, accounts 
and records in this state to discover violations of this act by (1) any 
licensee, (2) any person who advertises for, solicits or. holds himself 
as willing to make loans in amounts of one thousand dollars ($1,000) or 
less, or (3) any person whom the commissioner has reason to believe is 
violating or is about to violate the provisions of this act. 

History: En. Sec. 15, Ch. 283, L. 1959. 


47-216. Annual examinations—cost of examinations—limitations. The 
commissioner shall make an annual examination of the books, accounts and 
records of every licensee in so far as they relate to transactions with bor- 
rowers under this act and may make such additional examinations as the 
commissioner deems necessary. The expenses of the commissioner in- 
curred in the examination of the books and records of the licensees, shall 
be charged at the rate of sixty dollars ($60) per man days required to 
examine the books and records of the respective licensees. Each licensee 
shall be billed by the commissioner for the amount so charged to such 
licensee. If said charge is not paid within thirty (380) days after the 
mailing of such bill, the license of said licensee may be suspended or 
revoked. 

History: En. Sec. 16, Ch. 283, L. 1959. 
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47-217. Records—time kept. Each licensee shall keep in each licensed 
office such books, accounts and records as the commissioner shall require 
and as are necessary to enable the commissioner to determine whether 
the licensee is complying with this act and with the rules and regulations 
promulgated thereunder. The licensee shall preserve such records for 
at least two (2) years after making the final entry on any loan recorded 
thereon. 

History: En. Sec. 17, Ch. 283, L. 1959. 


47-218. Annual report—contents—verified—publication. Each licensee 
shall annually on or before the 15th day of April, file an annual report for 
the preceding calendar year with the commissioner. Such report shall 
vive information with respect to the financial condition of such licensee 
and shall include: The name and address of the licensee; balance sheets 
at the beginning and end of the calendar year; a statement of income and 
expenses; a reconciliation of surplus or net earnings with the balance 
sheets; a schedule of assets used in the consumer loan business; an 
analysis of charges, size of loans made and types of security on loans; an 
analysis of suits and foreclosures; and such other relevant information 
as the commissioner may reasonably require concerning the business 
and operations during the preceding calendar year of each licensed place 
of business conducted by such licensee within the state. Such report shall 
be made under oath and be in form prescribed by the commissioner, who 
shall make and publish annually an analysis and recapitulation of such 
reports. 

History: En. Sec. 18, Ch. 283, L. 1959. 


47-219. Advertising—limitations. No person shall advertise, display, 
distribute, broadcast, or televise or permit to be displayed, advertised, 
distributed, broadcasted or televised, In any manner whatsoever, any 
false, misleading or deceptive statement or representation with regard to 
the rates, terms or conditions of loans. 

History: En. Sec. 19, Ch. 283, L. 1959. 


47-220. Wage assignments—limitations. The payment in money, 
credit, goods or things in action, as consideration for any sale or assign- 
ment of, or order for the payment of wages, salary, commission, or other 
compensation for services, whether earned or to be earned, shall for the 
purpose of regulation under this act, be deemed a loan secured by such 
assignment, and the amount by which the assigned compensation exceeds 
the amount of the consideration actually paid, shall, for the purposes of 
regulation under this act, be deemed interest or charges upon the loan from 
the date of payment to the date the compensation is payable. Such trans- 
actions shall be governed by and be subject to the provisions of this act. 

Any assignment or other transfer to a licensee or for the benefit of a 
licensee, of salary, wages, commissions or other compensation for services, 
must be limited to not exceeding ten per cent (10%) of such salary, wages, 
commissions or other compensation owing at the time of the notice to the 
debtor’s employer, hereinafter provided, and thereafter to become owing. 
Provided, however, no such assignment or order shall be valid unless it 
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is in writing, signed in person by the borrower, or if the borrower is 
married unless it is signed in person by both husband and wife, provided 
that written assent of a spouse shall not be required when husband and 
wife have been and are living separate and apart when such assignment 
or order is made. Such notice shall be given only if the debtor defaults 
in payment of the whole or some part of the loan for which such as- 
signment or transfer is security. Such notice must be served on the 
employer or a managing agent of such employer, must be verified by the 
oath of the licensee or his agent and must include: 


(a) A correct copy of the assignment. 


(b) A statement of the amount of such loan and the amount_ due 
and unpaid thereon. 


(c) A copy of this section. The acceptance and honoring of any as- 
signment shall be at the option of the employer. 
History: En. Sec. 20, Ch. 283, L. 1959. 


47-221. Surrender of license—surrender shall not affect liability for 
acts. Any licensee may surrender any license by delivering it to the 
commissioner with written notice thereon but such surrender shall not 
affect such licensee’s civil or criminal liability for acts committed prior 
to such surrender. 

History: En. Sec. 21, Ch. 283, L. 1959. 


47-222. Pre-existing lawful contract not affected, when. No revoca- 
tion, surrender or expiration of any license shall impair or affect the ob- 
ligation, of any pre-existing lawful contract. 

History: En. Sec. 22, Ch. 283, L. 1959. 


47-223. Revocation and suspension of license, when. The commis- 
sioner, upon ten (10) days’ written notice to the licensee and statement 
of the grounds therefor and upon reasonable opportunity to be heard at 
a public hearing, if requested by the licensee, may suspend, but not for 
more than thirty (80) days, or revoke any license issued hereunder if he 
finds the licensee has knowingly violated any provision of this act. When- 
ever the commissioner shall enter an order revoking or suspending a 
license, he shall mail a copy of his order by registered mail to the licensee 
at the address for which the license was issued. 

History: En. Sec. 23, Ch. 283, L. 1959. 


47-224. Reinstatement, when. The commissioner may reinstate any 
suspended or revoked license if no fact or condition then exists which 
clearly would have justified the commissioner in refusing originally to 
issue such license. In any case where the license has been revoked for 
cause no application shall be made for issuance of a new license or the 
reinstatement of a revoked license for a period of six (6) months from 
the date of revocation. 

History: En. Sec. 24, Ch. 283, L. 1959. 


47-225. Appeals, procedure. Any person, licensee, or applicant, con- 
sidering himself aggrieved by an order of the commissioner, may within 
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thirty (80) days from the entry of the order complained of, take an ap- 
peal to the district court of the county in which the licensed premises 
affected by such order or the premises sought to be licensed are located, 
by filing a notice of appeal with the clerk of the district court of the 
proper county. 

Appeals may be taken from the district to the supreme court by the 
party appealing or by the commissioner as in civil cases except that the 
commissioner shall not be required to give a bond on appeal. 

History: En. Sec. 25, Ch. 283, L. 1959. 


47-226. Access to records—witnesses. For the purpose of this section 
the commissioner or his duly authorized representatives shall have and be 
given free access to the offices and places of business, files, safes, and 
vaults, of all such persons, and shall have authority to require the at- 
tendance of any person and to examine him under oath relative to such 
loans or such business or to the subject matter of any examination, in- 
vestigation or hearing and shall have authority to require the production of 
books, accounts, papers and records. In the event of disobedience to any 
subpoena or other process issued by the commissioner or failure to pro- 
duce any books, accounts, papers and records, the commissioner may invoke 
the aid of any district court of this state in requiring the evidence and 
testimony of witnesses and the production of books, accounts, papers 
and records. 

History: En. Sec. 26, Ch. 283, L. 1959. 


47-227. Cease and desist orders — injunctions — receivers. Whenever 
the commissioner has reasonable cause to believe that any person is violat- 
ing or is threatening to violate any provision of this act, the commis- 
sioner, may, in addition to all actions provided for in this act and without 
prejudice thereto, enter an order requiring such person to desist or to 
refrain from such violation; and an action may be brought on the rela- 
tion of the attorney general and the commissioner to enjoin such person 
from engaging in or continuing such violation or from doing any act or 
acts in furtherance thereof. In any such action an order or judgment may 
be entered awarding such preliminary or final injunction as may be deemed 
proper. In addition to all other means provided by law for the enforece- 
ment of a restraining order or injunction, the court in which such action 
is brought shall have power and jurisdiction to impound, and to appoint 
a receiver for the property and business of the detendant, including books, 
papers, documents, and records pertaining thereto or so much thereof as 
the court may deem reasonably necessary to prevent violations of this 
act through or by means of the use of said property and business. Such 
receiver, when appointed and qualified, shall have such powers and duties 
as to custody, collection, administration, winding up, and liquidation of 
such property and business as shall from time to time be conferred upon 
him by court. 

History: En. Sec. 27, Ch. 283, L. 1959. 


47-228. Penalties. (a) Any person who shall contract for, or receive 
interest or charges on any bond, bill, promissory note or other instru- 
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ment of writing, at a rate exceeding the maximum amount authorized 
by this act shall be guilty of a misdemeanor and upon conviction shall 
be punished by a fine of not more than five hundred dollars ($500) or by 
imprisonment for not more than six (6) months, or both. 

(b) Any person, who by any device, subterfuge or pretense what- 
soever, shall engage in any transaction permitted only to licensees, under 
the provisions of the act, without first having obtained a license as herein 
required shall be guilty of a misdemeanor and upon conviction shall be 
punished by a fine of not more than five hundred dollars ($500) or by 
imprisonment for not more than six (6) months, or both. 

History: En. Sec. 28, Ch. 283, L. 1959. 
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MARRIAGE 


Chapter 1. Marriage defined—how and by whom contracted and authenticated, 48-101 
to 48-141, 
2. Annulling marriage, 48-201 to 48-206. 


CHAPTER 1 


MARRIAGE DEFINED—HOW AND BY WHOM CONTRACTED 
AND AUTHENTICATED 


Section 48-101. What constitutes marriage. 
48-102. Age of consent. 
48-103. Marriage—how manifested and proved. 
48-104. Certain marriages voidable. 
48-105. Inecompetency of parties to. 
48-106 to 48-110. Repealed. 
48-111. Subsequent marriage—when illegal and void. 
48-112. Released from marriage contract, when. 
48-113. Marriages contracted without the state. 
48-114. Certain parts of code not applicable. 
48-115. Marriage—procedure required for authentication. 
48-116. By whom marriages may be solemnized. 
48-117. License must be obtained. 
48-118. Consent of parent or guardian. 
48-118.1. Application for license. 
48-118.2. Identification of the parties—statements of qualifications. 
48-119. License—what to contain. 
48-120. License—when refused. 
48-121. Clerk may require evidence. 
48-122. Duty of person solemnizing—return of certificate. 
48-123. Form of certificate. 
48-124. Penalty for failure to return or record. 
48-125. Want of authority in person officiating—effect. 
48-126. Certificate and copy prima-facie evidence. 
48-127. Certificates of marriage to be given. 
48-128. No particular form of solemnization. 
48-129. Fines for benefit of schools. 
48-130. Declaration of marriage without solemnization—how made. 
48-130.1. Persons who may draw up declaration of marriage. 
48-130.2. Penalty for violation of act. 
48-131. Proof of solemnized marriage when no record—how made. 
48-132. Declaration to be acknowledged and recorded. 
48-133. Action to determine validity. 
48-134. Proof of age—premarital test certificate required of applicants for 
marriage license. 
48-135. Contents and form of certificate. 
48-136. Certificates from other state or for military personnel, when accept- 
able. 
48-137. Definition of test—rules and regulations. 
48-138. Examination by county physician or health officer. 
48-139. Penalties. 
48-140. Expense of administering act. 
48-141. Separability clause. 


48-101. (5695) What constitutes marriage. Marriage is a personal 
relation arising out of a civil contract, to which the consent of parties 
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eapable of making it is necessary. 


MARRIAGE 


Consent alone will not constitute 


marriage; it must be followed by a solemnization, or by mutual and public 


assumption of the marital relation. 


History: Ap. p. Sec. 1, p. 408, Bannack 
Stat.; re-en. Sec. 1, p. 520, Cod. Stat. 1871; 
re-en. Sec. 854, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1411, 5th Div. Comp. Stat. 1887; 
amd. Sec. 50, Civ. C. 1895; re-en. Sec. 
3607, Rev. C. 1907; re-en. Sec. 5695, R. C. 
M. 1921. Cal. Civ. C. Sec. 55. 


Cross-References 


Abduction to compel marriage, penalty, 
sec. 94-4105. 

Agreements in consideration of marriage 
to be in writing, sec. 13-606, 93-1401-7. 

Breach of promise, damages, sec. 17-319. 

Conditions concerning property in re- 
straint of marriage, validity, sec. 67-404. 

Contracts in restraint of marriage, valid- 
ity, see. 13-810. 

Marriage settlements, 
36-126. 

Marriage under false personation, pen- 
alty, sec. 94-1801. 


sees. 36-122 to 


Burden of Proof 


While the right of dower is favored in 
the law, the burden of establishing the ex- 
istence of a valid marriage as the basis 
of that right rests upon the person assert- 
ing it. Shepherd & Pierson Co. v. Baker, 
81 M185, 196, 262 P 887, 


Where the parties defendant in a pro- 
eeeding to establish heirship alleged that 
a common-law marriage took place in 1873 
between their mother and the decedent 
under whom they claimed to be entitled 
to share in his estate, but the mother in 
1884 under oath declared that one of the 
defendants was born in 1869 and the other 
in 1871, the burden was upon defendants 
to show that the unlawful relationship be- 
tween the parties existing at the time of 
their birth was changed to a lawful one. 
Weleh v. Alli Bersons, SoM 114 133,0275 
Pau: 


Where the relations between a man 
and a woman are shown to have been 
illicit in their inception, they are presumed 
to have continued so until the contrary 
is shown, and the burden rests upon one 
asserting the validity of a marriage be- 
tween them to show that the illicit rela- 
tion was thus changed to a lawful one. 
Stevens v. Woodmen Of The World, 105 
M 121, 141) 71 2 2des9s. 


Common-Law Marriage 

The so-ealled “common-law marriage” is 
recognized as valid in this state, but, to 
be effective, there must be a mutual con- 
sent of parties able to consent and compe- 
tent to enter into a ceremonial marriage, 
and an assumption of such relationship by 


consent and agreement as of a time cer- 
tain, followed by cohabitation and repute. 
Stevens v. Woodmen Of The World, 105 M 
121, 140 7) P2d 898. 


Where the evidence shows that the par- 
ties kept the alleged relationship of hus- 
band and wife secret at their home, among 
the people of the community, and with re- 
gards to relatives, and held themselves 
out as husband and wife only in hotels, 
motels, and other living places distant 
from their residence, they did not estab- 
lish the reputation of being husband and 
wife which is necessary for a common-law 
marriage. Miller v. Sutherland, 131 M 175, 
309 P 2d 322. 


Evidence of Marital. Relation 


Where the question whether parties were 
husband and wife is at issue their conduct 
during the entire time they were shown 
to have ecohabited is part of the res 
gestae; and whatever they did or said 
during that time, which sheds light upon 
the matter and aids in disclosing the re- 
lations they sustained toward each other 
must be construed as part of the res 
gestae. Welch v. All Persons, 85 M 114, 
130, 21G.k o 110% 


General Requisites 


An indispensable element to the exist- 
ence of a common-law marriage, or of the 
“mutual and public assumption of the mar- 
ital relation,” is cohabitation. O’Malley v. 
O’Malley, 46 M 549, 558, 129 P 501. 


Where it appeared that the cohabitation 
of the parties was clandestine, the evi- 
dence was insufficient to show that “pub- 
lic assumption of the marital relation” 
which this section demands, in the ab- 
sence of a solemnization, in order to con- 
stitute a valid marriage. In re Huston’s 
Estate, 48 M 524, 531, 139 P 458. 


Proof of consent, followed by cohabita- 
tion and the bearing of children, coupled 
with reputation as man and wife, are not 
alone sufficient to establish marriage, but 
the parties must have been capable of 
contracting a marriage; where the woman 
at the time of an alleged common-law mar- 
riage had a husband living, she was inecap- 
able of entering into the second contract. 
Shepherd & Pierson Co. v, Baker, 81 M 185, 
196, 262 P 887. 


Marriage cannot arise from the mere 
cohabitation of two persons reputed to be 
husband and wife, such cohabitation and 
reputation being merely evidence of the 
existence and reality of their consent; the 
fact that children have been born to them 
is not enough, and while the law will im- 
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ply consent from the conduct of the parties 
when the facts will permit, and will pre- 
sume that a man and woman deporting 
themselves as husband and wife have en- 
tered into a lawful contract of marriage, 
such presumption disappears in the face 
of contrary facts. Welch v. All Persons, 85 
D114, 13838, 278° P 110; 


Mutual Consent 


As marriage is defined by this section 
to be a personal relation arising out of 
a civil contract to which the consent of 
parties capable of making it is necessary, 
the consent of the parties thereto must be 
mutual; while the consent need not be ex- 
pressed in any particular form, it must 
be given with such an intent on the part 
of each of them that marriage cannot be 
said to steal upon them unawares. Welch 
v. All Persons, 85 M 114, 133, 278 P 110. 


Presumption of Marriage 


While the presumption of law is in favor 
of matrimony and against concubinage, 
the presumption is a disputable one and 
is indulged in only where the court is 
not in possession of all the facts upon 
which the alleged marriage relation de- 
pends. State v. Newman, 66 M 180, 188 
et seq., 213) P-805. 


Where a second marriage is attacked as 
invalid, the presumption is that the prior 
one was dissolved by death or a decree of 
divorce, and the burden of showing the 
contrary rests upon him who makes the 
attack, such presumption, however, being 
rebuttable. Shepherd & Pierson Co. v. 
Baker, 81 M 185, 196, 262 P 887. 

Where a prior marriage, undissolved, of 
one of two parties cohabiting as man and 
wife, is shown, the shadow of illegitimacy 
is east upon their relationship, and the 
law’s presumption in favor of marriage 
disappears; that of wrongdoing takes its 
place, and the burden rests upon those as- 
serting legitimacy to show a subsequent 


48-102. (5696) Age of consent. 


48-103 


marriage. Welch v. All Persons, 85 M 114, 
138,. 278 P1105 

One of the disputable presumptions in 
this state is that a man and woman hold- 
ing themselves out as husband and wife 
have entered into a contract of lawful 
marriage (sec. 93-1301-7, subd. 30). Stev- 
ens v. Woodmen Of The World, 105 M 121, 
TAU TEP edases: 


Public Assumption of Marital Relation 


The state makes itself a party to every 
marriage, in that it requires the contract 
to be entered into before officers desig- 
nated by itself, or by mutual and public 
assumption by the parties of the marriage 
relation. Franklin v. Franklin, 40 M 348, 
350, 106 P 353. 

To constitute a marriage the parties 
must contemplate a present assumption of 
the relation as distinguished from a future 
union. State v. Newman, 66 M 180, 188 
et'seq.,. 213 Pasvo. 

Since there is no common law in Mon- 
tana, where the law is declared by the 
codes or the statutes, and under this sec- 
tion consent of the parties to marry is not 
alone sufficient to bring about the relation 
but in the absence of a solemnization there 
must be a public assumption of the rela- 
tion, there is no common-law marriage in 
this state where such public assumption 
was absent. State v. Newman, 66 M 180, 
188 et seq., 213 P 805. 


References 


Conley v. Conley, 92 M 425, 434, 15 P 2d 
922; State v. Crighton, 97 M 387, 399, 34 
Pe rdeb Ll 


Collateral References 
Marriage@1. 
55 C.J.S. Marriage § 1. 


Validity of marriage as affected by in- 
tention of the parties that it should be 
only matter of form or jest. 14 ALR 2d 
624. 


Any unmarried male of the age of 


eighteen years or upwards, and any unmarried female of the age of 
sixteen years or upwards, and not otherwise disqualified, is capable of 
consenting to and consummating marriage. 


History: En. Sec. 51, Civ. C. 1895; 
re-en. Sec. 3608, Rev. O. 1907; re-en. Sec. 
5696, R. C. M. 1921. Cal. Civ. C. Sec. 56. 


Capability of Minor 

Marriage of a female minor who had 
attained the age of legal consent, but not 
majority, and who was not otherwise dis- 
qualified, contracted without consent of 


48-103. 


parent or guardian, was not subject to 
annulment irrespective of cohabitation. 
Teague v. Allred, 119 M 193, 173 P 2d 117, 
118% 


Collateral References 
Marriage€=5. 

55 C.J.S. Marriage § 11. 

35 Am. Jur. 189, Marriage, § 16. 


(5697) Marriage—how manifested and proved. Consent to 


and subsequent consummation of marriage may be manifested in any form, 
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and may be proved under the same general rules of evidence as facts in 


other cases. 


History: En. Sec. 52, Civ. C. 1895; 
re-en. Sec. 3609, Rev. C. 1907; re-en. Sec. 
5697, R. C. M. 1921. Cal. Civ. C. Sec. 57. 


Cross-Reference 
Presumption of marriage, sec. 93-1301-7. 


Form of Consent 


The necessary consent need not be ex- 
pressed in any particular form. In a prop- 
er case it may even be implied from the 
conduct of the parties. But the consent, 
whether in express words, or implied from 
the conduct, must always be given with 
such an intent on the part of each of the 
parties that marriage cannot be said to 
steal upon them unawares. One cannot 
become married unwittingly or accident- 
ally. State v. Newman, 66 M 180, 188, 213 
P 805. 


48-104. 


(5698) Certain marriages voidable. 


References 


Miller v. Sutherland, 131 M 175, 309 P 
2d 322, 326. 


Collateral References 

Marriage@—42-49, 

55 C.J.S. Marriage § 44. 

35 Am. Jur. 303, Marriage, §§ 190 et 
seq. 


Inference or presumption of marriage 
from continued cohabitation following re- 
moval of impediment. 104 ALR 6. 

Validity of marriage as affected by in- 
tention of the parties that it should be 
only matter of form or jest. 14 ALR 2d 
624. 

Right to attack validity of marriage 
after death of party thereto. 47 ALR 2d 
1393. 


If either party to a mar- 


riage be incapable from physical causes of entering into the marriage state, 
or if the consent of either be obtained by fraud or force, the marriage is 


voidable. 


History: En. Sec. 53, Civ. C. 1895; 
re-en. Sec. 3610, Rev. C. 1907; re-en. Sec. 
5698, R. C. M. 1921. Cal. Civ. C. Sec. 58. 


Collateral References 

Marriage€—6, 34, 35. 

55 C.J.S. Marriage §§ 13, 34. 

35 Am. Jur. 188, Marriage, §§ 13 et seq. 

Validity of marriage entered into in 
jest.) 12 ALR 215, 

Mental capacity to marry. 28 ALR 635. 

Validity of common-law marriage in 
American jurisdictions. 39 ALR 538. 

Marriage to which consent of one of 
parties was obtained by duress as void or 
only voidable. 91 ALR 414. 


48-105. 


(5699) Incompetency of parties to. 


Validity of marriage celebrated while 
spouse by former marriage of one of the 
parties was living and undivoreed, in re- 
lianee upon presumption from lapse of 
time of death of such spouse. 93 ALR 345. 

Perjury as predicated upon statements 
upon application for marriage license. 101 
ALR 1268. 

Inference or presumption of marriage 
from continued cohabitation following re- 
moval of impediment. 104 ALR 6. 

Power of attorney to apply for or re- 
ceive marriage license for another. 135 
ALR 800. 

Ratification of marriage by one under 
age, upon obtaining marriageable age. 159 
ALR 104. 


Marriages between par- 


ents and children, ancestors and descendants of every degree, and between 
brothers and sisters of the half as well as the whole blood, and between 
nieces and uncles, and between aunts and nephews, and between first 
cousins, and between persons, either of whom is feeble-minded, are in- 
cestuous and void from the beginning, whether the relationship is legiti- 
mate or illegitimate. 


History: En. Sec. 54, Civ. C. 1895; 
re-en. Sec. 3611, Rev. C. 1907; amd. Sec. 1, 
Ch. 6, L. 1919; re-en. Sec. 5699, R. C. M. 
1921. Cal. Civ. C. Sec. 59. 


Solemnizing marriage when forbidden, 
penalty, see. 94-3539. 


Proof of Incompetency 

To justify annulment of a marriage con- 
tract because of mental incompetency of 
one of the parties, there must be clear and 
convincing proof that such party was so 
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Cross-References 


Penalty for incestuous marriage, see. 
94-705. 


MARRIAGE DEFINED 


incompetent at the time the contract was 
entered into. Murphy v. La Chapelle, 95 
M 36, 38, 24 P 2d 131. 


Collateral References 


Marriage@>7, 10. 

55 C.J.S. Marriage §§ 12, 16. 

35 Am. Jur. 265, Marriage, §§140 et 
seq. See generally 27 Am. Jur. 287 et seq., 
Incest. 


48-106 to 48-110. 
Repeal 


These sections (Secs. 1 to 5, Ch. 49, L. 
1909), relating to miscegenous marriages 


48-112 


Facts preventing valid marriage between 
prosecutrix and defendant as defense in 
criminal or civil action for seduction. 85 
ALR 126. 

Recognition of foreign marriage as af- 
fected by policy in respect of incestuous 
marriages. 117 ALR 186. 

Relationship created by adoption as 
within statute prohibiting marriage be- 
tween parties in relationships, or statute 
regarding incest. 151 ALR 1146. 


(5700 to 5704) Repealed—Chapter 4, Laws of 1953. 


and the effects thereof, were repealed by 
Sec. 1, Ch. 4, Laws 1953, effective February 
2, 1953. 


48-111. (5705) Subsequent marriage—when illegal and void. A sub- 
sequent marriage contracted by any person during the life of a former 
husband or wife of such person, with any other person than such former 
husband or wife, is illegal and void from the beginning, unless: 


1. The former marriage has been annulled or dissolved. 


2. Unless such former husband or wife was absent, and not known to 
such person to be living for the space of five successive years immediately 
preceding such subsequent marriage, or was generally reputed and was 
believed by such person to be dead at the time such subsequent marriage 
was contracted; in either of which cases the subsequent marriage is valid 


until its nullity is adjudged by a competent tribunal. 


History: En. Sec. 55, Civ. C. 1895; 
re-en. Sec. 3612, Rev. C. 1907; re-en. Sec. 
5705, R. C. M. 1921. Cal. Civ. C. Sec. 61. 


Cross-Reference 
Bigamy, penalty, secs. 94-701 to 94-703. 


Effect of Previous Marriage 


A marriage contracted while the man 
had a wife living with whom he was at 
the time in correspondence relative to a 
divorce, of which fact, however, the 
woman was ignorant, was void. In re 
Huston’s Estate, 48 M 524, 530, 1389 P 458. 

Proof of consent, followed by cohabita- 
tion and the bearing of children, coupled 
with reputation as man and wife, are not 
alone sufficient to establish marriage, but 
the parties must have been capable of con- 
tracting a marriage; hence where the 
woman at the time of an alleged common- 
law marriage had a husband living she 
was incapable of entering into the second 


48-112. 


(5706) Released from marriage contract, when. 


contract. Shepherd & Pierson Co. v. Baker, 
81 M 185, 196, 262 P 887. 


Presumption of Dissolution of Previous 
Marriage 

Where a second marriage is attacked as 
invalid, the presumption is that the prior 
one was dissolved by death or a decree of 
divorcee, and the burden of showing the 
contrary rests upon him who makes the 
attack, such presumption, however, being 
rebuttable. Shepherd & Pierson Co. v. 
Baker, 81 M 185, 196, 262 P 887. 


Collateral References 
Marriage€>11. 
55 C.J.S. Marriage § 17. 


Validity of marriage celebrated while 
spouse by former marriage of one of the 
parties was living and undivoreed, in re- 
liance upon presumption from lapse of 
time of death of such spouse. 93 ALR 345. 


Neither party 


to a contract to marry is bound by a promise made in ignorance of the 
other’s want of personal chastity, and either is released therefrom by 
unchaste conduct on the part of the other, unless both parties participate 
therein. 


History: En. Sec. 56, Civ. C. 1895; 5706, R. C. M. 1921. Cal. Civ. C. Sec. 62. 
re-en, Sec. 3613, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 44, 
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Collateral References 
Breach of Marriage Promise@~6, 13. 


48-113. 


(5707) Marriages contracted without the state. 


MARRIAGE 


11 C.J.S.' Breach of Marriage Promise 
§§ 5, 14. 


All marriages 


contracted without the state, which would be valid by the laws of the 
eountry in which the same were contracted, are valid in this state. 


History: En. Sec. 1428, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 57, Civ. C. 1895; 
re-en. Sec. 3614, Rev. C. 1907; re-en. Sec. 
5707, R. C. M. 1921. Cal. Civ. C. Sec. 63. 


Jurisdiction of Annulment Proceedings 


Jurisdiction of a suit for annulment of 
a marriage solemnized in another state, 
depends upon the residence or domicile of 
the plaintiff, in absence of statutory provi- 
sion otherwise; hence where the domicile 
of both parties was in Montana and the 
marriage was solemnized in Idaho, the 
marriage could be attacked in this state 
by the mother of one of the contracting 
parties, although under this section the 
validity of the marriage had to be deter- 
mined by requirements of Idaho. Cross v. 
Cross, 110 M 300, 302, 102 P 2d 829. 


Miscegenous Marriages 


Though under this section all marriages 
contracted without the state which are 
valid where contracted or solemnized are 
valid, marriage between Japanese and 


48-114, (5708) Certain parts of 


code not applicable. 


whites are by sections 48-108 and 48-109 
(now repealed) taken out of that general 
rule, when in violation thereof, and resi- 
dents of this state may not circumvent the 
provisions of these sections by marrying 
without its borders. In re Takahashi’s 
Estate, 113 M 490, 495, 129 P 2d 217. 


Presumption of Validity Elsewhere 


Though the evidence is insufficient to 
show that public assumption of the mar- 
ital relation which our statute demands, to 
constitute a valid marriage, yet, if there 
is enough to create a foundation for the 
presumption that the parties are married 
according to the laws of another state, the 
courts of this state will recognize the rela- 
tionship, although it is such a marriage as, 
if contracted in this state, would not be 
valid under our laws. In re Huston’s Es- 
tate, 48 M 524, 531, 139 P 458. 


Collateral References 
Marriage€=3, 17. 
55 C.J.S. Marriage §§ 4, 8. 


The provisions 


of other portions of this code in relation to contracts, and the capacity of 
persons to enter into them, have no application to the contract of marriage. 


History: En. Sec. 58, Civ. C. 1895; 
re-en. Sec. 3615, Rev. C. 1907; re-en. Sec. 
5708, R. C. M. 1921. Field Civ. C. Sec. 43. 


48-115. 


Collateral References 


Marriage@14. 
55 C.J.S. Marriage § 5. 


(5709) Marriage—procedure required for authentication. Mar- 


riage must be licensed, solemnized, authenticated, and recorded as pro- 
vided in this chapter; but noncomphance with its provisions does not 


invalidate any lawful marriage. 


History: En. Sec. 70, Civ. C. 1895; 
re-en. Sec. 3616, Rev. C. 1907; re-en. Sec. 
5709, R. C. M. 1921. Cal. Civ. C. Sec. 68. 


Collateral References 
Marriage¢26-29, 54. 
55 C.J.S. Marriage §§ 28, 35. 


48-116. 


(5710) By whom marriages may be solemnized. 


Validity of solemnized marriage as af- 
fected by absence of license. 61 ALR 2d 
847. 

Liability of one putative spouse to other 
for wrongful inducing entry into or cohab- 
itation under illegal, void, or nonexistent 
marriage. 72 ALR 2d 956. 


Marriage may 


be solemnized by either a justice of the supreme court, judge of the dis- 
trict court, justice of the peace, priest, or minister of the gospel of any 
denomination, or the mayor of any city. Marriages may also be solemnized 
by religious societies according to the usage of such societies. 


History: Ap. p. Sec. 3, p. 409, Bannack amd. Sec. 71, Civ. C. 1895; re-en. Sec. 3617, 
Stat.; re-en. Sec. 3, p. 520, Cod. Stat. 1871; Rev. C. 1907; re-en. Sec. 5710, R. C. M. 
re-en. Sec. 856, 5th Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 70. 
amd. Sec. 1413, 5th Div. Comp. Stat. 1887; 
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Cross-Reference 


Fee of justice of the peace performing 
marriage, sec. 25-304. 


48-117. 


48-118.2 


Collateral References 
Marriage@=27, 29. 

55 C.J.S. Marriage §§ 29, 32. 

35 Am. Jur. 197, Marriage, § 26. 


(5711) License must be obtained. Previous to the solemniza- 


tion of any marriage in this state, a license for that purpose must be 
obtained from the clerk of the district court of the county wherein the 


marriage is to take place. 


History: En. Sec. 1414, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 72, Civ. C. 1895; 
re-en. Sec. 3618, Rev. C. 1907; re-en. Sec. 
5711, R. C. M. 1921. Cal. Civ. C. Sec. 69. 


NOTE.—See also sees. 48-134 to 48-141. 


48-118. 


(5712) Consent of parent or guardian. 


Cross-Reference 
Marriage license fee, sec. 25-232. 


Collateral References 
Marriage@=25(1, 3). 

5d C.J.S. Marriage § 24. 

35 Am. Jur. 195, Marriage, § 23. 


Where either party is 


a minor, no license shall be granted without the written consent of the 
father, if living; if not, then of the mother of such minor or of the 
guardian, or person under whose care and government such minor may be, 
which written consent shall be proved by the testimony of at least one 


competent witness. 


History: En. Sec. 1415, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 73, Civ. C. 1895; 
re-en. Sec. 3619, Rev. C. 1907; re-en. Sec. 
5712, R. C. M. 1921. Cal. Civ. C. Sec. 69. 


Annulment of Marriage of Minor 


Marriage of a female minor who had 
attained age of legal consent, but not 
majority, and who was not otherwise dis- 
qualified, contracted without consent of 
parent or guardian, was not subject to 


Teague. v. Allred, 119 M 193, 173 P 2d 117; 
TE 


References 


Cross v. Cross, 110 M 300, 304, 102 P 2d 
829. 


Collateral References 
Marriage@19. 

55 C.J.S. Marriage § 23. 

35 Am. Jur. 193, Marriage, § 21. 


annulment irrespective of cohabitation. 


48-118.1. Application for license. An application for a marriage license 
shall be filed at least five (5) days before a license shall be issued; pro- 
vided, that, upon application of either of the parties to a proposed mar- 
riage, any judge of a district court may, upon satisfactory evidence being 
presented to him that either of the parties to the proposed marriage is 
dangerously ill, such illness being likely to result in death, or upon the 
request of the parents or guardian, if any, or upon any other circumstance 
which, in the opinion of the judge of the district court, warrants special 
dispensation may by order authorize the license to be issued at any time 
before the expiration of the said five (5) days. Such order shall be deliv- 
ered to the clerk of the district court issuing the license and by him re- 
tained as prima-facie evidence of his authority to issue the said marriage 
license within the five (5) day period. 


History: En. Sec. 1, Ch. 71, L. 1961. 


48-118.2. Identification of the parties—statements of qualifications. No 
marriage license shall issue unless the application therefor is subscribed 
by the parties intending to intermarry and is filed with the clerk of the 
district court which issues the license. Hach party shall be identified and 
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shall swear to the application before the clerk who is to issue the license, 
or the clerk of court where the party resides. The application shall 
contain a statement under oath that the contemplated marriage will be 
lawful, and giving the date the marriage is to take place, the name of the 
parties, their relationship, age, nationality, color, residence and occupa- 
tion, and the names of their parents and guardians, and any prior marriage 
of either party, and the manner of dissolution thereof, and any other 
information which may be required by the provisions of section 48-119. 

If there be no legal objection to said application for license within five 
(5) days of the application, the clerk of the district court shall issue a 
marriage license. 

History: En. Sec. 2, Ch. 71, L. 1961. 


48-119. (5713) License—what to contain. When application shall be 
made for a license to the clerk of the district court, he shall, upon the 
granting of such license, state therein the Christian and surnames of the 
fathers of both parties; the Christian and maiden names of the mothers 
of both parties; the Christian and surnames of both parties; the residence 
of both parties, their places of birth, their respective ages, their color, and 
whether previously married or divorced; which license shall, prior to the 
issuing thereof, be entered of record in the office of the clerk of the district 
court, in a suitable book to be provided for that purpose. 


History: En. Sec. 1416, 5th Div. Comp. Collateral References 
Stat. 1887; re-en. Sec. 74, Civ. C. 1895; Marriage@=25 (2). 
re-en. Sec. 3620, Rev. C. 1907; re-en. Sec. 55 C.J.8. Marriage § 25. 


5713, R. C. M. 1921. Cal. Civ. C. Sec. 69. 


48-120. (5714) License—when refused. If, on such testimony being 
given, it shall appear that either of the parties is legally incompetent to 
enter into such a contract, or that there is any impediment in the way, or 
if either party is a minor, and the consent mentioned in section 48-118 
shall not be given, the said county clerk shall refuse to grant a license. 


History: En. Sec. 1417, 5th Div. Comp. NOTE.—See also sees. 48-134 to 48-141. 
Stat. 1887; re-en. Sec. 75, Civ. C. 1895; . 
re-en. Sec. 3621, Rev. C. 1907; re-en. Sec. References 
5714, R. C. M. 1921; amd. Sec. 1, Ch. 72, Cited or applied as section 3621, Re- 


L. 1935. Amendment by Ch. 72, L. 1935 vised Codes, in State ex rel. Cotter v. Dis- 
was suspended by referendum petition of trict Court, 49 M 146, 153, 140 P 732. 

the people. Law appears as it was before 

amendment in 1935. 


48-121. (5715) Clerk may require evidence. In case of application for 
a marriage license, which may be made by either party, or his or her agent 
or attorney, the clerk of the district court may, in his discretion, require 
that the necessary information be given under oath, and he is hereby 
authorized to administer oaths to such applicants for such purpose. When 
parties apply by mail for such license, their statement of the facts neces- 
sary to properly make out such license must be accompanied by an 
affidavit as to the correctness thereof, taken before a justice of the peace 
or notary public, or some other person authorized to administer oaths; and 
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in case of a minor, the consent of the parent or guardian must be given 
in the same manner. 


History: En. Sec. 1418, 5th Div. Comp. re-en. Sec. 3622, Rev. C. 1907; re-en. Sec. 
Stat. 1887; re-en. Sec. 76, Civ. C. 1895; 5715, R. C. M. 1921. 


48-122. (5716) Duty of person solemnizing—return of certificate. No 
person authorized to solemnize marriages shall perform such ceremony 
until the parties have given him the license issued by the clerk of the 
district court for their marriage; and when he has completed any such 
ceremony he shall enter upon such license a certificate of such marriage, 
showing when and where it occurred, and such certificate shall be attested 
by two witnesses to such ceremony; he shall, within thirty days after such 
marriage has been solemnized, return said license and certificate to the 
elerk of the district court, who shall record the certificate in the same 
book where the said marriage license is recorded. 


History: En. Sec. 1419, 5th Div. Comp. References 
Stat. 1887; amd. Sec. Fat Civ. C. 1895; Cited or applied as section 3623, Re- 
re-en. Sec. 3623, Rev. C. 1907; re-en. Sec. vised Codes, in O’Malley v. O’Malley, 46 
5716, R. C. M. 1921. M 549, 557, 129 P 501. 


Collateral References 
Marriage@=31, 32. 


Cross-References 


Index of certificates kept by county , 
clerk, sec. 16-2905. 55 C.J.S. Marriage § 33. 


Information certified to registrar, sec. OT ee an ee 
69-534. Validity of common-law marriage in 
American jurisdictions. 39 ALR 538. 


48-123. (5717) Form of certificate. The certificate mentioned in the 
next preceding section shall be substantially in the following form: 


The State of Montana, | 
L ss. 
petition eee j 


This is to certify that the undersigned, a justice of the peace of said 
county (minister of the gospel, judge, etc., as the case may be), did, on 


SUN haa AUS UO ee Ana a Bot spe AB be NS fe oot , Join in lawful wedlock 
std eat ee a eee ee ee VIL eet teint ict LeCOlselt acute ee 
“Phe SEY SLAN EY C0 Mae ye SR AXICU attest eee ee , witnesses. 

Witness my hand this ............ Cayo Ole: ec rece ALIS es a Das 


History: En. Sec. 5, p. 409, Bannack re-en. Sec. 3624, Rev. C. 1907; re-en. Sec. 
Stat.; re-en. Sec. 5, p. 520, Cod. Stat. 5717, R. C. M. 1921. 


1879; repealed Sec. 1430, 5th Div. Comp. Marriage¢=81. 
Stat. 1887; re-en. Sec. 78, Civ. C. 1895; 55 C.J.S. Marriage § 33. 


48-124. (5718) Penalty for failure to return or record. Every person 
solemnizing a marriage who shall neglect to make and deliver to the clerk 
of the district court a certificate thereof, within thirty days after having 
solemnized such marriage, shall forfeit for such neglect a sum not less 
than ten nor more than fifty dollars; and any clerk of the district court 
who shall neglect to record such certificate so delivered, within one month 
after its delivery, shall forfeit the lke penalty. 

History: En. Sec. 7, p. 409, Bannack 1871; re-en. Sec. 860, 5th Div. Rev. Stat. 
Stat.; re-en. Sec. 7, p. 520, Cod. Stat. 1879; re-en. Sec. 1421, 5th Div. Comp. 
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Stat. 1887; amd. Sec. 79, Civ. C. 1895; Collateral References 
re-en. Sec. 3625, Rev. C. 1907; re-en. Sec. Marriage@=30. 
5718, R. C. M. 1921. 55 C.J.8. Marriage § 30. 


48-125. (5719) Want of authority in person officiating — effect. No 
marriage solemnized before any person professing to have authority shall 
be deemed or regarded void, nor shall the validity thereof be in any way 
affected on account of any want of jurisdiction or authority, provided it 
be consummated with a full belief on the part of the persons so married, 
or either of them, that they have been lawfully joimed in marriage. 

History: En. Sec. 9, p. 410, Bannack Collateral References 
Stat.; re-en. Sec. 9, p. 521, Cod. Stat. Marriage@=54. 
1871; re-en. Sec. 862, 5th Div. Rev. Stat. 55 O.J.S. Marriage § 35. 
1879; re-en. Sec. 1423, 5th Div. Comp. 
Stat. 1887; amd. Sec. 80, Civ. C. 1895; 


re-en. Sec. 3626, Rev. C. 1907; re-en. Sec. 
5719, R. C. M. 1921. 


48-126. (5720) Certificate and copy prima-facie evidence. The original 
certificate of marriage, made as prescribed in this chapter, and the record 
thereof by the clerk of the district court, or a copy of such record duly 
certified by the clerk of the district court, shall be received by all courts 
in all places as presumptive evidence of such marriage. 


History: En. Sec. 10, p. 410, Bannack Collateral References 
Stat.; re-en. Sec. 10, p. 521, Cod. Stat. Marriage@>45. 
1871; re-en. Sec. 863, 5th Div. Rev. Stat. 55 O.J.S. Marriage § 44. 


1879; re-en. Sec. 1424, 5th Div. Comp. 
Stat. 1887; amd. Sec. 81, Civ. C. 1895; 
re-en. Sec. 3627, Rev. C. 1907; re-en. Sec. 
5720, R. C. M. 1921. 


48-127. (5721) Certificates of marriage to be given. Whenever a mar- 
riage shall have been solemnized pursuant to the provisions of this chapter, 
the person who solemnized the same shall give to each of the parties, on 
request, a certificate under his hand, specifying the names, ages, and 
places of residence of the parties married, the names and residence of at 
least two witnesses who were at such marriage, and the time and place 
thereof. 


History: En. Sec. 1426, 5th Div. Comp. Collateral References 
Stat. 1887; re-en. Sec. 82, Civ. C. 1895; Marriage@=31. 
re-en. Sec. 3628, Rev. C. 1907; re-en. Sec. 55 C.J.S. Marriage § 33. 


5721, R. C. M. 1921. 


48-128. (5722) No particular form of solemnization. In the solemniza- 
tion of marriage no particular form shall be required, except that the 
parties shall solemnly declare, in the presence of the magistrate or minister, 
or of attending witnesses, that they take each other as husband and wife, 
and in any case there shall be at least two witnesses present at the 
ceremony. 


History: En. Sec. 1426, 5th Div. Comp. Collateral References 
Stat. 1887; re-en. Sec. 83, Civ. C. 1895; Marriage€=28. 
re-en. Sec. 3629, Rev. C. 1907; re-en. Sec. 55 CJS. Marriage § 32. 


5722, R. C. M. 1921. Cal. Civ. C. Sec. 71. 
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48-129. (5723) Fines for benefit of schools. All fines arising under 
this chapter in consequence of a breach thereof shall be paid into the 
county treasury for the use of the common schools. 


History: En. Sec. 1429, 5th Div. Comp.  re-en. Sec. 3630, Rev. C. 1907; re-en. Sec. 
Stat. 1887; re-en. Sec. 84, Civ. C. 1895; 5723, R. C. M. 1921. 


48-130. (5724) Declaration of marriage without solemnization — how 
made. Persons desiring to consummate a marriage by written declaration 
in this state without the solemnization provided for in section 48-116 
must prior to executing the declaration, secure the premarital test cer- 
tificate required by section 48-134, which shall be firmly attached to the 
declaration and shall be filed by the clerk of the district court in the 
county where the contract was executed. Any such declaration of marriage 
shall substantially contain the following: 


1. The names, ages, and residences of the parties; 
2. The fact of marriage; 


3. Name of father, maiden name of mother, of both parties, and ad- 
dress of each; 


4. That both parties are legally competent to enter into the mar- 
rlage contract. 


Such declaration must be subscribed by the parties and attested by at 
least two (2) witnesses, and formally acknowledged before the clerk of the 
district court of said county. Unless all the provisions of this act shall 
be complied with the marriage shall be deemed invalid. 


History: En. Sec. 85, Civ. C. 1895; References 
re-en. Sec. 3631, Rev. C. 1907; re-en. Sec. State v. Newman, 66 M 180, 195, 213 
5724, R. C. M. 1921; amd. Sec. 1, Ch. 275, p gos, 
L. 1959. Cal. Civ. C. Sec. 75. 
Collateral References 


Marriage@=21. 
55 C.J.S. Marriage § 21. 


48-130.1. Persons who may draw up declaration of marriage. It shall 
be unlawful for any person, other than the parties to such written declara- 
tion, to draw any such declaration of marriage unless he shall have been 
duly licensed to practice law in the state of Montana. 

History: En. Sec. 2, Ch. 275, L. 1959. 


48-130.2. Penalty for violation of act. Any person violating the pro- 
visions of this act, upon conviction shall be subject to a fine of not less 
than three hundred dollars ($300.00) or six (6) months in a county jail, 
or both. 

History: En. Sec. 3, Ch. 275, L. 1959. 


48-131. (5725) Proof of solemnized marriage when no record—how 
made. If the record of the solemnization of a marriage heretofore en- 
tered into has been lost or destroyed, and not known to exist, the parties 
may join in a written declaration of such marriage, substantially showing: 

1. The names, ages and residences of the parties; 

2. The date, and place of marriage and other pertinent facts of the 
marriage ; 
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3. That the record of the solemnized marriage has become lost or 
destroyed, as the case may be, and is not known to exist. 


History: En. Sec. 86, Civ. C. 1895; 5725, R. C. M. 1921; amd. Sec. 1, Ch. 276, 
re-en. Sec. 3632, Rev. C. 1907; re-en. Sec. IL. 1959. Cal. Civ. C. Sec. 76. 


48-132. (5726) Declaration to be acknowledged and recorded. The 
written declaration of marriage, provided for in section 48-131, shall be 
attested by at least two (2) witnesses and formally acknowledged by an 
official authorized to administer oaths in the state of Montana. The filing 
of the declaration with the clerk of the district court in the county of 
the residence of the parties shall serve as an official record of the mar- 
riage of the parties. 


History: En. Sec. 87, Civ. C. 1895; Cross-Reference 


re-en. Sec. 3633, Rev. ©, 1907; re-en. Sec: Recording of marriage certificates, sec. 
5726, RB. C. M. 1921; amd. Sec. 2, Ch. 276, 49.199. 
L. 1959. Cal. Civ. C. Sec. 77. 


48-133. (5727) Action to determine validity. If either party to any 
marriage denies the same, or refuses to join in a declaration thereof, the 
other may proceed, by action in the district court, to have the validity of 
the marriage determined and declared. 


History: En. Sec. 88, Civ. C. 1895; Collateral References 
re-en. Sec. 3634, Rev. C. 1907; re-en. Sec. Marriage@=55. 
5727, R. C. M. 1921. Cal. Civ. C. Sec. 78. 55 0.3.8. Marriage § 41. 
Action for Jactitation of Marriage Right to attack validity of marriage 


The protection of the marital relation after death of party thereto. 47 ALR 2d 
provided for by this section negatives the 1393. . 

existence of the right of action for jacti- 

tation of marriage. Sell v. Sell, 58 M 329, 

334, 193 P 561. 


48-134. Proof of age—premarital test certificate required of applicants 
for marriage license. Before any person, who is or may hereafter be 
authorized by law to issue marriage licenses, shall issue a marriage license, 
each applicant therefor shall exhibit to him a birth certificate or other 
satisfactory evidence of age, and, if such applicant is a minor, the con- 
sent required by section 48-118, and shall also file with him a certificate 
from a duly qualified physician, licensed to practice medicine and sur- 
gery in any state or United States territory, or any other person authorized 
by laws of Montana to make such a certificate, which certificate shall 
state that the applicant has been given such an examination, including a 
standard serological test, as may be necessary for the discovery of syphilis, 
made not more than twenty (20) days prior to the date of issuance of 
such license, and that the report of the results of such serological test 
has been exhibited to the applicant and that each party to the proposed 
marriage contract has examined the report of the serological test of the 
other party to said proposed contract. 


Any person who by law is validly able to obtain a marriage license 
in the state of Montana is also validly able to give his or her consent to 
any examinations and tests required by this act. In submitting the blood 
specimen to the laboratory, the physician, or any other person author- 
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ized by the laws of Montana to make such a certificate, shall designate 
that it is a premarital test. 


History: En. Sec. 1, Ch. 208, L. 1947; 
amd. Sec. 1, Ch. 21, L. 1959. 


48-135. Contents and form of certificate. The certificate shall contain 
a statement, from the person in charge of the laboratory making the test 
or authorized to make such reports, setting forth the name of the test, the 
date it was made, the name and address of the physician, or to any other 
person authorized under the laws of Montana to make the test, to whom the 
test was sent and the name and address of the person whose blood was 
tested. In the event that an error is discovered in the results of the test, 
such results will be expunged from the records of the Montana state board 
of health. The said certificate and statement shall be on a form to be pro- 
vided and distributed by the Montana state board of health to all county 
clerks of the court in the state and to laboratories in this state approved 
by the Montana state board of health. This form is hereinafter referred 
to in this act as “the certificate form.” 

History: En. Sec. 2, Ch. 208, L. 1947. 


48-136. Certificates from other state or for military personnel, when 
acceptable. Certificate forms provided by other states having comparable 
laws will be accepted for persons who have been examined and who have 
received serological tests for syphilis outside of Montana; provided, such 
examinations and tests are performed not more than twenty (20) days prior 
to the issuance of a marriage license. Certificates provided by the United 
States army or navy will be accepted for military personnel; provided, such 
certificates are signed by a medical officer commissioned in the United 
States army or United States navy or United States public health service; 
and provided, the certificates state the examinations are serological tests 
for syphilis and were performed not more than twenty (20) days prior 
to the issuance of the marriage license. 

History: En. Sec. 3, Ch. 208, L. 1947. 


48-137. Definition of test—rules and regulations. For the purpose of 
this act, a standard serological test shall be a test for syphilis approved 
by the Montana state board of health and an approved laboratory shall 
be the laboratory of the Montana state board of health or a laboratory 
approved by said board. Any other state, United States public health 
service or United States army or navy laboratory shall be considered ap- 
proved, for the purposes of this act. Such laboratory test may be made on 
request, without charge at the laboratory of the state board of health. 
Reasonable rules and regulations for reports to be submitted by any lab- 
oratory making tests and the manner of furnishing same to the certifying 
physician and the state shall be promulgated by the state board of health. 

History: En. Sec. 4, Ch. 208, L. 1947. 


48-138. Examination by county physician or health officer. Any appli- 
cant for a marriage license may, if he so chooses be examined free of 
charge by the county physician or county health officer. 

History: En. Sec. 5, Ch. 208, L. 1947. 
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48-139. Penalties. Any applicant for a marriage license, physician, or 
other person authorized by the laws of Montana to make such a certificate, 
any person in charge of, or authorized to make such reports or statements 
for a laboratory who shall misrepresent his identity or any of the facts 
called for by the certificate form prescribed by this act; or any licensing 
officer who shall issue a marriage license without having received the 
certificate form or who shall have reason to believe that any of the facts 
on the certificate form have been misrepresented, and shall nevertheless 
issue a marriage license; or any person who shall otherwise fail to comply 
with the provisions of this act shall be guilty of a misdemeanor, and, upon 
conviction, shall be punished by a fine of not more than one hundred 
dollars ($100.00). 

Certificates, laboratory statements or reports, and applications, in this 
act referred to and the information therein contained, shall be confidential 
and shall not be divulged to or open to inspection by any person other than 
state or local health officers or their duly authorized representatives. Any 
person who shall divulge such information or open to inspection such 
certificates, statements or reports, without authority, to any person not 
by law entitled to the same, shall be guilty of a misdemeanor, and, upon 
conviction, shall be punished by a fine of not more than one hundred 
dollars ($100.00). 

History: En. Sec. 6, Ch. 208, L. 1947. 


48-140. Expense of administering act. The state board of health shall 
provide the necessary printing and pay the necessary expenses relative to 
the checking and approval of laboratories, clerical and technical assistance, 
involved in the administration of this act, and other expenditures necessary 
in carrying out the provisions and purposes of this act. All claims for such 
expenses shall be submitted for approval and audit to the state board of 
health, and shall be paid in accordance with law. 

History: En. Sec. 7, Ch. 208, L. 1947. 


48-141. Separability clause. If any division, section, subsection, sen- 
tence, clause, phrase or requirement of this act is for any reason held to be 
unconstitutional, such decision shall not affect the validity of the remaining 
portions thereof. The legislature declares that it would have passed this 
act and each and every division, section, subsection, sentence, clause, phrase 
or requirement thereof, irrespective of the fact that any one or more other 
divisions, sections, subsections, clauses, sentences, phrases or requirements 
be declared unconstitutional. 

History: En. Sec. 8, Ch. 208, L. 1947. 


CHAPTER 2 
ANNULLING MARRIAGE 


Section 48-201. Void marriages. 
48-202. Causes for annulling marriages. 
48-203. Actions therefor—when and by whom commenced. 
48-204. Children of annulled marriage. 
48-205. Custody of children. 
48-206. Effect of judgment of nullity. 
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48-201. (5728) Void marriages. Hither party to an incestuous or void 
marriage may proceed, by action in the district court, to have the same so 


declared. 


History: En. Sec. 100, Civ. C. 1895; 
re-en. Sec. 3635, Rev. C. 1907; re-en. Sec. 
5728, R. C. M. 1921. Cal. Civ. C. Sec. 80. 


Applicability, to annulment actions, of 
residence requirements of divorce statutes. 
32 ALR 2d 734. 


Baie tailioforondes Amount of compensation of attorney for 


: services in annulment proceedings in ab- 
Marriage@~57, 60(1). sence of contract or statute fixing amount. 
55 C.J.S. Marriage §§ 48, 54. 56 ALR 2d 153. 


35 Am. Jur. 219, Marriage, §§ 56 et seq. 


48-202. (5729) Causes for annulling marriages. A marriage may be 
annulled for any of the following causes, existing at the time of the 
marriage: 


1. That the party in whose behalf it is sought to have the marriage 
annulled was under the age of legal consent, and such marriage was con- 
tracted without the consent of his or her parents or guardian, or person 
having charge of him or her; unless, after attaining the age of consent, 
such party for any time freely cohabited with the other as husband or wife. 


2. That the former husband or wife of either party was living, and the 
marriage with such former husband or wife was then in force. 

3. That either party was of unsound mind, unless such party, after 
coming to reason, freely cohabited with the other as husband or wife. 

4. That the consent of either party was obtained by fraud, unless such 
party afterward, with full knowledge of the facts constituting the fraud, 
freely cohabited with the other as husband or wife. 

5. That the consent of either party was obtained by force, unless such 
party afterwards freely cohabited with the other as husband or wife. 


6. That either party was, at the time of marriage, physically incapable 


of entering into the married state, 


appears to be incurable. 


History: En. Sec. 110, Civ. C. 1895; 
re-en. Sec. 3636, Rev. C. 1907; re-en. Sec. 
5729, R. C. M. 1921. Cal. Civ. C. Sec. 82. 
Based on Field Civ. C. Sec. 54. 


NOTE.—See note to section 21-103 for 
earlier history and State ex rel. Wooten 
vy. District Court, 57 M 517, 189 P 233. 


Cross-Reference 
Divoree, sees. 21-101 to 21-149. 


Age of Consent 


Marriage of a female minor who had 
attained the age of legal consent as pre- 
seribed by section 48-102, but not majority, 
and who was not otherwise disqualified, 
eontracted without consent of parent or 
guardian, was not subject to annulment ir- 
respective of cohabitation. Teague v. All- 
fed, 119 M 193, 173 P 2d.T17, 118. 


Proof of Incompetency 


To justify annulment of a marriage con- 
tract because of mental incompetency of 


and such incapacity continues, and 


one of the parties, there must be clear and 
convineing proof that such party was so 
incompetent at the time the contract was 
entered into. Murphy v. La Chapelle, 95 
M 36, 38, 24 P 2d 131. 


Written Consent Not Required 


With respect to an action for the annul- 
ment of a marriage contracted in the state 
of Idaho, on the ground that the son of 
plaintiff was not of statutory age at the 
time of its solemnization, and did not have 
the necessary parental consent, the stat- 
utes of neither Idaho nor Montana require 
that such consent shall be in writing and 
acknowledged, but refer to lack of con- 
sent, no matter how expressed. Cross v. 
Cross, 110 M 300, 303, 102 P 2d 829. 


References 


Lommasson v. Hall, 111 M 142, 150, 106 
P 2d 1089. 


Collateral References 
Marriage@58. 
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What constitutes duress sufficient to 
warrant divorcee or annulment of marriage. 
16 ALR 2d 1430. 

Refusal of sexual intercourse as ground 
for annulment. 28 ALR 2d 499. 

What constitutes intoxication sufficient 
to warrant annulment of marriage. 57 
ALR 2d 1250. 

Concealed premarital unchastity or par- 
enthood as ground of annulment. 64 
ALR 2d 742. 


5d C.J.S. Marriage § 50. 
35 Am. Jur. 234, Marriage, § 84-166. 


Avoidance of procreation of children as 
ground for annulment. 4 ALR 2d 228. 

Cohabitation of persons ceremonially 
married, after learning facts negativing 
dissolution of previous marriage of one, as 
affecting right to annulment. 4 ALR 2d 
542. 

Antenuptial knowledge relating to al- 
leged grounds as barring right to annul- 
ment. 15 ALR 2d 706. 


48-203. (5730) Actions therefor— when and by whom commenced. 
An action to obtain a decree of nullity of marriage, for causes mentioned 
in the preceding section, must be commenced within the periods and by the 
parties, as follows: 

1. For causes mentioned in subdivision 1: By the party to the marriage 
who was married under the age of legal consent within two years after 
arriving at the age of consent; or by a parent, guardian, or other person 
having charge of such nonaged male or female, at any time before such 
married minor has arrived at the age of legal consent. 

2. For causes mentioned in subdivision 2: By either party during the 
life of the other, or by such former husband or wife. 

3. For causes mentioned in subdivision 3: By the party injured, or 
relative or guardian of the party of unsound mind, at any time before the 
death of either party. 

4. For causes mentioned in subdivision 4: By the party injured, within 
two years after the discovery of the facts constituting the fraud. 

5. For causes mentioned in subdivision 5: By the injured party, within 
two years after the marriage. 

6. For causes mentioned in subdivision 6: By the injured party, within 
four years after the marriage. | 


History: En. Sec. 111, Civ. C. 1895; Right to attack validity of marriage 


re-en. Sec. 3637, Rev. C. 1907; re-en. Sec. 
5730, R. C. M. 1921. Cal. Civ. C. Sec. 83. 


Collateral References 
Marriage€60(2). 
55 C.J.S. Marriage § 53. 


after death of party thereto. 47 ALR 2d 
1393. 

Soldiers’ and Sailors’ Civil Relief Act 
of 1940, as amended, as affecting matri- 
monial actions. 54 ALR 2d 390. 


Where marriage is an- 


48-204, (5731) Children of annulled marriage. 
nulled, on the ground that a former husband or wife was living, and it is 
adjudged that the subsequent marriage was contracted in good faith, and 
with the full belief of the parties, or either of them, that the former hus- 
band or wife was dead, or where a marriage is annulled on the ground of 
insanity, children begotten before the judgment must be specified in the 
judgment, and are legitimate and entitled to succeed in the same manner 
as legitimate children to the estate of both parents. 


History: En. Sec. 112, Civ. C. 1895; Collateral References 
re-en. Sec. 3638, Rev. C. 1907; re-en. Sec. Bastards¢100 
6731, R. C. M. 1921. Cal. Civ. C. Sec. 84. 19 C.J. Bastards § 24. 


Based on Field Civ. C. Sec. 56. eee . i 
Determination of paternity, legitimacy, 
or legitimation in action for annulment. 
65 ALR 2d 1381. 
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48-205. 


48-206 


(5732) Custody of children. The court must award the custody 


of the children of a marriage annulled on the ground of fraud or force to 
the innocent parent, and may also provide for their education and main- 
tenance out of the property of the guilty party. 


History: En. Sec. 113, Civ. C. 1895; 
re-en. Sec. 3639, Rev. C. 1907; re-en, Sec. 
5732, R. C. M. 1921. Cal. Civ. C. Sec. 85. 
Field Civ. C. Sec. 57. 


Collateral References 


Marriage¢64. 
55 C.J.S. Marriage § 64. 
35 Am. Jur. 228, Marriage, § 73. 


48-206. 


Court’s power as to custody and visita- 
tion of children in marriage annulment 
proceedings. 63 ALR 2d 1008. 

Mental health of contesting parent as 
factor in award of child custody. 74 ALR 
2d 10738. 


(5733) Effect of judgment of nullity. A judgment of nullity 


of marriage rendered is conclusive only as against the parties to the action 


and those claiming under them. 


History: En. Sec. 114, Civ. C. 1895; 
re-en. Sec. 3640, Rev. C. 1907; re-en. Sec. 
5733, R. C. M. 1921. Cal. Civ. C. Sec. 86. 


Collateral References 
Marriage¢67. 

55 C.J.S. Marriage § 68. 

35 Am. Jur. 233, Marriage, § 83. 


Effect of annulment of marriage on 
rights arising out of acts of or transac- 
tions between parties prior thereto. 2 ALR 
2d 637. 

Rights and remedies in respect of prop- 
erty accumulated by man and woman liv- 
ing together in illicit relations or under 
void marriage. 31 ALR 2d 1255. 
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MAXIMS OF JURISPRUDENCE 


Chapter 1. Maxims of jurisprudence, 49-101 to 49-135. 
CHAPTER 1 
MAXIMS OF JURISPRUDENCE 
49-101. 


(8738) The maxims of jurisprudence hereinafter set forth are 


intended not to qualify any of the foregoing provisions of this code, but 


to aid in their just application. 


History: En. Sec. 4600, Civ. C. 1895; 
re-en. Sec. 6177, Rev. C. 1907; re-en. Sec. 
8738, R. C. M. 1921. Cal. Civ. C. Sec. 
3509. Field Civ. C. Sec. 1964. 


49-102. 
itself. 


History: En. Sec. 4601, Civ. C. 1895; 
re-en. Sec. 6178, Rev. C. 1907; re-en. Sec. 
8739, R. C. M. 1921. Cal. Civ. C. Sec. 3510. 
Field Civ. C. Sec. 1965. 


Presumption on Trial Judge’s Ruling 


Where a judge, other than the one who 
presided at the trial, passes upon a motion 
for a new trial, the presumption in favor 
of the trial judge’s ruling does not attach, 
on appeal, to his ruling. Gibson v. Morris 
State Bank, 49 M 60, 72, 140 P 76. 


References 


Cited or applied as section 6178, Revised 
Codes, in State ex rel. Jerry v. District 
Court, 57 M 328, 331, 188 P 365; State v. 
Vandervoort, 57 M 540, 547, 189 P 764; 


49-103. 
same. 


History: En. Sec. 4602, Civ. C. 1895; 
re-en. Sec. 6179, Rev. C. 1907; re-en. Sec. 
8740, R. C. M. 1921. Cal. Civ. C. Sec. 3511. 
Field Civ. C. Sec. 1966. 


Pledge and Chattel Mortgage Assignees 

A bona fide purchaser of property for 
value from a pledgee who sold it in viola- 
tion of the pledge, succeeds to all the rights 
of the pledgee, and under this section, a 
purchaser from a chattel mortgagee will 
likewise succeed to the rights of his 
grantor with respect to the property pur- 


References 
In re Irvine’s Estate, 114 M 577, 581, 
139 P 2d 489. 


(8739) When the reason of a rule ceases, so should the rule 


Morgan v. Butte Central Min. Co., 58 M 
633, 640, 194 P 496; State v. District Court 
et al., 76 M 143, 150, 245 P 529; Holt v. 
Sather, 81 M 442, 451, 264 P 108; Sunburst 
Oil & Refining Co. v. Callender, 84 M 178, 
188, 274 P 834; Laundreville v. Mero et al., 
86 M 43, 55, 281 P 749; Mitchell v. Thomas, 
91 M 370, 382, 8 P 2d 639; Leffek v. Luede- 
man, 95 M 457, 476, 27 P 2d 511; State ex 
rel. Whitlock v. State Board of Equaliza- 
tion, 100 M 72, 85, 45 P 2d 684; Osnes 
Livestock Co. v. Warren, 103 M 284, 294, 
62 P 2d 206; Tuttle v. Union Bank and 
Trust Co., 112 M 568, 577, 119, Pa2dysee 
In re Irvine’s Estate, 114 M 577, 591, 139 
P 2d 489; Little v. Little, 127 M 152, 259 
P 2d 348, 345; State ex rel. Mitchell v. Dis- 
trict Court, 128 M 325, 275 P 2d 642, 647. 


(8740) Where the reason is the same, the rule should be the 


chased, on the principle of subrogation, 
although there is no contract of assign- 
ment between him and his grantee. Potter 
Viwwousé ol M91, 906) 77 2b ALO: 


References 


Cited or applied as section 6179, Revised 
Codes, in Gibson v. Morris State Bank, 49 
M 60, 72, 140 P 76; Johnson v. Kaiser, 
104 M 261, 275, 65 P 2d 1179; Norwegian 
Lutheran Church of America v. Armstrong, 
112 M 528, 533, 118 P 2d 380; 
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49-104. 
another. 


History: En. Sec. 4603, Civ. OC. 1895; 
re-en. Sec. 6180, Rev. C. 1907; re-en. Sec. 
8741, R. C. M. 1921. Cal. Civ. C. Sec. 3512. 
Field Civ. C. Sec. 1967. 


49-105. 
solely for his benefit. 
contravened by a private agreement. 


History: En. Sec. 4604, Civ. C. 1895; 
re-en. Sec. 6181, Rev. C. 1907; re-en. Sec. 
8742, R. C. M. 1921. Cal. Civ. C. Sec. 3513. 
Field Civ. C. Sec. 1968. 


Administration of Estate 


The prior right conferred upon those 
most interested in an estate to administer 
it may be waived. In re Blackburn’s 
Estate, 48 M 179, 188, 137 P 381. 


Even as to the surviving husband or 
wife, the benefit of section 91-1601 may be 
waived, not only by express assent, but 
also by refusal or failure to claim, or by 
unreasonable delay in claiming, the ad- 
vantage given by that section. Melzner v. 
Trucano, 51 M 18, 24, 149 P 365. 


Employment Benefits 


An employee may waive the advantage 
of any provision of law that was intended 
solely for his benefit, so long as the waiver 
does not violate public policy. Shea v. 
North-Butte Min. Co., 55 M 522, 535, 179 
P4900, 


Failure to Act as Waiver 


Plaintiff who did nothing toward having 
a decree of foreclosure amended for a 
period of more than six months and whose 
action was not filed for more than a year 
after foreclosure sale, was not entitled to 
relief; one may waive the advantage of a 
law intended solely for his benefit. Federal 
Land Bk. of Spokane v. Gallatin Co., 84 M 
98, 111, 274 P 288. 


Implied Waiver 


Under this section one may waive, by 
implication or by agreement, the advan- 
tage of a law intended solely for his 
benefit. Anaconda Copper Min. Co. v. 
Ravalli County et al., 56 M 530, 186 P 
332; H. Earl Clack Co. v. Staunton et al., 
105 M 375, 383, 72 P 2d 1022. 


Justification by Sureties 


The right to require the sureties on the 
undertaking on appeal to justify is per- 
sonal to the exceptant, and may therefore 
be waived by him. Bush vy. Baker, 46 M 
535, 545, 129 P 550. 
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(8741) One must not change his purpose to the injury of 


References 


Gilna v. Barker et al., 78 M 357, 369, 
254 P 174; Federal Land Bk. of Spokane 
v: Gallatin Co., 84 M 98, 110, 274 P 288; 
Bradbury v. Nagelhus, 132 M 417, 319 P 
2d 503, 511. 


(8742) Any one may waive the advantage of a law intended 
But a law established for a public reason cannot be 


Negotiability of Instruments 


A provision in a note that it is negoti- 
able at a particular bank is not a waiver 
of the effect of a stipulation for payment 
of attorney’s fees in case of suit, which 
under other statutory provisions, renders 
the note nonnegotiable. Stadler v. First 
National Bank, 22 M 190, 204, 56 P 111. 


Notice of Judgment 


The party intending to move for a new 
trial may waive formal notice of entry of 
judgment and serve his notice of intention 
without it. State ex rel. Brown v. District 
Court, 55 M 158, 161, 174 P 601. 


Possessory Rights of Tenant 


The benefits of section 93-2512 may be 
waived by the terms of a lease. John- 
stone v. Sanborn, — M —, 358 P 2d 399, 
400. 


Statute of Limitations 


A stipulation in a contract, waiving the 
benefit of the statute of limitations, is 
binding for a reasonable time; at least un- 
til the expiration of an additional period 
equal to that prescribed by the statute for 
the particular cause of action. Parchen v. 
Chessman, 49 M 326, 335, 142 P 631. 


Time and Manner of Waiver 


This section does not prescribe the time 
when nor the mode by which the waiver 
may be made effective, nor does it impose 
any restriction or limitation upon the right 
of waiver. It must therefore be assumed 
that the party desiring to waive his right 
is free to do so in any way and at any time 
he chooses. Parchen v. Chessman, 49 M 
326, 335, 142 P 631. 


A party may waive the benefit of the 
statute of limitations, either before or 
after the expiration of the prescribed 
limit, not only by either of the acts men- 
tioned in section 93-2716 but also by ex- 
press agreement based upon a _ consider- 
ation, though made contemporaneously 
with, and as a part of, the principal agree- 
ment or obligation out of which the action 
has arisen. Parchen v. Chessman, 49 M 


363 


49-106 


326, 335, 142 P 631. See Shea v. North- 
Butte Min. Co., 55 M 522, 536, 179 P 499. 


Venue Established by Contract 


Defendant in action to recover monthly 
rental for electric signs was not entitled 
to change of venue where stipulation in 
contract established venue of any future 
suit or action instituted for enforcement 
of contract. Electrical Products Con- 
solidated v. Bodell, 132 M 248, 316 P 2d 
788, 789, 69 ALE 2d 1318. 


References 


Cited or applied as section 4604, Civil 
Code, in Bullard v. Smith, 28 M 387, 399, 
72 P 761; as section 6181, Revised Codes, 


49-106. 
the rights of another. 


History: En. Sec. 4605, Civ. C. 1895; 
re-en. Sec. 6182, Rev. C. 1907; re-en. Sec. 
8743, R. C. M. 1921. Cal. Civ. C. Sec. 3514. 
Field Civ. C. Sec. 1969. 


Equity Application 

The maxim of jurisprudence announced 
in this section is a principle of substantive 
law, peculiarly applicable to equity ac- 
tions. Quinlan v. Calvert, 31 M 115, 119, 
Ail ge CaS: 


Landowner’s Duty 


A landowner who lets a contract for the 
repair of a skylight on the roof of his 
building is liable for damages caused by 
the negligent leaving of waste material 
on the roof in such manner that it was 
blown off and injured a nearby building, 
irrespective of whether the contractor was 
required to remove such waste material. 
A. M. Holter Hardware Co. v. Western 
Mtg. ete. Co., 51 M 94, 99, 149 P 489. 

The law does not countenance the prin- 
ciple that one tract of land may be re- 
claimed at the expense of the destruction 
of another without compensation. O’Hare 
v. Johnson, 116 M 410, 418, 153 P 2d 888. 


Police Power 


The police power is not restricted to the 
regulation or supervision of what is offen- 
sive, disorderly or insanitary, but em- 
braces regulation designed to promote the 
public convenience and the peace and 
good order of society, i. e., it may be ex- 
ercised in aid of what is sanctioned by 
usage, or held by the prevailing morality 
and preponderant opinion to be necessary 
to the public welfare, and has its founda- 
tion in the maxim, sie utere tuo ut alienum 
non laedas. State v. Loomis, 75 M 88, 99, 
242 P 344, 
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in Washoe Copper Co. v. Hickey, 46 M 363, 
366, 128 P 584; Bush v. Baker, 46 M 535, 
545, 129 P 550; Stair v. Lunke, 56 M 130, 
133, 180 P 569; State ex rel. Matt v. Dis- 
trict Court et al., 86 M 193, 199, 282 P 
1042; Thielbar Realties, Inc. v. Insurance 
Co., 91 M 525, 533, 9 P 2d 469; Pierce v. 
Pierce, 108 M 42, 50, 89 P 2d 269; State 
ex rel. Eden v. District Court, 109 M 263, 
272, 95 P 2d 447; Commercial Credit Co. 
v. O’Brien, 115 M 199, 216, 146 P 2d 637; 
Hames: v. Polson, 123 M 469, 215 P 2d 
950; New Silver Bell Min. Co. v. County 
of Lewis and Clark, 129 M 269, 284 P 2d 
1012, 1017; Bucher v. Fraser, — M —, 354 
P 2d 1042, 1047. 


(8743) One must so use his own rights as not to infringe upon 


Use of Property 


The doctrine of the maxim, sic utere tuo 
ut alienum non laedas, is not inconsistent 
with the rule of law that a man may use 
his own property as he pleases, for all pur- 
poses for which it is adaptable, without 
being answerable for the consequences, if 
he is not an active agent in designedly 
causing injury, if he does not create a 
nuisance, or if he exercises due care and 
caution to prevent injury. Fleming v. 
Lockwood, 36 M 384, 388, 389, 92 P 962. 

One may use his own property, as he 
sees fit, for all purposes to which it is 
adaptable, without being answerable for 
the consequences, if he is not an active 
agent in designedly causing injury, if he 
does not create a nuisance, or if he ex- 
ercises due care and caution to prevent 
injury, but must so use his right as not to 
infringe upon the rights of another. 
Purcell et al. v. Davis et al., 100 M 480, 
492, 50 P 2d 255. 


Water Rights 


An appropriator of an upper water right 
who, in a contract to deliver it to a lower 
owner of land at a certain place, has re- 
served the right to use the water for 
placer mining purposes, acquires no title to 
the water itself, or any right to pollute 
the water to any greater extent than is 
permitted by law. Lincoln v. Rodgers, 1 
M 217, 221; Nelson v. O’Neal, 1 M 284, 
286; Fitzpatrick v. Montgomery, 20 M 181, 
187, 50 P 416; Chessman v. Hale, 31 M 
577, 583, 584, 79 P 254, 

Flood waters of a river, which become 
severed from the main current, still form 
a part of the river, and may not be ob- 
structed by a railroad company by a fill 
along its right of way without openings, 
so as to injure the property of another, 
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Fordham v. Northern Pacific Ry. Co., 30 
M 421, 432, 76 P 1040. See Wine v. North- 
ern Pacifie Ry. Co., 48 M 200, 207, 136 P 
387; Eastern Oregon Land Co. v. Willow 
River L. & I. Co., 201 Fed 203. 

One who has a prior right to the use of 
the waters of one creek cannot let those 
waters run to waste, and use the full 
amount of his appropriation of the waters 
of another creek to the detriment of a 
junior appropriator on the latter creek. 


49-107. (8744) He who consents 


History: En. Sec. 4606, Civ. C. 1895; 
re-en. Sec. 6183, Rev. C. 1907; re-en. Sec. 
8744, R. C. M. 1921. Cal. Civ. C. Sec. 3515. 
Field Civ. C. Sec. 1970. 


Divorce Proceedings 


Even though a wife did not know the 
attorney whom she authorized to repre- 
sent her in a divorce suit, in the absence 
of charges of misconduct against the at- 
torney, she was not justified in attacking 
the divorce decree. Deich v. Deich, — 
M —, 323 P 2d 35, 46. 


Irregular Tax Deed 


Where a tax deed was invalid for fail- 
ure to give the owner the statutory notice 
of application therefor, such owner could 
not be held to have waived his right to 
question the validity of the deed nor 
acquiesced in the taking of his property 
by being represented at the county’s pub- 
lic auction sale by an agent who bid on 
it, because he had no rights to waive by 


49.108. 
io it, 


History: En. Sec. 4607, Civ. C. 1895; 
re-en. Sec. 6184, Rev. C. 1907; re-en. Sec. 
8745, R. C. M. 1921. Cal. Civ. C. Sec. 3516. 
Field Civ. C. Sec. 1971. 


Failure to Reform Contract 


A party loses his right to reformation 
of a contract on the ground of mistake in 
its execution, if he acquiesces therein after 
becoming aware of the mistake or circum- 
stances such that he will be presumed to 
have known of it; acquiescence may be im- 
plied from an unreasonable delay in ap- 
plying for redress after notice of the 
mistake. Cook-Reynolds Co. v. Beyer, 107 
Med, Odo) 2d, 658. 

Acquiescence in a contract after learn- 
ing that it does not represent the actual 
agreement, destroys the right of reforma- 
tion, under this section; such acquiescence 
may be implied from an unreasonable de- 
lay in applying for redress after notice of 
the mistake; the rule applying not only 
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Noman v. Corbley, 32 M 195, 205, 79 P 
1059. 


References 


Jeffers v. Montana Power Co. et al., 68 
M 114, 142, 217 P 652; Calvert et al. v. 
Anderson et al., 73 P 551, 558, 236 P 847; 
Missoula P. 8. Co. v. Bitter Root Irr. Dist., 
80 M 64, 69, 257 P 1038; Neyman et al. v. 
Pineus et al., 82 M 467, 486, 267 P 805; 
Sunburst Oil & Refining Co. v. Callender, 
84 M 178, 192, 274 P 834. 


to an act is not wronged by it. 


bidding on the property. Kerr v. Small, 
112 M 490, 494, 117 P 2d 271. 


Search and Seizure 


Where officers searching the home of 
defendant, with his consent, found a quan- 
tity of mash in the process of manufacture 
into beer, they were properly permitted 
to give evidence as to what they found, 
since one who consents to a search cannot 
complain that his constitutional rights 
were invaded by the search. State v. 
Roop, 73 M 177, 179, 235 P 336. 


References 


Swords v. Occident Elevator Co., 72 M 
189, 194, 232 P 189; Federal Land Bk. of 
Spokane v. Gallatin Co., 84 M 98, 111, 274 
P 288; State ex rel. Boorman v. State 
Board of Land Commissioners, 109 M 127, 
134, 94 P 2d 201. 


Collateral References 
Annotation. 77 ALR 2d 239. 


(8745) Acquiescence in error takes away the right of objecting 


where reformation is asked for on the 
ground of mistake but also on the ground 
of fraud. Krueger v. Morris, 110 M 559, 
567, 107 P 2d 142. 


Failure to Reform Deed 


A purchaser who, at the time of the 
delivery of the deed, knew of the mistake 
and who paid the balance of the pur- 
chase price acquiesced in the mistake and 
could not urge the mistake as a ground 
for reformation. Schillinger v. Huber, 133 
M 80, 320 P 2d 346, 349. 


References 


Federal Land Bk. of Spokane v. Gallatin 
Co., 84 M 98, 111, 274 P 288; Beebe et al. 
v. James, 91 M 403, 416, 8 P 2d 803; State 
ex rel. Boorman v. State Board of Land 
Commissioners, 109 M 127, 134, 94 P 2d 
201; Deich v. Deich, — M —, 323 P 2d 
35, 46. 
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History: En. Sec. 4608, Civ. C. 1895; 
re-en. Sec. 6185, Rev. C. 1907; re-en. Sec. 
8746, R. C. M. 1921. Cal. Civ. C. Sec. 3517. 
Field Civ. C. Sec. 1972. 


Appropriation of Property 


A telegraph company cannot urge the 
public character of its business as a justi- 
fication for its trespass, when, without 
first resorting to eminent domain proceed- 
ings, it erects poles on, and strings its 
wires across, private property, the owner 
not consenting. Postal Telegraph-Cable 
Cov. Nolan; 53 M9129, 136;2162.P. 169: 


Defaulting Contractor 


A subcontractor, failing to provide all 
materials and perform all work necessary 
to complete subcontract with federal pub- 
lic building contractor or to pay for mate- 
rials furnished subcontractor by others, 
with result that surety on contractor’s 
bond completed work and paid less than 
contract prices for such materials, was not 
entitled to credit for difference between 
sums agreed to be paid therefor and sums 
actually paid by surety in action on such 
bond. United States, to Use of Watsa- 
baugh & Co. v. Seaboard Co., 26 F Supp 
681, 687. 


Discharge of Employee 


The provision of section 2, chapter 11, 
Extraordinary Session of 1919, that a 
police officer can recover salary only for 
services actually rendered, did not apply 
where he was unlawfully discharged and, 
though offering to perform them, was 
thereafter prevented from so doing, since 
the city could not take advantage of its 
own wrong. Sweeney v. City of Butte, 64 
M 230, 242, 208 P 943. 


Fraud against Spouse 


The widow as administratrix of her hus- 
band’s estate could not impress a trust 
upon property for which her deceased 
husband had given down payment to his 
son and daughter-in-law, even though 
fraud was alleged on the basis that the 
gift was made with a parol agreement 
that the contract would be assigned to 
him as soon as he was legally separated 
from his wife, since to allow such claim 
would result in recovery on decedent’s 
own fraud for the benefit of a stranger 
to the action. Platts v. Platts, 134 M 474, 
334 P 2d 722. 
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(8746) No one can take advantage of his own wrong. 


Fraudulent Mortgage 


Where plaintiff’s mortgage was valueless 
through defendant’s misrepresentations 
that it was a first mortgage when in fact 
it was a second, and plaintiff without 
first foreclosing, attached, it was error 
for court to dissolve the attachment with- 
out plaintiff’s foreclosing first to prove 
the mortgage valueless, (under the re- 
quirements of sec. 93-6001, 1. e., to ex- 
haust the security before resorting to 
general assets); to so hold would be to 
award a prize for fraud and deceit, and 
permit a party to take advantage of his 
own wrong, contrary to this section. Bailey 
v. Hansen, 105 M 552, 558, 74 P 2d 438. 


Improper Bail 


If a district court did not have authority 
to aecept Liberty bonds in lieu of money 
as bail, plaintiff upon whose solicitations 
the court accepted them, having been in 
pari delicto, was estopped to assert lack of 
authority in the court to receive them as 
bail, since she could not take advantage of 
her own wrong. Kirschbaum v. Mayn, 76 
M 320, 329, 246 P 953. 


Oil and Gas Drilling Agreement 


Where an oil and gas lessee was ready, 
able and willing to drill further wells and 
develop the lessor’s property, an attack 
upon the lessee’s title by lessors will re- 
lieve the lessee of the duty either to pro- 
ceed with the drilling operations or the 
payment of the delay rentals specified 
during the contest of his title. Fey v. AY 
A. Oil Corporation, 129 M 300, 285 P 2d 
578, 587. 


References 


Cited or applied as section 6185, Revised 
Codes, in Butte Miners’ Union v. City of 
Butte, 58 M 391, 401, 194 P.149; Gilna-v. 
Barker et al., 78 M 357, 369, 254 P 174; 
State ex rel. Boorman v. State Board of 
Land Commissioners, 109 M 127, 184, 94 P 
2d 201; Peterson v. Livestock Commission, 
120 M 140, 181 P 2d 152, 158; Mitchell v. 
Pestal, 123 M 142, 208 P 2d 807, 811; 
Rieckhoff v. Consolidated Gas Co., 123 M 
5do, 217 BP 20d, 1076, 108i.) dissememn 
opinion in State ex rel..Hill v. Distriet 
Court, 126 M 1, 242 P 2d 850, 853, 31 ALR 
2d 749; Hansen v. Hansen, 130 M 175, 297 
P 2d 879, 883; Deich v. Deich, — M —, 
823 P 2d 35, 46. 


(8747) He who has fraudulently dispossessed himself of a 


thing may be treated as if he still had possession. 


History: En. Sec. 4609, Civ. C. 1895; 
re-en. Sec. 6186, Rev. C. 1907; re-en. Sec. 


8747, R. C. M. 1921. Cal. Civ. C. Sec. 
3518. Field Civ. C. Sec. 1973. 
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History: En. Sec. 4610, Civ. C. 1895; 
re-en. Sec. 6187, Rev. C. 1907; re-en. Sec. 
8748, R. C. M. 1921. Cal. Civ. C. Sec. 
3519. Field Civ. C. Sec. 1974. 


References 
Federal Land Bk. of Spokane v. Galla- 


49-112. 


History: En. Sec. 4611, Civ. C. 1895; 
re-en. Sec. 6188, Rev. C. 1907; re-en. Sec. 


49.113. 


History: En. Sec. 4612, Civ. C. 1895; 
re-en. Sec. 6189, Rev. C. 1907; re-en. Sec. 
8750, R. C. M. 1921. Cal. Civ. C. Sec. 
3521. Field Civ. C. Sec. 1976. 


Surety Contract 


Where defendant furnished contractors 
with surety bond providing that contrac- 
tors would faithfully perform contract 
with Montana state highway commission 
for roadwork, and contract required con- 
tractors to carry public liability insurance 
to indemnify public for injuries sustained 
by reason of work on highway, defendant 
was liable for satisfaction of judgments, 
notwithstanding exclusion clause under 


49-114. 
ever is essential to its use. 


History: En. Sec. 4613, Civ. C. 1895; 
re-en. Sec. 6190, Rev. C. 1907; re-en. Sec. 
S751, Rz..C.. M. .1921., Cal. Civ. C.. Sec. 
3522. Field Civ. C. Sec. 1977. 


49-115. 


History: En. Sec. 4614, Civ. C. 1895; 
re-en. Sec. 6191, Rev. C. 1907; re-en. Sec. 
8752, R..-C.. M. 1921. Cal. Civ. C. Sec. 
3523. Field Civ. C. Sec. 1978. 


County Commissioners’ Actions 


Since under chapter 138, Laws of 1927, 
(75-1805) an order of the board of county 
commissioners in the matter of setting 
aside an order of the county superintend- 
ent of schools creating a school district, is 
final and no appeal les to either school 
authorities or courts, equity will take 
jurisdiction of an action to right any 
wrong committed by the board. Grant et 
al. v. Michaels et al., 94 M 452, 459, 23 P 
2d 266. 

Inducing Withdrawal of Bail Bond 

Complaint in an aetion for damages 
based upon acts of defendants in wrong- 
fully and by false representations persuad- 
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(8748) He who can and does not forbid that which is done on 
his behalf is deemed to have bidden it. 


tin Co., 84 M 98, 111, 274 P 288; Brown v. 
Columbia Amusement Co., 91 M 174, 6 P 
2d 874; State ex rel. Boorman v. State 
Board of Land Commissioners, 109 M 127, 
134, 94 P 2d 201; Deich v. Deich, — M 
—, 323 P 2d 35, 46. 


(8749) No one should suffer for the act of another. 


8749, BR. C. M. 1921. Cal. Civ. C. Sec. 
3520. Field Civ. C. Sec. 1975. 


(8750) He who takes the benefit must bear the burden. 


which use of automobiles was excluded 
from coverage of policy; the defendant 
assumed the burden of protecting mem- 
bers of the public from injury, and having 
accepted the benefit (premium), should 
also accept the burden. Doheny v. United 
States Fidelity & Guaranty Co. 34 F 
Supp 888, 891, 123 F 2d 746. 


References 


Gilna v. Barker et al., 78 M 357,-369, 
254 P 174; Federal Land Bk. of Spokane 
v. Gallatin Co., 84 M 98, 111, 274 P 288; 
Humbird et al. v. Arnet et al., 99 M 499, 
44 P 2d 756. 


(8751) One who grants a thing is presumed to grant also what- 


References 


Yegen v. Cardwell, 183 M 236, 321 P 2d 
LOG te 079: 


(8752) For every wrong there is a remedy. 


ing bondmen on a bail bond furnished by 
plaintiff, charged with crime, to withdraw 
therefrom with the result that plaintiff 
was kept in jail for thirty-eight days and 
until a new bond was furnished by some 
of the persons who had previously with- 
drawn on the solicitation of defendants, 
held to state a cause of action, irrespec- 
tive of the form or nature of the action, 
upon the theory that for every wrong 
there is a remedy. Pyles v. Melvin et al., 
84 M 3388, 347, 275 P 753. 


References 


Samuell v. Moore Mercantile Co. et al., 
62 M 232, 236, 204 P 376; Simonsen v. 
Barth et al., 64 M 95, 100, 208 P 938; State 
v. District Court et al., 66 M 496, 509, 214 
P 85; MelIntyre et al. v. Dawes, 71 M 367, 
373, 229 P 846; Link v. Haire, 82 M 406, 
425, 267 P 952; Maki v. Murray Hospital, 
91 Mo 251, 262, % P 2d |228; Vonault=-y. 
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O’Rourke, 97 M 92, 105, 33 P 2d 535; State 
ex rel. Hill v. District Court, 126 M 1, 
242 P 2d 850, 853, 31 ALR 2d 749. 
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Collateral References 
Annotation. 59 ALR 2d 424. 


(8753) Between those who are equally in the right, or equally 


in the wrong, the law does not interpose. 


History: En. Sec. 4615, Civ. C. 1895; 
re-en. Sec. 6192, Rev. C. 1907; re-en. Sec. 
$753,) Re 90.0. 1921= (Cal. iCiv, (C.Sec: 
3524. Field Civ. C. Sec. 1979. 


Injured Party in Pari Delicto 


The rule that the violation of a penal 
statute or ordinance by one resulting in 
injury to another is negligence per se does 
not apply where the wrongdoer and the 
injured party are in pari delicto. Elmer 
Jackson v. Lomas, 60 M 8, 15, 198 P 434. 

A city ordinance prohibited the sale, as 
well as the discharge, of fireworks, within 
the city limits. A minor purchased a 


49-117. 
ferred. 


History: En. Sec. 4616, Civ. C. 1895; 
re-en. Sec. 6193, Rev. C. 1907; re-en. Sec. 


49-118. 
eontrol. 


History: En. Sec. 4617, Civ. C. 1895; 
re-eh. Sec. 6194, Rev. C. 1907; re-en. Sec. 


49-119. 
their rights. 


History: En. Sec. 4618, Civ. C. 1895; 
re-en. Sec. 6195, Rev. C. 1907; re-en. Sec. 
8756, R. C. M. 1921. Cal. Civ. C. Sec. 3527. 
Field Civ. C. Sec. 1982. 


Adverse Claim to Property 


The maxim enunciated in this section 
was applied in a case where the plaintiff, 
knowing of the defendant’s adverse claim 
to the property in controversy, remained 
silent for twelve years and offered no ex- 
planation for the delay in bringing suit. 
Kavanaugh v. Flavin, 35 M 133, 137, 88 
P 764. 


Where a claimant of land permitted 
thirty years to elapse before he seriously 
attempted to enforce his claim, and dur- 
ing that time the value of the land had 
increased more than a hundredfold, and 
innocent third parties without notice of 
his claim had purchased portions thereof 
and expended time and money in their 
improvement, he was guilty of such laches 
in prosecuting his alleged right as to 
make this maxim applicable. Kimes v. 
Northern Pacific Ry. Co., 49 M 573, 576, 
144 P 156, 


(8756) The law helps the 


package of fireworks from defendant, dis- 
charged one and was injured. Having been 
in pari delicto with defendant in violating 
the ordinance, he could not recover dam- 
ages for the injuries sustained. Elmer 
Jackson v. Lomas, 60 M 8, 15, 198 P 434. 


References 


Cited or applied as section 6192, Revised 
Codes, in Melville v. Butte-Balaklava Cop- 
per Co., 47 M 1, 7, 1380 P 441; Puckett v. 
Sherman & Reed, 62 M 395, 400, 205 P 
250; McManus v. Fulton, 85 M 170, 186, 
278, P26. 


(8754) Between rights otherwise equal, the earliest is pre- 


8754, R. C. M. 1921. Cal. Civ. C. Sec. 3525. 
Field Civ. C. Sec. 1980. 


(8755) No man is responsible for that which no man can 


8755, -R. C. M. 1921. Cal. Civ. C. Sec. 3526. 
Field Civ. C. Sec. 1981. 


vigilant, before those who sleep on 


Default Judgment 


Where defendant in a mortgage fore- 
closure suit, who had been regularly 
served in person with summons, permitted 
two years to elapse after entry of judg- 
ment by default against him, and eight 
months after execution of the sheriff’s 
deed to the property, before moving to set 
it aside on the ground that the judgment, 
having been entered one day too soon, was 
void, he was not entitled to relief by writ 
of certiorari; under such circumstances 
the judgment will be presumed to have 
been entered within jurisdiction. State ex 
rel. Matt v. District Court et al., 86 M 193, 
200, 282 P 1042. 


Foreclosure Decree 


Plaintiff who did nothing toward having 
a decree of foreclosure amended for a 
period of more than six months and whose 
action was not filed for more than a year 
after foreclosure sale, was not entitled to 
relief. Federal Land Bk. of Spokane v. 
Gallatin Co., 74 M 98, 110, 274 P 288, 
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Mining Claims 


The rule of laches is most rigidly applied 
in eases involving mining claims for the 
reason that. no other class of property is 
subject to more violent fluctuations in 
value. O’Hanlon et al. v. Ruby Gulch Min. 
Co., 64 M 318, 328, 209 P 1062. 

A person claiming an interest in prop- 
erty must be diligent in asserting his 
claim, and this is especially true as to 
mining claims; stockholder’s action for 
cancellation of mining lease allegedly pro- 
cured through secret collusion between 
corporate lessor’s confidential agent and 
lessee and other defendants was barred 
by “laches,” where plaintiff failed to 


49-120. (8757) The law respects 


History: En. Sec. 4619, Civ. C. 1895; 
re-en. Sec. 6196, Rev. C. 1907; re-en. Sec. 
8757, R. C. M. 1921. Cal. Civ. C. Sec. 3528. 
Field Civ. C. Sec. 1983. 


References 
State v. District Court et al., 66 M 496, 


49-121. 


49-121 


make due inquiry, permitted lessee to ex- 
pend large sums, accepted benefits of 
lease, ratified it twice, and delayed two 
years after collusion should have been dis- 
eovered before bringing action. Jeffrey v. 
Pioneer Placer Dredging Co., 50 F Supp 
43, 50, 51. 


References 

Barrett v. Zenisek, 132 M 229, 315 P 
2d 1001, 1007. 

Collateral References 


Hquity C64. 
30 C.J.S. Equity § 100. 


form less than substance. 


509, 214 P 85; Shelley v. Normile, 109 M 
117, 124, 94 P 2d 206; In re Irvine’s Es- 
tate, 114 M 577, 581, 139 P 2d 489; City 
of Bozeman v. Ramsey, — M —, 362 P 
2d 206. 


(8758) That which ought to have been done is to be regarded 


as done, in favor of him to whom, and against him from whom, performance 


is due. 


History: En. Sec. 4620, Civ. C. 1895; 
re-en. Sec. 6197, Rev. C. 1907; re-en. Sec. 
8758, R. C. M. 1921. Cal. Civ. C. Sec. 3529. 
Field Civ. C. Sec. 1984. 


Delivery of Lease 


Where an oil and gas lease had been 
placed in escrow and all conditions prece- 
dent to delivery had been complied with, 
it will be deemed to have been delivered 
under the doctrine that that which ought 
to have been done will be regarded as 
having been done. Guerin v. Sunburst Oil 
& Gas Co., 68 M 365, 371, 218 P 949. 


Execution of Deed 


Where a vendor executes a deed to an 
interest in oil land and receives an ade- 
quate consideration therefor, the former 
may not come into a court of equity to 
evade his obligation on the ground that 
the instrument was so drawn that, tested 
by the technical rules of law, it does not 
convey what was intended to be conveyed, 
but the court will consider that as done 
which should have been done, and sustain 
the transaction if, on sound rules of law 
and equity, effect can be given to all the 
provisions of the deed and the intention 
of the parties carried out. Krutzfeld v. 
Stevenson et al., 86 M 463, 475, 284 P 553. 


Fraudulently Induced Release 

Where vendee of an elevator bought 
under a contract permitting him to pay for 
it out of the profits derived in operating 


it, had in that manner fully paid for it 
on a certain day, but in reliance upon the 
correctness of an erroneous audit of his 
books by the vendor, about a month there- 
after executed a surrender of his rights, 
a court of equity will, on the theory that 
that was done which ought to have been 
done, decree that legal title vested in him 
when full payment was made, and de- 
fendant vendor may not be heard to say 
in defense that plaintiff had relinquished 
his rights which then had become fixed, 
but of which he was kept in ignorance 
by the vendor’s acts. Whorley v. Patton- 
Kjose Company, Inc., 90 M 461, 488, 5 P 
2d 210. 


Parties to Obligation 


The equitable doctrine that that which 
ought to have been done must be regarded 
as done does not operate in favor of every 
person, but only in favor of him who 
holds the equitable right to have the act 
performed, as against the one upon whom 
the duty of such performance has de- 
volved. Morton v. Union Central Life Ins. 
Co., 80 M 5938, 609, 261 P 278. 


References 


Town of Cascade v. County of Cascade, 
75 M 304, 308, 243 P 806; Kester v. Amon 
etal, 81M 1) 17;°261 P 288;) Peterson v. 
Livestock Commission, 120 M 140, 181 P 
2d 152, 158; Shook v. Woodard, 129 M 519, 
290 P 2d 750, 754; Bradbury v. Nagelhus, 
132 M 417, 319 P 2d 503, 509. 
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49-122. 
as if it did not exist. 


History: En. Sec. 4621, Civ. C. 1895; 
re-en. Sec. 6198, Rev. C. 1907; re-en. Sec. 
8759, R. C. M. 1921. Cal. Civ. C. Sec. 3530. 
Field Civ. C. Sec. 1985. 


49-123. 


History: En. Sec. 4622, Civ. C. 1895; 
re-en. Sec. 6199, Rev. C. 1907; re-en. Sec. 
8760, R. C. M. 1921. Cal. Civ. C. Sec. 3531. 
Field Civ. C. Sec. 1986. 


Return of Consideration on Disaffirm- 
ance by Minor 


Where from the very nature or charac- 
ter of a consideration received by a minor 
for the execution of a contract (services 
performed by attorneys under a contract 
of employment to institute an action) it 
cannot be returned by him as required by 
section 64-107, as a condition precedent 
to disaffirmance, he may disaffirm though 
unable to make return. Downey et al. v. 
Northern Pacific Ry. Co., 72 M 166, 185, 
232 P 531. 


Substantial Compliance 


Where farm contract required party in 
possession to summer-fallow 80 acres and 
eourt found he had summer-fallowed 74.5 
acres and that was all the tillable land 
available, this constituted substantial and 
sufficient performance since the law never 


49-124, (8761) The law neither 


History: En. Sec. 4623, Civ. C. 1895; 
re-en. Sec. 6200, Rev. C. 1907; re-en. Sec. 
8761, R. C. M. 1921. Cal. Civ. C. Sec. 3532. 
Field Civ. C. Sec. 1987. 


Clearing Title of Void Claim 


Where a decree of distribution of an 
estate was entered and no appeal was 
taken from such decree, an affidavit there- 
after filed and recorded, stating that the 
affiant was an heir and devisee of the will 
and claiming an interest in the real estate 
distributed, was void on its face, and no 
suit to quiet title was necessary to convey 
clear title. Hart v. Barron, 122 M 350, 204 
P.2d°797, 805. 


Demand on Trustee 


While a demand is ordinarily required 
as a condition precedent to a suit by a 
cestui que trust against a trustee, no de- 
mand is necessary when it would be of no 
avail. Poepping v. Monson, — M —, 353 
P 2d 325, 331. 


MAXIMS OF JURISPRUDENCE 


30 C.J.S, Equity § 106. 
Annotation. 43 ALR 2d 570. 


(8759) That which does not appear to exist is to be regarded 


References 


Pierce v. Pierce, 108 M 42, 47, 89 P 2d 
269. 


(8760) The law never requires impossibilities. 


requires impossibilities. Letz v. Lampen, 
110 M 477, 483, 104 P 2d 4. 


Tender of Performance Dispensed With 


Since the law does not require impos- 
sibilities nor the doing of idle acts, where 
a school board by filling the position for 
which it had employed plaintiff had put 
it out of its power to place her, all other 
positions being filled, did not hold any 
meeting at which plaintiff could have 
presented herself for duty, and the super- 
intendent had advised her that the board 
had repudiated its contract with her, she 
was not required to tender her services to 
the board or the superintendent, within 
the meaning of the instruction above, to 
entitle her to recover. Le Clair v. School 
Dist. No. 28, 74 M 385, 391, 240 P 391. 


References 


State v. District Court et al., 76 M 143, 
150, 245 P 529; Stoner v. Underseth et al., 
85 M 11, 24, 277 P 437; Fisk Tire Coz vy. 
Lanstrum et al., 96 M 279, 282, 30 P 2d 84; 
Davis v. Burton, 128 M 434, 278 P 2d 213, 
218. 


‘does nor requires idle acts. 


Insolvency of Principal Obligor 


Where in an action on a surety bond 
indemnifying a depositor in a _ bank 
against loss, the bank, as principal, has 
put it out of its power to fulfill the con- 
dition of the’ bond by becoming insol- 
vent, a demand upon it for payment is 
not necessary to fix the liability of the 
sureties, and therefore the complaint need 
not allege such demand. Mutual Oil Co. v. 
Hamilton et al., 73 M 385, 390, 236 P 545. 


Tender of Performance under Repudi- 
ated Contract 


On the opening of school plaintiff knew 
that her former position was occupied, 
and to appear there seeking to discharge 
the duties of that position would have 
resulted only in embarrassment to her 
successor, to the principal of the school, 
and to herself; it would have been but 
an idle gesture, and this section exactly 
fits the case. Le Clair v. School Dist. No. 
28, 74 M 385, 391, 240 P 391. 
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To have given the ten days’ notice in 
writing to a tenant present in person, 
repudiating the lease and declaring that 
he could not go on with it, would have 
been an idle act not required by law. First 
Nat. Bank of Columbus v. Coit, 79 M 468, 
479, 257 P 469. 

Defendant, a defaulting purchaser of 
realty at execution sale, in an action by 
the sheriff brought under section 93-5828, 
to recover the difference in the amount of 
defendant’s bid and the amount which 
the officer received on resale, was not in 
a position to rely on the sheriff’s failure to 
tender him a certificate of sale where he 
had stated that he would not have paid 
the amount of his bid even if a certificate 
had been tendered, thus showing that 
tender would have been an idle ceremony, 
not required by law. Sherlock v. Vinson, 
OO *hie235,°239, 1 P 2d 71. 


Transcript Where No Right to Appeal 


Where person convicted in district court 
petitioned supreme court for writ of man- 
date to compel district court to furnish 
“copy of trial and court record transcript” 
for purpose of appeal in forma pauperis, 
but no notice of appeal had been filed as 
required by statute and time for appeal 
had elapsed, writ would be denied. State 
ex rel. Treat v. District Court, 124 M 234, 
221 P 2d 4386, 437. 


Useless Gas Drilling 


Where plaintiffs sought to cancel gas 
lease for failure to market the product 
and for failure to drill offset wells but 
there was no market for the gas pro- 


49-125. 


History: En. Sec. 4624, Civ. C. 1895; 
re-en. Sec. 6201, Rev. C. 1907; re-en. Sec. 
8762, R. C. M. 1921. Cal. Civ. C. Sec. 3533. 
Field Civ. C. Sec. 1988. 


Misrepresentation as to Immaterial Facts 


To constitute actionable fraud, the rep- 
resentations must relate to material facts, 
upon the theory that “the law disregards 
trifles.” Stillwell v. Rankin, 55 M 130, 
136, 174 P 186. 


Omission of Comma 


The omission of a comma in quoting 
words of statute in caption of complaint 


49-126. 


History: En. Sec. 4625, Civ. C. 1895; 
re-en. Sec. 6202, Rev. C. 1907; re-en. Sec. 


49-127. 


History: En. Sec. 4626, Civ. C. 1895; 
re-en. Sec. 6203, Rev. C. 1907; re-en. Sec. 


49-127 


dueed, the drilling of such wells would 
have been a useless act and failure to do 
so might not be deemed a breach of the 
eontract. Severson v. Barstow, 103 M 
526, 533, 63 P 2d 1022. 


References 


Cited or applied as section 6200, Revised 
Codes, in Parchen v. Chessman, 49 M 326, 
340, 142 P 631; Montana Livestock Co. v. 
Stewart, 58 M 221, 227, 190 P 985; Wells- 
Dickey Co. v. American A. Ins. Co., 69 M 
586, 592, 223 P 489; Brown v. Roberts 
et al., 78 M 301, 306, 254 P 419; Link v. 
Haire, 82 M 406, 425, 267 P 952; Backer 
v. Parker-Morelli-Bareclay M. Co., 87 M 
595, 601, 289 P 571; Superior Coal Co. v. 
Musselshell Co. et al., 98 M 501, 41 P 2d 
14; State ex rel. Lynch v. Batani, 103 
M “853, 365,762 °P 2d 565; Matteson’ v. 
Ackerson, 104 M 239, 243, 66 P 2d 797; 
State v. Safeway Stores, Inc., 106 M 182, 
198,.76 P 2d 8: Im re Irvine’s Estate, 
114 M 577, 581, 1389 P 2d 489; Maynard 
v. City of Helena, 117 M 402, 412, 160 
P 2d 484; Rieckhoff v. Consolidated Gas 
Co., 123 M 555, 217 P 2d 1076, 1083; State 
ex rel. Mitchell v. District Court, 128 M 
325, 275 P 2d 642, 647; Davis v. Burton, 
128 M 434, 278 P 2d 2138, 218; State ex rel. 
Roeder v. State Board of Equalization, 133 
M 393, 324 P 2d 1057, 1059; Purcell v. 
Gibbs, 183 M 481, 326 P 2d 679, 691; Ben- 
son v. School Dist. No. 1 of Silver Bow 
County, — M —, 344 P 2d 117, 123; City 
of Bozeman v. Ramsey, — M —, 362 P 2d 
206; State v. Frodsham, — M —, 362 P 2d 
413. 


(8762) The law disregards trifles. 


to quiet title action was unimportant. Clin- 
ton v. Miller, 124 M 4638, 226 P 2d 487, 492. 


References 


Superior Coal Co. v. Musselshell Co. et 
al., 98 M 501, 41 P 2d 14; In re Irvine’s 
Estate, 114 M 577, 581, 139 P 2d 489; 
State ex rel. Borberg v. District Court, 
125 M 481, 240 P 2d 854, 859; Davis v. 
Burton, 128 M 434, 278 P 2d 213, 218; City 
of Bozeman v. Ramsey, — M —, 362 P 2d 
206. 


Collateral References 


Annotation. 59 ALR 2d 819. 


(8763) Particular expressions qualify those which are general. 


8763, R. C. M. 1921. Cal. Civ. C. Sec. 3534. 
Field Civ. C. Sec. 1989. 


(8764) Contemporaneous exposition is in general the best. 


8764, R. C. M. 1921. Cal. Civ. C. Sec. 3535. 
Field Civ. C. Sec. 1990. 


371 


49-128 


49-128. 


History: En. Sec. 4627, Civ. C. 1895; 
re-en. Sec. 6204, Rev. C. 1907; re-en. Sec. 
8765, R. C. M. 1921. Cal. Civ. C. Sec. 3536. 
Field Civ. C. Sec. 1991. 


49-129. 


History: En. Sec. 4628, Civ. C. 1895; 
re-en. Sec. 6205, Rev. C. 1907; re-en. Sec. 
8766, R. C. M. 1921. Cal. Civ. C. Sec. 3537. 
Field Civ. C. Sec. 1992. 


Irrigation District Proceedings 


Where in an order establishing an irri- 
gation district the descriptions of the 
lands ineluded in it were sufficient, the 


49-130. 


History: En. Sec. 4629, Civ. C. 1895; 
re-en. Sec. 6206, Rev. C. 1907; re-en. Sec. 
8767, R. C. M. 1921. Cal. Civ. C. Sec. 3538. 
Field Civ. C. Sec. 1993. 


Computation of Amounts 


Where a pleading alleged a tender of the 
balance due under a contract of sale of 
real property, but failed to set out the 
amount tendered, and the exact amount 
may be arrived at by a simple mathemati- 
cal calculation by reference to the allega- 
tions of the complaint, the pleading should 
be deemed sufficient. Thompson v. Lincoln 
National Life Insurance Co., 110 M 521, 
526, 105 P 2d 683. 


Names of Described Persons 


The fact that the letter of the insured | 


49-131. 
History: En. Sec. 4630, Civ. C. 1895; 
re-en. Sec. 6207, Rev. C. 1907; re-en. Sec. 
8768, R. C. M. 1921. Cal. Civ. C. Sec. 3539. 
Field Civ. C. Sec. 1994. 


Void Probate Order 


All proceedings founded upon a void 
order of the district court sitting in pro- 
bate are ineffective for any purpose. The 
order is open to collateral attack and may 


49-132. 
the incident. 


History: En. Sec. 4631, Civ. C. 1895; 
re-en. Sec. 6208, Rev. C. 1907; re-en. Sec. 
8769, R. C. M. 1921. Cal. Civ. C. Sec. 3540. 
Field Civ. C. Sec. 1995. 


49-133. 
which makes void. 
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(8765) The greater contains the less. 


References 


Smith v. Town of Hot Springs, 125 M 
458, 240 P 2d 249, 250; State v. State 
Board of Land Commrs., — M —, 353 P 
2d 331, 336. 


(8766) Superfluity does not vitiate. 


fact that the court went further and made 
a tabulation under various headings, such 
as Gross Area, Area Included, ete., did not 
render the order void, such matter having 
been surplusage which may properly be 
disregarded under the statutory maxim 
that superfluity does not vitiate. Walden 
v. Bitter Root Irr. Dist., 68 M 281, 290, 
217 P 646. 


(8767) That is certain which can be made certain. 


to the insurer suggesting a change of 
beneficiaries in his policy from his second 
wife to his children by his first wife, did 
not name the proposed beneficiaries, did 
not render the request insufficient, since 
under this section, “that is certain which 
can be made certain.” Bell et al. v. Crivi- 
ansky, 98 M 109, 123, 37 P 2d 673. 


References 

Cited or applied as section 6206, Revised 
Codes, in Myrick v. Peet, 56 M 13, 26, 
180 P 574; State ex rel. Lyman v. Stewart, 
DOL ot. 190 Eb elao. 


Collateral References 


Annotations. 36 ALR 2d 1422 and 55 


ALR 2d 728. 


(8768) Time does not confirm a void act. 


be set aside at any time. State v. Me- 
Cracken, 91 M 157, 163, 6 P 2d 869. 


References 


State ex rel. Boorman v. State Board of 
Land Commissioners, 109 M 127, 134, 94 
P 2d 201; Hames v. Polson, 123 M 469, 215 
P 2d 950; Carlson v. Flathead County, 130 
M 36, 293 P 2d 279, 284. 


(8769) The incident follows the principal and not the principal 


References 


Orchard Homes Ditch Co. v. Snavely, 
117 M 484, 494, 159 P 2d 521. 


(8770) An interpretation which gives effect is preferred to one 


372 


MAXIMS OF JURISPRUDENCE 


History: En. Sec. 4632, Civ. C. 1895; 


re-en. Sec. 6209, Rev. C. 1907; re-en. Sec. 
8770, R. C. M. 1921. Cal. Civ. C. Sec. 3541. 


Field Civ. C. Sec. 1996. 
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History: En. Sec. 4633, Civ. C. 1895; 
re-en. Sec. 6210, Rev. C. 1907; re-en. Sec. 
8771, R. C. M. 1921. Cal. Civ. C. Sec. 3542. 
Field Civ. C. Sec. 1997. 


References 
Fisk Tire Co. v. Lanstrum et al., 96 M 


49-135. 


49-135 


References 

In re Irvine’s Estate, 114 M 577, 581, 
139 P 2d 489; State ex rel. Mitchell v. Dis- 
trict Court, 128 M 325, 275 P 2d 642, 647. 


(8771) Interpretation must be reasonable. 


279, 282, 30 P 2d 84; Johnson v. Kaiser, 
LOD YM W20l, vaio, 00nd eos Cle, re 
Irvine’s Estate, 114 M 577, 581, 139 P 2d 
489; State ex rel. Mitchell v. District 
Court, 128 M 325, 275 P 2d 642, 647; City 
of Bozeman v. Ramsey, — M —,:362 P 2d 
206. 


(8772) Where one of two innocent persons must suffer by the 


act of a third, he, by whose negligence it happened, must be the sufferer. 


History: En. Sec. 4634, Civ. C. 1895; 
re-en. Sec. 6211, Rev. C. 1907; re-en. Sec. 
8772, R. C. M. 1921. Cal. Civ. C. Sec. 3543. 
Field Civ. C. Sec. 1998. 


Apparent Agency 


In a foreclosure suit in which the de- 
fense was payment, the evidence showed 
that the mortgagee knew that the property 
had been transferred to another by the 
mortgagor, the purchaser assuming the 
mortgage; that the interest coupons were 
payable at the office of a real estate dealer 
where the mortgagee had originally listed 
the property for sale, where he received 
payment therefor and also a part payment 
on his note; that he was advised by the 
purchaser that the entire debt had been 
paid at that office on a certain day, he 
replying that he would take care of it. 
The real estate agent converted the final 
payment to his own use. The mortgagee 
by his conduct caused the purchaser to 
believe that the real estate dealer was his 
agent for the purpose of receiving pay- 
ment, and therefor he was estopped to deny 
his authority to receive it. Millious v. 
Thompson, 94 M 110, 118, 20 P 2d 1060. 


Where plaintiff wrote and delivered to 
defendants, a fire insurance policy con- 
tracted for by the father of one of the 
defendants who managed the store for 
them, and who, the previous year had tend- 
ed to the same matter, the defendants 
paying the premium, the fact that the 
defendants had obtained fire insurance 
from a different company could not defeat 
plaintiff’s claim, since under this section 
those through whose fault the loss is sus- 
tained must bear it, defendants having im- 
pliedly held out their store manager as 
their agent, and plaintiff is entitled to 


recover the $42 premium for the policy 


sold to manager. Coover v. Davis, 112 M 
605, 610, 121 P 2d 985. 
Failure to Record Contract 


Where purchaser of standing timber 
failed to have contract acknowledged and 


recorded, such contract was of no effect as 
against a subsequent purchaser without 
knowledge of the first purchaser’s interest. 
Gullicksen v..Shadoan, 124 M 56, 218 P 2d 
714, 718, 18 ALR 2d 1142. 


Joint Bank Accounts 


Where a mother opened joint bank ac- 
count in both her own and daughter’s 
names, and signed signature ecard setting 
out withdrawal provision authorizing both 
to withdraw the funds, and the daughter 
drew a check covering practically the en- 
tire account, the bank was legally bound 
to pay it, and if the mother suffered in- 
jury it resulted from exercise of the power 
the mother placed in the daughter’s hands, 
bringing the mother under the provisions 
of the maxim contained in this section. 
(See sec. 5-528.) Ludwig v. Montana Bank 
& Trust Co., 109 M 477, 497, 98 P 2d 379. 


Notice of Assignment of Note 


The assignee of a nonnegotiable note is 
presumed to know the law, and, if he 
would protect his interests, he should noti- 
fy the maker of the note that he is the 
assignee thereof; if he neglects to do so 
and, through his negligence, either he or 
the maker must suffer through the act of 
the payee in collecting the amount due on 
the note, he should be the one to suffer. 
Erlandson v. Erskine et al., 76 M 537, 546, 
248 P 209. 


References 


Cited or applied as section 6211, Revised 
Codes, In Daly v. Kelley, 57 M 306, 187 P 
1022; Colwell v. Grandin Investment Co., 
64 M 518, 527, 529, 210 P 765; Union Bank 
etc. Co. v. Lynn, 73 M 473, 477, 237 P 
490; Security State Bk. v. First Nat. Bk., 
78 M 389, 393, 254 P 417; Harvey E. Mack 
Co. v. Ryan, 80 M 524, 535, 261 P 283; 
Federal Land Bk. of Spokane v. Gallatin 
Co., 84 M 98, 111, 274 P 288. 


Collateral References 


Estoppel€-72. 
31 C.J.S. Estoppel § 103. 
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TITLE 50 
MINES AND MINING 


Regulation of quartz mining industry—inspection of mines, 50-101 to 50-118. 

Sampling and assaying of ore, 50-201 to 50-206. 

Payment for consignments of ore—purchases from leased mines, 50-301 to 
50-306. 

Regulation of coal mining industry—coal mining code, 50-401 to 50-475. 

Regulation of coal mining industry—coal mining code (continued), 50-501 
to 50-531. 

Regulations for sale and marketing of coal, 50-601 to 50-606. 

Location and record of mining and millsite claims, 50-701 to 50-716. 

Mining—rights of way, 50-801 to 50-816. 

Consolidation of boiler and mines inspectors under control of industrial 
accident board, 50-901 to 50-906. 


CHAPTER 1 


REGULATION OF QUARTZ MINING INDUSTRY—INSPECTION OF MINES 


Section 50-101. 


Inspectors of quartz mines—appointment, term and compensation. 


Protections and guardrails in case of shafts and underground openings. 


50-102. Duties of mine inspector—annual inspection. 
50-103. Duty to inspect mine upon complaint. 
50-104. Notice to owner of defects. 
50-105. Annual inspection—report. 
50-106. Investigation after accidents. 
50-107. Report. 
50-108. To what mines act is applicable. 
50-109. Penalties. 
50-110. Safety apparatus must be used in mines. 
50-111. Penalties. 
50-112. Code of signals in mines, 
50-113. Penalties. 
50-114. Fines paid into school fund. 
50-115. Ventilation of quartz mines—duty of operator to furnish. 
50-116. Toilet places in mines—underground stables. 
50-117. 
50-118. Violation of act a misdemeanor. 
50-101. 


(3418) Inspectors of quartz mines—appointment, term and com- 


pensation. The industrial accident board shall appoint not to exceed two 
inspectors of quartz mines and shall prescribe their term of office and fix 


their compensation. 


History: En. Sec. 1, p. 109, L. 1897; 
re-en. Sec. 1711, Rev. C. 1907; amd. Sec. 
1, Ch. 71, L. 1909; amd. Sec. 1, Ch. 22, L. 
1921; re-en. Sec. 3418, R. C. M. 1921. 


Cross-References 


Children not to be employed, sees. 10- 
207, 10-208. 

Condemnation of land for tailings and 
debris, sec. 93-9903. 

Fraudulent financing, sees. 94-2322 to 94- 
2325. 


Inspection of mines by commissioner of 
agriculture, sec. 38-1503. 

License taxes on micaceous mines, sees. 
84-5901 to 84-5909. 

Metal mines tax, sec. 84-2001 et seq. 

Mining partnerships, sees. 63-1001 to 63- 
1010. 

Occupational diseases, duty of mine in- 
spectors to report, sees. 69-207, 69-208. 

Placer mines, interference with flumes, 
see. 94-3204. 
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QUARTZ MINING 50-104 


Safety provisions, violations, sees. 94- Collateral References 
35-125 to 94-35-1384, } ¥ Mines and Minerals@=93. 
Salting mines prohibited, sec. 94-1815, 58 C.J.S. Mines and Minerals § 237. 


50-102. (3419) Duties of mine inspector—annual inspection. It is the 
duty of the inspectors of quartz mines to visit every mine in the state once 
every year and inspect its workings, timbering, ventilation, means of 
ingress and egress, and the means adopted and in use for the preservation 
of the lives and safety of the miners employed therein. For this purpose 
the inspectors at all times shall have access to any mine and all parts 
thereof. All mine owners, lessees, operators, or superintendents must render 
such assistance as may be necessary to enable the inspectors to make the 
examination. When upon such inspection any mine or portion thereof is 
found to be in an unsafe condition, the inspector shall at once serve a no- 
tice in writing upon the owner, lessor, lessee, agent, manager, or superin- 
tendent thereof, setting forth the nature of the defects which render such 
mine unsafe, and the point or place in such mine where such defects exist, 
and requiring the repairs necessary to remedy such defects to be made with- 
in a specified time, and if in his judgment the circumstances so require, he 
shall forbid the. operation of such mine or portion thereof as has been de- 
clared unsafe, save and except for the purpose of making the repairs neces- 
sary for the purpose of remedying such defects and making such mine safe 
for the laborers employed therein. 


History: En. Sec. 1, Ch. 98, L. 1903; changed to “inspectors of quartz mines” 
re-en. Sec. 1713, Rev. C. 1907; re-en. Sec. to conform to later enactments. 


3419, R. C. M. 1921. 
Collateral References 


NOTE.—In this and succeeding sections 36 Am. Jur. 389, Mines and Minerals, 
the words “inspector of mines” have been’ § 151. 


50-103. (3420) Duty to inspect mine upon complaint. Whenever an 
inspector of quartz mines receives a complaint in writing signed by one or 
more parties, setting forth that the mine in which he or they are working is 
dangerous in any respect, he must in person visit and examine such mine. 
Every complaint must set forth the nature of the danger existing at the 
mine, and the time the cause of such danger was first observed. 


History: En. Sec. 2, Ch. 98, L. 1903; 
re-en. Sec. 1714, Rev. C. 1907; re-en. Sec. 
3420, R. C. M. 1921. 


50-104. (3421) Notice to owner of defects. After such complaint has 
been received by an inspector of quartz mines, he must, as soon as possible, 
visit such mine; and if from such examination he ascertains that the mine 
is from any cause in a dangerous condition, he must at once notify the 
owner, lessor, or agent thereof, such notice to be in writing, and to be served 
by copy on such owner, lessor, lessee, or agent, in the same manner as 
provided by law for the serving of legal process, and the notice must 
state fully and in detail in what particular manner such mine is dangerous 
or insecure, and require all necessary changes to be made without delay, 
for the purpose of making such mine safe for the laborers employed 
therein; and in any criminal or civil procedure at law against the party 
or parties so notified, on account of loss of life or bodily injury sustained 
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by an employee subsequent to such notice and in consequence of a neglect 
to obey the inspectors’ requirements, a certified copy of the notice served 
by the inspector is prima-facie evidence of the gross negligence of the 
party or parties so complained of. If the owner, lessor, lessee, or agent 
of any such mine shall neglect or refuse to obey or comply with the in- 
structions of the inspector as contained in such notice, or shall neglect or 
refuse to cause the repairs necessary to remedy such defect to be made 
within a reasonable time, or shall refuse to cause work to be stopped when 
so ordered, such party or parties so refusing may be prosecuted criminally 
by the inspector. 


History: En. Sec. 3, Ch. 98, L. 1903; 
re-en. Sec. 1715, Rev. C. 1907; re-en. Sec. 
3421, R. C. M. 1921. 


50-105. (38422) Annual inspection—report. It is the duty of the inspec- 
tors of quartz mines, at least once in each year, to visit each mining county 
in the state, and examine as many of the mines in the different counties as 
practicable, and make such recommendations as in their judgment are 
necessary to insure the safety of the workmen employed therein; and 
whenever, from his examination an inspector finds any mine to be in an 
unsafe condition, he shall at once serve a notice upon the owner, lessor, 
lessee, or agent thereof; and if any such owner, lessor, lessee, or agent 
fails to comply with such notice, he may prosecute them or any of them 
as provided in the next preceding section. 


History: En. Sec. 4, Ch. 98, L. 1903; 
re-en. Sec. 1716, Rev. C. 1907; re-en. Sec. 
3422, R. C. M. 1921. 


50-106. (8423) Investigation after accidents. Whenever a serious or 
fatal accident occurs in any mine, it is the duty of the person in charge 
thereof to immediately notify the industrial accident board, and upon re- 
celving such notice an inspector must at once repair to the place of the 
accident and investigate fully the cause of such accident, and whenever 
possible to do so, the inspector shall be present at the coroner’s inquest 
held over the remains of the person or persons killed by such accident and 
testify as to the cause thereof and state whether, in his opinion, the acci- 
dent was due to the negligence or mismanagement of the owner or person 
in charge. If the inspector cannot be immediately present in case of a 
fatal or serious accident occurring, it is the duty of the owner or person 
in charge of the mine to have written statements made by those witnessing 
the same, and duly sworn to. In case no person was present at the time 
of the accident, then the verified statement of those first present after the 
accident must be taken, and such statement must be given to the inspector. 
If after making such investigation the inspector deems the facts warrant 
it, he may prosecute criminally the owner, lessor, lessee, or agent of the 
mine in which such accident occurred. 


History: En. Sec. 5, Ch. 98, L. 1903; 
re-en. Sec. 1717, Rev. C. 1907; re-en. Sec. 
3423, R. C. M. 1921. 


50-107. (8424) Report. The industrial accident board must make an 
annual report to the governor on the first Monday of November, and in the 
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report must state all the accidents that have occurred in the mines of the 
state which have occasioned serious injury or resulted fatally, together 
with the nature and cause of such accidents. Such report must also contain 
statistical and other information which may tend to promote the develop- 
ment of the mineral resources of the state, and must set forth the result 
of the inspector’s labors. 


History: En. Sec. 588, Pol. C. 1895; 
re-en. Sec. 1719, Rev. C. 1907; re-en. Sec. 
3424, R. C. M. 1921. 


50-108. (3425) To what mines act is applicable. The provisions of 
sections 50-102 to 50-114 do not apply to mines in which less than five men 
are employed. But all owners, lessors, lessees, agents, or managers oper- 
ating any metalliferous mines in this state in which five or more men are 
employed shall report the same to the inspector of mines, state the name 
of the mine, the location of the same, the name of the company, person, or 
persons owning or operating the same, post-office address, and number of 
men employed. 


History: En. Sec. 6, Ch. 98, L. 1903; 
re-en. Sec. 1720, Rev. C. 1907; re-en. Sec. 
3425, R. C. M. 1921. 


50-109. (3426) Penalties. All violations of the provisions of sections 
50-102 to 50-114 are provided for in section 94-85-105. 


History: En. Sec. 590, Pol. C. 1895; 
re-en. Sec. 1721, Rev. C. 1907; re-en. Sec. 
3426, R. C. M. 1921. 


50-110. (3427) Safety apparatus must be used in mines, It is unlaw- 
ful for any person to sink or work through any vertical shaft, where mining 
cages are used, at a greater depth than two hundred feet, unless the shaft 
is provided with an iron bonneted safety cage to be used in lowering and 
hoisting employees or any other persons. The safety apparatus, whether 
consisting of eccentrics, springs, or other device, must be securely fastened 
to the cage, and of sufficient strength to hold the cage loaded at any depth 
to which the shaft may be sunk. The iron bonnet must be made of boiler 
sheet iron of good quality, at least three-sixteenths of an inch in thickness, 
and must cover the top of the cage in such manner as to afford the greatest 
protection to life and limb, from any debris or anything falling down the 
shaft. 


History: En. Sec. 3650, Pol. C. 1895; Collateral References 
re-en. Sec. 1722, Rev. C. 1907; re-en. Sec. Master and ServantG12. 
3427, R. C. M. 1921. 56 C.J.S. Master and Servant § 24. 
36 Am. Jur. 386, Mines and Minerals, 
§§ 147, 148. 


50-111. (3428) Penalties. The penalty for violating any of the pro- 
visions of the preceding section is provided in section 94-35-126. 


History: En. Sec. 3651, Pol. C. 1895; 
re-en. Sec. 1723, Rev. C. 1907; re-en. Sec. 
3428, R. C. M. 1921. 
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50-112. (3429) Code of signals in mines. It is made the duty of the 
inspector of quartz mines of Montana, and he is hereby required to prepare 
a complete code of signals for use in all mines in this state, worked through 
a shaft of seventy-five feet or more in depth, and employing ten or more 
men, and cause the same to be made known to each owner or operator of a 
mine in Montana by printed circular instructions, to the end that a uni- 
form code of mine signals may prevail. The said inspector of mines of 
Montana may add to or change such code of signals as circumstances may 
require, but no change of signals shall go into effect until a time specified 
by him, not less than sixty days nor more than ninety days from the time 
such change shall be ordered by him; provided, that the code of signals 
first prepared by him shall be used in all said shaft mines from and after 
June 1, 1895. 


History: En. Sec. 3652, Pol. C. 1895; Codes in Daniels v. Granite Bi-Metallic 
re-en. Sec. 1724, Rev. C. 1907; re-en. Sec. Con. Mining Co., 56 M 284, 184 P 836. 


3429, R. C. M. 1921. 
Collateral References 


References Mines and Minerals¢=92. 
Cited or applied as section 1724, Revised 58 C.J.S. Mines and Minerals § 240. 


50-113. (34380) Penalties. Any owner or operator of a mine who shall 
refuse or neglect to cause the signals provided for in the preceding section 
to be used in his mine, to the exclusion of all other signals, shall be deemed 
eulty of a misdemeanor, and upon conviction of such refusal or neglect 
shall be fined in a sum not less than one hundred dollars nor more than 
five hundred dollars, or by imprisonment in the county jail for a period of 
not less than thirty days or more than ninety days, in the discretion of the 
court, for each and every offense. 


History: En. Sec. 3653, Pol. C. 1895; 
re-en. Sec. 1725, Rev. C. 1907; re-en. Sec. 
3430, R. C. M. 1921. 


50-114. (38431) Fines paid into school fund. All fines which may be 
collected under the provisions of this act shall be paid into and form a 
portion of the public school fund in the county in which conviction takes 


place. 

History: En. Sec. 3654, Pol. C. 1895; Collateral References 
re-en. Sec. 1726, Rev. C. 1907; re-en. Sec. Fines@=20. 
3431, R. C. M. 1921. 36 O.J.S. Fines § 19. 


50-115. (3482) Ventilation of quartz mines—duty of operator to furnish. 
It shall be the duty of all mining operators of any and all quartz mines in 
this state, when working to a greater depth than three hundred feet, or 
any general manager, superintendent, or foreman acting on behalf of the 
above, whether said mining property is operated by tunnel, shaft, or other 
opening, to provide where necessary, feasible, and practicable, a suitable 
and practical method for ventilating said mine, either by separate shaft or 
other mine working of suitable size or capacity, which said ventilating 
system shall provide for the delivery of air to all portions of said mine that 
are being operated, and also provide reasonable means for carrying away 
of noxious fumes, gas, or smoke. 
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History: En. Sec. 1, Ch. 72, L. 1911; Collateral References 
re-en. Sec. 3432, R. C. M. 1921. Master and ServantG}12. 


56 C.J.S. Master and Servant § 24. 


00-116. (3433) Toilet places in mines—underground stables. It shall 
be the duty of all mining operators to provide suitable and practicable toilet 
arrangements, or places which may be used for toilet purposes, for the use 
of employees in mines. Such toilets or sanitary arrangements may consist 
of a properly constructed toilet-car or receptacle, where it is practicable 
and feasible to use the same, that may be taken into the different working 
levels of a mine, and when such ears or receptacles are used they shall be 
sent to the surface each day for proper cleaning or disinfecting. Where 
proper toilet apparatus is not provided, the employee shall be allowed to 
go to the surface or other suitable place, which place shall be kept in a 
reasonably sanitary condition. Underground stables shall be cleaned and 
droppings in waste taken to the surface each day. This section applies to 
mines working thirty men or over. 


History: En. Sec. 2, Ch. 72, L. 1911; 
re-en. Sec. 3433, R. C. M. 1921. 


50-117. (3434) Protections and guardrails in case of shafts and under- 
ground openings. Underground workings consisting of chutes, manways, 
and winzes, or any opening kept for ventilating purposes, or for the re- 
moval of ore or waste material, shall when necessary be protected by guard- 
rails, or by a suitable cover known as a grizzly, made of good, substantial 
timbers or metal bars. Shafts at stations shall be protected by guardrails 
at every level. In vertical manways used by employees exclusively for 
traveling purposes, in addition to proper ladders there shall be suitable 
landings, placed not to exceed thirty feet apart, and so far as feasible and 
practicable all such manways or air courses used as an escape for men 
must be kept free from all obstructions. 


TTISlCOVV ce an. Sey. 3, (Chin / 2, tne 1911: Collateral References 
re-en. Sec. 3434, R. C. M. 1921. Liability of landowner for injury or 


death of adult falling down unhoused mine 
shaft or the like. 46 ALR 2d 1069. 


50-118. (3435) Violation of act a misdemeanor. Every mining oper- 
ator, whether person or corporation, failing to comply with any of the 
provisions of this act, or any general manager, superintendent, or foreman 
acting on behalf of such mining operator, and failing to comply with any 
of the provisions of this act, shall be guilty of a misdemeanor. 


Mlistory.. 0. sec. 4, Ch. (72, Ll. 1911; 
re-en. Sec. 3435, R. C. M. 1921. 


CHAPTER 2 


SAMPLING AND ASSAYING OF ORE 


Section 50-201. Purchasers and samplers of ore to maintain sample-room. 
50-202. Samples of fifty pounds per ton to be retained until settlement. 
50-203. Penalty for commingling foreign substances with ore. 
50-204. Umpire assayers—appointment, qualifications and duties. 
50-205. Notice of selection. 
50-206. Violation of act a misdemeanor—penalty. 
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50-201. (3436) Purchasers and samplers of ore to maintain sample- 
room. Any person, association, or corporation engaged in the business of 
buying or sampling or smelting for hire ores of gold, silver, copper, lead, 
zine, iron, or other valuable metal, shall maintain a sampling-room or house 
to which the ore shippers, their agents, or representatives, shall have access 
at all times during the sampling of ores, or while the same is being carried 
on, and in which shall be samples of all ores he or they may buy or smelt. 

History: En. Sec. 1, Ch. 54, L. 1909; Collateral References 


re-en. Sec. 3436, R. C. M. 1921. Mines and Minerals¢=93%. 
58 C.J.S. Mines and Minerals § 239. 


50-202. (3437) Samples of fifty pounds per ton to be retained until 
settlement. Every such person, association, or corporation which shall buy 
any ores upon any agreement to pay for the same in amount dependent 
upon the metallic contents of the same, or smelt any ore, shall retain from 
the pulp or crushed ore, as the same is sampled, an amount selected regu- 
larly and at equal intervals from any lot of ore so brought or to be smelted, 
a quantity not less than fifty pounds out of each ton of such ore, and shall 
keep the same separate and apart from any other ores or pulp for a period 
of thirty days, or until full settlement is made and accepted by the shipper; 
and until such settlement is made and accepted, the ore shipper, his agents, 
or representatives, shall be entitled to take from the quantity so retained 
any part thereof for the purpose of sampling or assaying the same; pro- 
vided, that the value of any part so taken by such owner or shipper may 
be deducted from the total value of the ore delivered by him. 


History: En. Sec. 2, Ch. 54, L. 1909; 
re-en. Sec. 34387, R. C. M. 1921. 


50-203. (3438) Penalty for commingling foreign substances with ore. 
Any person, or persons, corporation, association or copartnership who shall, 
with intent to defraud, in any manner introduce any foreign substance into 
any ore, or commingle any foreign substance with any ore intended for 
sale in any smelter or which any person, association, or corporation shall 
have undertaken for hire to smelt; or into any sample retained for tests 
or assays, as in the next preceding section provided, in any manner what- 
ever, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than one hundred dollars nor 
more than one thousand dollars, or by imprisonment in the county jail for 
a period of not less than sixty days nor more than twelve months, or by 
both such fine and imprisonment. 

History: En. Sec. 3, Ch. 54, L. 1909; Cross-Reference 


amd. Sec. 1, Ch. 44, L. 1921; re-en. Sec. Altering samples, penalty, see. 94-1816. 
3438, R. C. M. 1921. 


50-204. (3439) Umpire assayers— appointment, qualifications and 
duties. Any person, association, or corporation engaged in the sampling 
of ores with intent to purchase or smelt the same, whether for themselves 
or as the agent or agents for other purchasers, shall, on or before the tenth 
day of April, 1909, choose an assayer or assayers who, for at least one year 
prior to the passage of this act, shall have operated an assay office or chemi- 
cal laboratory within this state, and to such selected assayer or assayers 
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shall be submitted all samples of ore, sampled by such person, association, 
or corporation, over which there is a dispute as to metallic contents or 
value between the buyer or sampler and the seller of such ore. Said chosen 
assayer or assayers shall be known as the umpire or umpires for such per- 
son, association, or corporation. 


History: En. Sec. 1, Ch. 115, L. 1909; 
re-en. Sec. 3439, R. C. M. 1921. 


50-205. (3440) Notice of selection. Upon the selection of such assayer 
or assayers, who shall be actively engaged in the assaying business in this 
state, every person, association, or corporation selecting the same shall, 
within ten days after such choice is made, post a notice of such choice, in 
which shall appear the name of the assayer or assayers so selected, in a 
conspicuous place with and without the room or house where the sampling 
of ores is carried on by such person, association, or corporation. 


History: En. Sec. 2, Ch. 115, L. 1909; 
re-en. Sec. 3440, R. C. M. 1921. 


50-206. (3441) Violation of act a misdemeanor—penalty. Every per- 
son, association, or corporation engaged in the sampling of ores belonging 
to others, who fails to comply with the provisions of this act, shall be guilty 
of a misdemeanor, and, upon conviction thereof, shall be fined not more 
than one thousand dollars nor less than five hundred dollars. 


History: En. Sec. 3, Ch. 115, L. 1909; 
re-en. Sec. 3441, R. C. M. 1921. 


CHAPTER 3 


PAYMENT FOR CONSIGNMENTS OF ORE—PURCHASES 
FROM LEASED MINES 


Section 50-301. Time for settlement for ores purchased by smelters, ete. 
50-302. Violation of act a misdemeanor—penalty. 
50-303. Purchasers of ore from leased mines to furnish statement. 
50-304. Sampling works and smelters to mail statement to lessee. 
50-305. Shipper—penalty for violation. 
50-306. Smelters—penalty for violation. 


50-301. (3442) Time for settlement for ores purchased by smelters, etc. 
Every person, association, company, or corporation, engaged within this 
state in purchasing ores, minerals, or metals from, or in smelting, milling, 
or otherwise reducing or preparing the same for market for any other 
person, or persons, association, company, or corporation, shall, within twen- 
ty days after any such ores, minerals, or metals shall have arrived at his, 
their, or its smelter, mill, reduction works, yards, or other place for receiv- 
ing such ores, minerals, or metals, make full settlement with and payment 
of the amount due to the consignor, or consignors thereof, unless restrained 
or prevented from making such settlement and payment by an order, writ, 
or process of a court of competent jurisdiction. Every such person, associa- 
tion, company, or corporation, to whom or to which any such ores, minerals, 
or metals have heretofore been shipped and delivered, and for which settle- 
ment and payments have not been made or had, shall, within twenty days 
after this act takes effect, make full settlements and payments therefor to, 
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and with the consignor or consignors thereof, unless restrained or pre- 
vented from making such settlement and payment by an order, writ, or 
process of a court of competent jurisdiction. However, the provisions of 
this section shall not be applicable to any such ores, minerals or metals 
received pursuant to an existing written contract at time of shipment 
between the consignor, or consignors thereof, and the person, association, 
company, or corporation, receiving the same, where the time for settlement 
and payment is provided for in such contract. 


History: En. Sec. 1, Ch. 37, L. 1911; Collateral References 
re-en. Sec. 3442, R. C. M. 1921; amd. Sec. Mines and Minerals€=93%, 94. 
1, Ch. 5, L. 1953. 58 C.J.S. Mines and Minerals §§ 239, 241. 


50-302. (3443) Violation of act a misdemeanor—penalty. Any per- 
son, association, company, or corporation, violating any of the provisions of 
this act, shall be guilty of a misdemeanor, and upon conviction thereof shall 
be fined not more than one thousand dollars, nor less than five hundred 
dollars. 


History: Hn. Sec. 2, Ch. 37, L. 1911; 
re-en. Sec. 3443, R. C. M. 1921. 


50-303. (3444) Purchasers of ore from leased mines to furnish state- 
ment. <All persons or corporations buying or treating ores from leased 
mines or mining claims, shall furnish both to the lessor and lessee, or les- 
sors and lessees, of such mines or mining claims, a true and correct copy of 
the statement of returns of ores from such sale or shipment, such statement 
to show both the gross and net proceeds derived from such sale or shipment 
of ores. Upon shipment of any such ores from leased premises, either for 
sale or treatment, the shipper shall furnish to any sampling works or 
smelter buying or treating same the name, or names, and post-office address 
of the lessor or lessors, lessee or lessees, interested in such shipment of ores, 
and within seven days after receipt of such statement from such sampling 
works or smelter the said shipper shall make settlement with such lessor 
or lessors, lessee or lessees, for such shipment or sale of ores, based upon 
such said statement received by the parties from such sampling works or 
smelter. 


History: En. Sec. 1, Ch. 79, L. 1921; 
re-en. Sec. 3444, R. C. M. 1921. 


50-304. (3444.1) Sampling works and smelters to mail statement to 
lessee. That all sampling works and smelters within this state shall mail 
a duplicate copy of any statement showing the gross and net proceeds of 
all ores bought or treated from lessors of mines, to the lessee or lessees of 
the mine or mining claim from which the same shall have been extracted 
at the same time such statement is furnished to the lessor of said mine or 
mining claim or shipper of such ore. 

History: En. Sec. 1, Ch. 17, L. 1937. 


50-305. (3445) Shipper—penalty for violation. Any person or corpo- 
ration who, as such shipper, shall violate the provisions of section 50-303 
Shall be liable to the lessor or lessors, lessee or lessees, for ten per cent of 
the net returns from such shipment, or sale, of ores referred to in said 
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section, in addition to the value of the interest of the lessor or lessors, 
lessee or lessees in said shipment, the same to be recovered in an action 
In any court of competent jurisdiction. 


History: En, Sec. 2, Ch. 79, L. 1921; 
re-en. Sec. 3445, R. C. M. 1921. 


50-306. (3446) Smelters—penalty for violation. Any person or corpo- 
ration operating any sampling works, or smelter, within this state who shall 
violate any of the provisions of sections 50-303 and 50-304 shall be deemed 
guilty of a misdemeanor, and upon conviction shall be punished by a fine 
not less than fifty ($50.00) dollars, nor more than one hundred ($100.00) 
dollars. 


History: En. Sec. 3, Ch. 79, L. 1921; 
re-en. Sec. 3446, R. C. M. 1921; amd. Sec. 
2, Ch. 17, L. 1937. 


CHAPTER 4 
REGULATION OF COAL MINING INDUSTRY—COAL MINING CODE 


Section 50-401. Title of act. 

50-402. Coal mine inspector—appointment, compensation and term. 

50-408. Qualifications of inspector. 

50-404. Powers and duties of inspector. 

50-405. Inspector must not be employed by companies—report to governor. 

50-406. Instruments to be furnished to inspector. 

50-407. Inspector to post statement of mine at entrance. 

50-408. Inspector ex officio sealer of weights and measures. 

50-409. Standard test weights to be furnished to inspector. 

50-410. Investigation of charges for neglect of duty. 

50-411. Removal of coal mine inspector—procedure—cost. 

50-412. Board of examiners of applicants for coal mine inspector, foreman and 
examiner—appointment. 

50-413. Examination of applicants—scope—certificates of competency—revoca- 
tion. 

50-414. Applications for examinations—how made. 

50-415. Selection, how made. 

50-416. Oath and meetings of examining board—basing per cent. 

50-417. Examination of candidates. 

50-418. Compensation of board of examiners—expenses. 

50-419. Coal mine inspector—appointment and term. 

50-420. Boards of examiners of coal mine inspectors, mine foremen and mine 
examiners. 

50-421. Hxamining board may adopt rules. 

50-422. Certificates of qualification, when and how granted. 

50-423. Qualifications for mine examiners. 

50-424, Examining board shall grant certificates. 

50-425. Certificates may be issued to those holding proper certificates. 

50-426. Applications for examination—how made—fees. - 

50-427. Violations. 

50-428. Necessary to have maps of coal mines. 

50-429. Underground survey. 

50-430. Map for every seam. 

50-431. Map of the surface. 

50-432. Copies of maps for state coal mine inspector. 

50-433. Semiannual surveys. 

50-434. Abandoned mines. 

50-485. Mine operators to furnish wash houses for employees. 

50-436. Oath of weighman—check weighman., 

50-437. Must not use false weights. 

50-438. Hoisting operations and facilities. 
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Unlawful to employ more than ten men until escapement connection 


50-439. Passageway around the bottom of shafts. 
50-440. Gates at the top of shafts. 
50-441. Mine openings and escapeways. 
50-442. 
completed. 
50-443. Passageways to escapement. 
50-444. Distance of eseapement from main shaft. 
50-445. Buildings on surface. 
50-446. Stairway or cages in escapement shaft. 
50-447. Obstructions in escapement shaft. 
50-448. Weekly inspection of escapements. 
50-449. Communication with adjacent mines. 
50-450. Ventilation of mines. 
50-451. Gassy mines—regulation of operation. 
50-452. Penalty. 
50-453. Rock dusting of certain coal mines required. 
50-454. Penalty for violation of act. 
50-455. Electricity. 
50-456. Penalty. 
50-457. Installation and location of telephones in certain coal mines. 
50-458. Penalty. 
50-459. Pressure gauges. 
50-460. Number of persons permitted to work in same air current. 
50-461. Crosseuts and brattices for ventilation. 
50-462. Operation of ventilating fans—furnaces, etc. 
50-463. Overcasts, air-bridges and doors—how to be constructed. 
50-464. Underground stables. 
50-465. Precautions when approaching abandoned workings. 
50-466. Repealed. 
50-467. Haulage. 
50-468. Airways. 
50-469. Drainage—traveling ways—obstructions. 
50-470. Examination by foreman. 
50-471. Removal of combustible matter. 
50-472. Safeguards for mechanical equipment. 
50-473. Underground fire prevention, fire control and mine disasters. 
50-474. Control of roof, face, and ribs in coal mines. 
50-475. Violation of act—penalty. 
50-401. (3447) Title of act. 


ing Code of the state of Montana. 


History: En. Sec. 1, Ch. 120, L. 1911; 
re-en. Sec. 3447, R. C. M. 1921. 


NOTE.—Throughout the entire act the 
necessary changes have been made to con- 
form to subsequent legislation placing the 
office of coal mine inspector under the 
control of the industrial accident board. 


Cross-Reference 


Taxation of mines, secs. 84-1301 to 84- 
1311. 


Employment Contract 
Statute 


The provisions of this and following 
sections, the purpose of which is to re- 
duce as far as possible the hazards inci- 
dent to coal mining, cannot be nullified 
by any agreement between employer and 
employee, or any rule or custom in deroga- 
tion of the duties imposed. Kallio v. North- 
western Improvement Co., 47 M 314, 321, 
132 P 419. 


Cannot Nullify 


This act shall be known as the Coal Min- 


Safe Place to Work 


The common-law rule that the master 
must exercise ordinary care and diligence 
to provide his employees with a reason- 
ably safe place in which to work, though 
not applying when they and their fellow 
servants are creating the place to work, 
when it is constantly being changed in 
character by their work, or when it only 
becomes dangerous by their carelessness or 
negligence, does obtain where the place 
is a completed one, such as that part of a 
mine tunnel behind the miner driving it, 
and is applicable to coal mines as well as 
to any other place of employment. Kallio 
v. Northwestern Improvement Co., 47 M 
314, 321, 132 P 419. 


Collateral References 


36 Am. Jur. 385, Mines and Minerals, 
§§ 146 et seq. 
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50-402. (3448) Coal mine inspector — appointment, compensation and 
term. The industrial accident board shall appoint a coal mine inspector 
and shall fix his compensation and term of office. 


History: En. Sec. 2, Ch. 120, L. 1911; Occupational diseases, duty to mine in- 
amd. Sec. 1, Ch. 20, L. 1921; re-en. Sec. spectors to report, secs. 69-207, 69-208. 
3448, R. C. M. 1921. Safety provisions, violations, secs. 94-35- 


125 to 94-35-1384. 
Cross-References Strip mines, labor provisions, secs. 41- 
Children not to be employed, secs. 10- 1110 to 41-1112. 
207, 10-208. Violation of inspection regulations, sec. 
Deposit of slack in streams, secs. 94- 94-35-105. 
3551, 94-3552. 


Hours of labor in mines, sees. 41-1107, Collateral References 
41-1121. Mines and Minerals¢=93. 
Inspection of mines by commissioner of 58 C.J.S. Mines and Minerals § 237. 


agriculture, see. 3-1503. 


50-403. (38449) Qualifications of inspector. No person shall be eligible 
to the office of state coal mine inspector until he shall have attained the age 
of thirty-five years. He shall be a citizen of the United States, a qualified 
resident of the state of Montana, shall have been actually employed at 
coal mining fifteen years prior to his appointment, and shall possess a 
competent knowledge of all the different systems of coal mining and work- 
ing and properly ventilating coal mines, and the nature and constituent 
parts of noxious and explosive gases of coal mines, and of the various ways 
of expelling the same from the said mines. He shall have passed a suceess- 
ful examination by the board of examiners, and his certificate of qualifica- 
tion shall have been filed with the governor by the said board of examiners, 
as provided by law, provided, however, that the industrial accident board 
shall have the power to grant a permit to a person to perform the duty of 
state coal mine inspector, as provided for in this act, who may be employed 
until such time as the person so employed has had an opportunity to be 
examined as to his competency by the board of examiners and, provided 
further, that such person be the possessor of a mine foreman’s certificate 
from the state of Montana. 


History: En. Sec. 3, Ch. 120, L. 1911; 
re-en. Sec. 3449, R. C. M. 1921; amd. Sec. 
1, Ch. 185, L. 1949. 


50-404. (3450) Powers and duties of inspector. (1) The state coal 
mine inspector shall have the right, and it is hereby made his duty, to enter, 
inspect and examine any coal mine or any shaft, drift, or slope in the 
process of sinking for the purpose of mining coal in this state, and the 
workings and the machinery belonging thereto, at all reasonable times, 
either by day or night, but not so as to impede or obstruct the workings of 
the mine. He shall also have the right and it is his duty to make inquiry 
into the conditions of such mine, workings, machinery, scales, ventilation, 
drainage, method of lighting or using lights, and into all methods and 
things connected with or relating to, as well as to make suggestions pro- 
viding for the health and safety of persons employed in or about the same, 
and especially to make inquiry whether or not the provisions of the laws 
providing for the regulation of coal mines, or other acts which may here- 
after be enacted governing coal mines, have been complied with. 
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(2) Said inspector or his deputy or deputies shall immediately notify 
the owner, lessee, superintendent, or mining boss of the discovery of any 
violation of the mining laws of this state, and of the penalty thereby im- 
posed for such violations; and in case such notice is disregarded, such in- 
spector or deputy or deputies shall have the power to stop immediately the 
working and operation of any mine or any part thereof where any danger- 
ous or unlawful conditions are found; provided, however, that where condi- 
tions justify him in so doing he may grant a reasonable length of time for 
making repairs or for putting such mine in proper condition, but the num- 
ber of men employed in the mine or in the section of the mine involved 
shall be limited to those necessary to correct the unsafe condition; and 
provided further, that where any stops or cessation of work are enforced, 
such inspector or deputy or deputies shall have the power thereafter to 
allow such mine or part of a mine to be reopened when the dangerous or 
unlawful conditions therein existing are removed or remedied so that 
they no longer exist. | 

(8) Every person, company or corporation who willfully obstructs the 
state inspector of coal mines or his deputy or deputies in the execution of 
his or their duties under this act, and every owner, agent, officer, lessee or 
manager of a coal mine who refuses or neglects to furnish to the said in- 
spector or his deputy or deputies the means, information, or opportunity 
necessary for making any entry, Inspection, examination or inquiry of or 
relating to any coal mine in this state, as herein provided for, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not less than two hundred dollars ($200.00) and not 
exceeding five hundred dollars ($500.00). 


(4) The owner, lessee, operator, superintendent, or mining boss of such 
mine is hereby required to furnish the means necessary for such entry, in- 
spection, examination, inquiry, and exit. It shall also be the duty of the 
said coal mine inspector to carefully examine all the coal mines in opera- 
tion in this state at least every three (3) months, and oftener if necessary, 
to see that every precaution is taken to insure the safety of all workmen 
that may be engaged in said coal mine. The said inspector shall make a 
record of the visit, noting the time and the material circumstances of the 
inspection. In the event the inspector has in his possession any complaint 
in writing to the effect that the mining code is being violated, he shall 
notify the employer and the employees that he is about to make such in- 
spection. The employees shall have the right, when they so desire to 
appoint a competent employee to represent them and accompany the state 
coal mine inspector in making any official mine inspection. The inspector 
may also, if he so desires, request some employee to accompany him in mak- 
ing his inspections. The owner or operator shall at all times have the right 
to personally accompany the inspector while inspecting his property, or to 
designate someone to so accompany him. 


History: En. Sec. 5, Ch. 120, L. 1911; 1, Ch. 113, L. 1941; amd. Sec. 1, Ch. 38, L. 
re-en. Sec. 3450, R. C. M. 1921; amd. Sec. 1945; amd. Sec. 2, Ch. 185, L. 1949. 


50-405. (3451) Inspector must not be employed by companies—report 
to governor. The said state coal mine inspector, while in office, shall not 
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act as agent for any corporation, superintendent or manager of any mines, 
and shall in no manner whatever be under the employ of mining companies, 
nor shall he be interested in any coal mining operation, either as owner, 
lessee, or otherwise. It shall be the duty of the industrial accident board, 
on or before the first day of January of every year, to make a report to the 
governor of the proceedings of such state coal mine inspector and the condi- 
tions of each and every coal mine in the state, stating therein all accidents 
that have happened in or about said mine or mines, and to set forth in said 
report all such suggestions as he may deem important as to any further 
legislation on the subject of coal mines. 


History: En. Sec. 6, Ch. 120, L. 1911; 
re-en. Sec. 3451, R. C. M. 1921. 


50-406. (3452) Instruments to be furnished to inspector. For the more 
efficient discharge of the duties herein imposed upon him, the said state 
coal mine inspector shall be furnished, at the expense of the state, with an 
anemometer, a safety lamp, methane detector, self-rescuer, carbon monoxide 
detector, and whatever other instruments or other appliances may be neces- 
sary in order to carry into effect the provisions of the acts regulating coal 
mines. 


History: En. Sec. 7, Ch. 120, L. 1911; 
re-en. Sec. 3452, R. C. M. 1921; amd. Sec. 
2, Ch. 38, L. 1945. 


50-407. (3453) Inspector to post statement of mine at entrance. The 
state coal mine inspector shall post In some conspicuous place at the top of 
each mine visited and inspected by him a plain statement of the conditions 
of such mine, showing what, in his judgment, is necessary for the better 
protection of the lives and health of persons employed in such mine; such 
statement, signed by the inspector, shall give the date of inspection, the 
number of cubic feet of air per minute in circulation at the last open cross- 
eut of each and every entry, and the last open erosscut in each and every 
active room or working place, and such other information as he shall deem 
necessary. Where a local union has jurisdiction over the mine inspected, the 
inspector will mail a copy of said statement of conditions to the secretary 
and district office of the local union having jurisdiction at the mine within 
one week after making such inspection. He shall also post a notice at the 
landing used by the men, stating what number of men may be permitted to 
ride on the cage, car or cars at one time, and at what rate of speed men may 
be hoisted and lowered on the cage, car or cars in accordance as hereinafter 
provided for in this act. He must observe especially that the code of 
signals provided in the act of regulating coal mines between engineer and 
top men and bottom men is conspicuously posted for the information of 
all employees. 


History: En. Sec. 8, Ch. 120, L. 1911; 3, Ch. 38, L. 1945; amd. Sec. 3, Ch. 185, 
re-en. Sec. 3453, R. C. M. 1921; amd. Sec. lL. 1949. 


50-408. (3454) Inspector ex officio sealer of weights and measures. 
The state coal mine inspector is hereby made, equally with the secretary of 


state, ex officio sealer of weights and measures, in so far as the same relates 
to coal mines and coal mining, and as such is empowered to test and com- 
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pare all weights and measures used in weighing and measuring coal at any 
coal mines, or used in measuring air passages or other openings in coal 
mines, with the standards of weights and measures kept by the state sealer 
of weights and measures. Upon the written request of any coal mine owner 
or operator, or ten coal miners employed at any one mine, it shall be his 
duty to test and prove any scale or scales at such mine against which com- 
plaint is directed, and if he shall find that they or any of them do not 
weigh correctly, he shall call the attention of the mine owner, lessor, or 
operator to the fact, and direct that said scale or scales be at once over- 
hauled and readjusted so as to indicate only true and correct weights, and 
he shall forbid the further operation of such scale until such scales are 
adjusted. In the event that such test shall conflict with any test made by 
any other sealer of weights and measures, or under and by virtue of any 
municipal ordinance or regulation, then the test by such state coal mine 
inspector shall prevail. 


History: En. Sec. 10, Ch. 120, L. 1911; 
re-en. Sec. 3454, R. C. M. 1921. 


50-409. (3455) Standard test weights to be furnished to inspector. For 
the purpose of carrying out the provisions of this act, the state coal mine 
inspector shall be furnished by the state with such sets of standard weights 
suitable for testing the accuracy of track-scales, and of all smaller scales 
at mines, as may in the judgment of the state coal mine inspector be neces- 
sary; said test weights shall remain in the custody of the state coal mine 
inspector for use at any point within the state, and for any amounts ex- 
pended by him for the storage, transportation, or the handling of the same, 
he shall be fully reimbursed upon making proper entry of the proper items 
in his expense voucher. 


History: En. Sec. 11, Ch. 120, L. 1911; Collateral References 
94 C.J.S. Weights and Measures §1 et 
seq. 


50-410. (3457) Investigation of charges for neglect of duty. When- 
ever a petition signed by fifty or more reputable citizens, legal residents of 
the state, verified by oath by two or more of the said petitioners, and ac- 
companied by a bond in the sum of five hundred dollars, running to the 
state, executed by two or more freeholders, approved and accepted by the 
elerk of the district court of the county or counties of their residence, 
conditioned for the payment of all costs and expenses arising from the in- 
vestigation of the charges, is filed with the clerk of the district court setting 
forth that the state inspector of mines neglects his duties or is incompetent, 
or is guilty of malfeasance in office or misfeasance in office, it shall be the 
duty of the district court of the county to issue a citation in the name of 
the state to the said inspector to appear, at not less than five days’ notice, 
on a day fixed, before said court, and the court shall then proceed to in- 
quire into and investigate the allegations of the petitioners; such action 
shall be prosecuted by the county attorney. 


History: En. Sec. 13, Ch. 120, L. 1911; Cross-Reference 
re-en. Sec. 3457, R. C. M. 1921. Application of Montana Rules of Civil 
. Procedure to this section, sec. 93-2711-7. 
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50-411. (3458) Removal of coal mine inspector—procedure—cost. If 
the court finds that the said state coal mine inspector is neglectful of his 
duties or incompetent to perform the duties of his office, or that he is guilty 
of malfeasance or misfeasance in office, the court shall certify the same to 
the industrial accident board, who shall declare the office of said state coal 
mine inspector vacant, and proceed in compliance with the provisions of 
this act to fill the vacancy; and the costs of such investigation shall, if the 
charges are sustained, be imposed upon the said state coal mine inspector. 


History: En. Sec. 14, Ch. 120, L. 1911; 
amd. Sec. 2, Ch. 20, L. 1921; re-en. Sec. 
3458, R. C. M. 1921. 


50-412. (38459) Board of examiners of applicants for coal mine inspec- 
tor, foreman and examiner—appointment. The industrial accident board 
of the state shall within sixty days after the approval of this act, upon the 
recommendation of the coal miners of the state, appoint one practical coal 
miner, who shall be a certified mine foreman, and actively employed in coal 
mining in the state of Montana; one mine manager or superintendent who 
shall be recommended to the industrial accident board by a majority of the 
coal operators of the state of Montana, who, with the state coal mine in- 
spector, shall constitute a board of examiners to pass upon the qualifica- 
tions of all applicants for the position of mine foreman and mine examiner 
for the state of Montana. They shall hold office for four (4) years and until 
their successors, appointed in the same manner, are appointed and qualified. 
Vacancies upon the said board of examiners shall be filled by the industrial 
accident board, in accordance with the intent and provisions of this act. 
The board of examiners to pass upon the qualifications of all applicants for 
the position of state coal mine inspector shall consist of one practical coal 
miner, recommended by the coal miners, who shall be a certified mine fore- 
man and actively employed in coal mining in the state of Montana; one 
mine manager or superintendent, who shall be recommended to the indus- 
trial accident board by a majority of the coal operators of the state of 
Montana, and a third member from the state of Montana, who shall be 
selected by the first two members. All members of the board shall be 
present during the entire time that the examinations are being conducted 
and shall actively participate in the conduct of such examinations. 


History: En. Sec. 15, Ch. 120, L. 1911; Collateral References 
amd. Sec. 1, Ch. 160, L. 1921; re-en. Sec. 36 Am. Jur. 389, Mines and Minerals, 
3459, R. C. M. 1921; amd. Sec. 4, Ch. 185, $2152) 
L. 1949. 


50-413. (3460) Examination of applicants—scope—certificates of com- 
petency—revocation. It shall be the duty of the said board to examine into 
the qualifications of all applicants for the appointment to the position of 
state coal mine inspector, and applicants for the examination for mine fore- 
man and mine examiner of the state of Montana by conducting a thorough 
examination as to their knowledge of mine workings, ventilation, gases, 
firedamp, machinery and actual experience in underground coal mining, 
and general worthiness of each applicant. The examination for state coal 
mine inspector shall be in writing, and accompanied by an affidavit that the 
applicant is a citizen of the United States, a resident of the state of Mon- 
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tana, and that he has attained the age of thirty-five years; has had at least 
fifteen years’ experience in underground coal mining in the United States, 
and at least five years’ experience in underground coal mining in the 
state of Montana; and the manuscript and other papers of all applicants, 
together with the tally sheet and the solution of each question as given 
by the examining board, shall be filed with the industrial accident board 
as public documents, but such applicant shall undergo an oral examina- 
tion pertaining to theoretical and practical mining on the nature and 
properties of noxious, poisonous and explosive gases found in the mines and 
methods for their detection and on the different systems of working and 
ventilating coal mines. The board of examiners shall file with the industrial 
accident board the names of all persons who shall have successfully passed 
the examination. From those so named the industrial accident board shall 
select one person to be state coal mine inspector, but no man shall 
be eligible for the appointment as state coal mine inspector who has any 
pecuniary interest in any coal mines, either directly or indirectly, as 
owner, lessee, or employer, or otherwise. 


(a) The examination for mine foreman shall consist of oral and written 
questions, on theoretical and practical mining, on the nature and properties 
of noxious, poisonous and explosive gases found in the mines and methods 
of their detection, and on the different systems of working and ventilating 
coal mines. The board shall issue to those examined and found to possess 
requisite qualifications, certificates of competency for the position of mine 
foreman, but such certificates shall be granted only to persons of thirty 
years of age, or over, of good, moral character, citizens of the United 
States and residents of the state of Montana, and with at least five years’ 
practical experience in underground mines as a coal miner one of which 
shall be in the state of Montana. Applicants for the position of mine fore- 
man shall furnish sworn affidavit or affidavits from employer or employers 
as to experience. 


(b) Persons seeking certificates of competency as mine examiner or fire 
boss must produce evidence, satisfactory to the board, that they are citizens 
of the United States, residents of the state of Montana; have had at least 
five years’ practical experience in underground mines in the state of Mon- 
tana, as a coal miner; at least thirty years of age, and of good repute 
and temperate habits. They must prepare to submit to, and satisfactorily 
pass, an examination as to their experience in mines generating dangerous 
and explosive gases; their practical and technical knowledge of the nature 
and properties of mine gases and methods for their detection, the laws of 
ventilation, and the structure and use of the safety lamp. Manuscripts and 
other papers of all the applicants for the position of mine foreman, and 
mine examiner, together with the tally sheets and the solution of each 
question as given by the examining board, shall be filed with the industrial 
accident board as public documents. All papers and blanks, blank books 
and stationery used at the examination, must be furnished by the industrial 
accident board, and each candidate for examination for the position of 
state coal mine inspector, mine foreman, and mine examiner shall be given 
such questions, as are required, in writing, and each question shall be on 
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a separate paper. Candidate must return such papers to the board, with 
answers to questions thereon, attested by his signature. 

(c) When any person having been granted a certificate of competency 
by the state of Montana, to act as mine foreman, fire boss or mine ex- 
aminer, is charged with gross or criminal carelessness, or intemperance, 
while in the performance of his duties, it shall be the duty of the state 
coal mine inspector to make a thorough investigation of the charge, and, 
upon satisfactory proof of such charge, to revoke said certificate of com- 
petency ; provided, that such person whose certificate has been so revoked 
may appeal from such action of the state coal mine inspector to the state 
board of coal mine examiners, but such revocation shall continue until the 
state board of coal mine examiners, as provided for in this act, shall other- 
wise determine. 


History: En. Sec. 16, Ch. 120, L. 1911; 3460, R. C. M. 1921; amd. Sec. 5, Ch. 185, 
amd. Sec. 2, Ch. 160, L. 1921; re-en. Sec. IL. 1949. 


50-414. (3461) Applications for examinations —how made. Applica- 
tions to the said board for examination for state coal mine inspector must 
be made in writing, and accompanied by an affidavit that the applicant is 
a citizen of the United States, a resident of the state of Montana, and that 
he has attained the age of thirty-five years; has had at least fifteen years’ 
experience in underground coal mining in the United States, and at least 
five years’ experience in underground coal mining in the state of Montana. 


History: En. Sec. 17, Ch. 120, L. 1911; 
re-en. Sec. 3461, R. C. M. 1921; amd. Sec. 
6, (Ch. 185; GL. 1949. 


50-415. (3462) Selection, how made. The board of examiners shall file 
with the governor the names of all persons who shall have successfully 
passed the examination. From those so named the industrial accident board 
shall select one person to be state coal mine inspector; provided, that any 
one who has served capably as state coal mine inspector for one full term, 
upon making written application to the board setting forth these facts, 
shall be certified to the governor as properly qualified for appointment, 
but no man shall be eligible for the appointment as state coal mine inspec- 
tor who has any pecuniary interest in any coal mine, either directly or 
indirectly, as owner, lessee, or employer, or otherwise. 


History: En. Sec. 18, Ch. 120, L. 1911; 
re-en. Sec. 3462, R. C. M. 1921. 


- 50-416. (3463) Oath and meetings of examining board—hbasing per 
cent. The board of examiners appointed under this act shall each take the 
constitutional oath before some person duly authorized by law to administer 
an oath. 

The board shall meet at the call of the state coal mine inspector for the 
purpose of examining applicants as provided for in section 50-412 of this 
code, on the second Monday in June of each year, in the city of Billings, 
in the county courthouse, and on the third Monday in June of each year, 
in the city of Great Falls, in the county courthouse. Public notice of 
meetings of the board for the purpose of holding examinations, shall be 
eiven by the board, by posting of notices in the post office and at the coal 
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mines in the several coal mining towns throughout the state, at least fifteen 
days previous to the examination, and the publication in at least one 
paper in the county wherein coal mines are located, two consecutive weeks 
previous to the holding of examination. 

No person shall be certified as competent whose grade on any one sub- 
ject shall be less than seventy-five per cent, and his certificate shall show 
what per cent the applicant has attained, and such certificate shall be valid 
only when signed by all members of the examining board. The examining 
board shall, immediately after the examination, furnish to each person who 
comes before it to be examined, a copy of all questions, whether oral or 
written, which are given at the examination, which shall be marked solved 
right, imperfect or wrong, as the case may be, together with a certificate 
of competency to each candidate who successfully passes the examination. 


History: En. Sec. 20, Ch. 120, L. 1911; 3463, R. C. M. 1921; amd. Sec. 7, Ch. 185, 
amd. Sec. 4, Ch. 160, L. 1921; re-en. Sec. L. 1949. 


50-417. (3464) Examination of candidates. The board shall then pro- 
ceed to examination of those who may present themselves as candidates for 
examination as provided for in section 50-412, and who shall have com- 
plied with the requirements necessary to entitle such applicant to be ex- 
amined as provided for in section 50-4138. 


History: En. Sec. 21, Ch. 120, L. 1911; 
amd. Sec. 5, Ch. 160, L. 1921; re-en. Sec. 
3464, R. C. M. 1921. 


50-418. (3465) Compensation of board of examiners—expenses. The 
members of the examining board, except the state coal mine inspector, shall 
receive as a compensation the sum of ten dollars each day, for a term not 
exceeding two meetings of five days each in any year, and whatever sum is 
necessary to reimburse them for such traveling expenses as may be incurred 
in the discharge of their duties. All such salaries and expenses of the mem- 
bers of the board shall be paid upon vouchers duly sworn to by each 
member of the said board and approved and ordered by the state board of 
examiners, and the state auditor is hereby authorized to draw his warrants 
on the state treasurer for the amounts thus shown to be due, payable out 
of any money in the state treasury, not otherwise appropriated. 


History: En. Sec. 22, Ch. 120, L. 1911; 
amd. Sec. 6, Ch. 160, L. 1921; re-en. Sec. 
3465, R. C. M. 1921. 


50-419. (3466) Coal mine inspector—appointment and term. The in- 
dustrial accident board shall, from the names certified to them by the said 
board of examiners, appoint a state coal mine inspector for the state of 
Montana, who shall hold office at the pleasure of said board. 


History: En. Sec. 23, Ch. 120, L. 1911; 
amd. Sec. 3, Ch. 20, L. 1921; re-en. Sec. 
3466, R. C. M. 1921. 


50-420. (3467) Boards of examiners of coal mine inspectors, mine fore- 
men and mine examiners. Every four years the industrial accident board 


shall in the manner provided in section 50-412 of this code appoint boards 
of examiners to pass upon the qualifications of applicants for coal mine 
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inspectors, mine foremen and mine examiners, which boards shall be consti- 
tuted, sworn and paid, and shall perform the same duties as the boards 
provided for in said section during the terms for which they were appointed. 


History: En. Sec. 24, Ch. 120, L. 1911; 3467, R. C. M. 1921; amd. Sec. 8, Ch. 185, 
amd. Sec. 4, Ch. 20, L. 1921; re-en. Sec. L. 1949. 


50-421. (3468) Examining board may adopt rules. Each successive 
board of examiners shall have the power to adopt their own rules and regu- 
lations for examination as will best serve the purpose of this act; said 
rules not to conflict with the manner of examination as prescribed by sec- 
tion 50-413. 


History: En. Sec. 26, Ch. 120, L. 1911; 
re-en, Sec. 3468, R. C. M. 1921. 


50-422. (3472) Certificates of qualification, when and how granted. 
Certificates of qualification to state coal mine inspector, mine foreman, and 
mine examiner shall be granted by the board of examiners herein provided 
for, to each applicant who shall have passed a successful examination. The 
certificate shall be in a manner and form as shall be prescribed by the 
industrial accident board, who shall keep a record in their department of 
all such certificates granted. Each certificate shall contain the full name 
and age and birthplace of applicant, and also the length or nature of his 
previous service in coal mines. 


History: En. Sec. 30, Ch. 120, L. 1911; 
amd. Sec. 7, Ch. 160, L. 1921; re-en. Sec. 
3472, R. C. M. 1921. 


50-423. (3473) Qualifications for mine examiners. Persons seeking 
certificates of competency as mine examiners or fire boss must produce 
evidence satisfactory to the board that they are citizens of the United 
States, residents of the state of Montana, have had at least five years’ 
practical experience in working of underground coal mines one of which 
shall be in the state of Montana, at least thirty years of age, and of good 
repute and temperate habits. They must prepare to submit to and satis- 
factorily pass an examination as to their experience in mines generating 
dangerous and explosive gases, their practical and technical knowledge 
of the nature and properties of mine gases and methods for their detection, 
the laws of ventilation, and the structure and use of the safety lamp. 


History: En. Sec. 31, Ch. 120, L. 1911; 
re-en. Sec. 3473, R. C. M. 1921; amd. Sec. 
9, Ch. 185, L. 1949. 


50-424. (3474) Examining board shall grant certificates. The said 
board of examiners shall meet at the call of the state coal mine inspector, 
who shall call them upon receipt of two requests for examination, and 
shall grant certificates to all persons whose examination shall disclose their 
fitness for the duties of mine foreman as above classified, or mine examiner 
or fire boss, and such certificates shall be sufficient evidence of the holder’s 
competency for the duties of said position as far as it relates to the purpose 
of this act. No person shall be certified as competent whose grade on any 
one subject shall be less than seventy-five per centum and such certificates 
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shall designate the position qualified for, and shall be valid only when 
signed by all members of the examining board. 


History: En. Sec. 32, Ch. 120, L. 1911; 
re-en. Sec. 3474, R. C. M. 1921; amd. Sec. 
10, Ch. 185, L. 1949. 


50-425. (3475) Certificates may be issued to those holding proper cer- 
tificates. The board may exercise its discretion in issuing certificates of 
any class, without examination, to persons presenting with proper creden- 
tials certificates for the same or a similar position issued by competent 
authorities in this or other states; provided, however, that for every such 
certificate issued the board shall charge a fee of five dollars. 

History: En. Sec. 33, Ch. 120, L. 1911; Compiler’s Note 


re-en. Sec. 3475, R. C. M. 1921. The title of Ch. 185, Laws 1949 provided 
for the repeal of this section. However, the 
act itself contained no specific repeals. 


50-426. (3476) Applications for examination — how made— fees. An 
applicant for examination for any certificate herein provided for, before 
being examined, shall register his name with the state coal mine inspector 
and file with him the credentials required by this act, to wit, an affidavit 
as to all matters of fact establishing his right te and qualifications for 
receiving the examination, and a certificate of good character and tem- 
perate habits, signed by at least ten of the citizens who know him best in 
the place in which he lives. Each candidate, before receiving the examina- 
tion, shall pay to the state coal mine inspector the sum of two dollars 
($2.00) as an examination fee, and those who pass the examination for 
which they are entered, before receiving their certificate, shall also pay 
to the state coal mine inspector the further sum of three dollars ($3.00) 
each as a certificate fee. All such fees shall be duly accounted for by the 
state coal mine inspector, and turned into the state treasurer at the close 
of the fiscal year. 1 


History: En. Sec. 34, Ch. 120, L. 1911; 
re-en. Sec. 3476, R. C. M. 1921; amd. Sec. 
11, Ch. 185, L. 1949. 


50-427. (3478) Violations. Any person who acts in the capacity of 
mine foreman, mine examiner, or fire boss, without a certificate of com- 
petency as provided for in this act, shall be deemed guilty of an offense 
against this act. 

Every company, corporation, association, person, or persons operating 
any coal mine or coal mines in the state of Montana, who employes any 
uncertified mine foreman, mine examiner, or fire boss, shall be deemed 
eulty of an offense against this act. 


History: En. Sec. 36, Ch. 120, L. 1911; 
re-en. Sec. 3478, R. C. M. 1921; amd. Sec. 
12, Ch. 185, L. 1949. 


50-428. (3479) Necessary to have maps of coal mines. Every operator 
of every coal mine in this state shall make or cause to be made an accurate 
map or plan of such mines, drawn to a scale of not less than two hundred 
feet to one inch, and as much larger as practicable, on which shall appear 
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the name of the state, county, and township in which the mine is located, 
the designation of the mine, the name of the company or owner, the certifi- 
cate of the mining engineer or surveyor as to the accuracy and date of the 
survey, the north point, and the scale to which the drawing is made. 


History: En. Sec. 37, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3479, R. C. M. 1921. Mines and Minerals¢=92. 


58 C.J.S. Mines and Minerals § 240. 


50-429. (3480) Underground survey. For the underground working 
the said map shall show all shafts, slopes, tunnels, or other openings to the 
surface or to the workings of a contiguous mine, all excavations, entries, 
rooms and crosscuts, the rise or dip of the seam from the bottom of the 
shaft, mouth of drift, or slope in either direction to the face of the work- 
ings, the location of the fan, the location of the permanent pumps, hauling 
engines, engine-planes, and fire-walls, the location of any standing water 
which might prove a menace to life or danger to property from flood, and 
the line of any contiguous surface outcrop of the seam. 


History: En. Sec. 38, Ch. 120, L. 1911; 
re-en. Sec. 3480, R. C. M. 1921; amd. Sec. 
13, Ch. 185, L. 1949. 


50-430. (3481) Map for every seam. A separate and similar map, 
drawn to the same scale in all cases, shall be made of each and every seam, 
which, after the passage of this act, shall be worked in any mine, and the 
maps of all such seams shall show all shafts, drifts, tunnels, incline planes, 
or other passageways connecting the same. 


History: En. Sec. 39, Ch. 120, L. 1911; 
re-en. Sec. 3481, R. C. M. 1921. 


50-431. (3482) Map of the surface. Every such map or plan, or, at the 
option of the operator, a separate map, shall show the surface boundary 
lines contiguous to the workings and pertaining to each mine, also all sec- 
tion or quarter-section lines and corners, town lots and streets, the tracts 
and side tracts of all railroads, the location of all wagon roads, rivers, 
streams, ponds, buildings, landmarks, and principal objects on the surface 
within the said boundary lines; and in all cases, if of a separate surface 
map, the same shall be drawn on transparent cloth or paper, so that it can 
be laid upon the map of the underground workings, and thus truly indi- 
eate the relative location of the lines and objects on the surface to the 
excavations of the mine. 


History: En. Sec. 40, Ch. 120, L. 1911; 
re-en. Sec. 3482, R. C. M. 1921. 


50-432. (3483) Copies of maps for state coal mine inspector. The 
original or true copies of all such maps shall be kept in the office at the 
mine, and true copies thereof shall also be furnished the state coal mine 
inspector within thirty days after the completion of the same. The maps 
so delivered to the inspector shall be the property of the state, and shall 
remain in the custody of the said inspector during his term of office, and be 
delivered by him to his successor in office. They shall be kept at the office 
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of the inspector and be open to inspection by all persons interested in the 
same, but such examination shall only be made in the presence of the 
inspector, and he shall not permit any copies of the same to be made 
without the written consent of the operator or owner of the property, 
under penalty of removal from office. 


History: En. Sec. 41, Ch. 120, L. 1911; 
re-en. Sec. 3483, R. C. M. 1921. 


50-433. (3484) Semiannual surveys. An extension of the last preced- 
ing survey of every mine in active operation shall be made once in every six 
months and the result of said survey, with the date thereon, shall be prompt- 
ly and accurately entered upon the original maps so as to show all changes 
in plan or new work in the mine, and all extensions of the workings to the 
most advanced boundary of said workings which have been made since the 
preceding survey. The said changes and extensions shall be entered upon 
the copies of the maps in the hands of the state coal mine inspector, or new 
copies thereof be furnished him, within thirty days after the last survey 
is made. Whenever the operator of any mine shall neglect or refuse, or for 
any cause not satisfactory to the state coal mine inspector fail, for a period 
of three months, to furnish the said state coal mine inspector the map 
or plan of such mine, or a copy thereof, or of the extension thereto, as pro- 
vided for in this act, the said state coal mine inspector is hereby authorized 
to make or cause to be made an accurate map or plan of such mine at 
the expense of the owner or lessee thereof, and the cost of the same may 
be recovered by law from said owner, lessee, or operator, in the same 
manner as other debts by suit in the name of the state. 

The state inspector shall require an extension of the last preceding 
survey, once every twelve months, of every mine in active operation in 
which five men or less are employed on any one shift. 


History: En. Sec. 42, Ch. 120, L. 1911; 
re-en. Sec. 3484, R. C. M. 1921; amd. Sec. 
14, Ch. 185, L. 1949. 


50-434, (3485) Abandoned mines. When any coal mine is worked out, 
or is about to be abandoned or indefinitely closed, the operator of the same 
shall make or cause to be made a final survey of all available parts of such 
mine, and the results of the same shall be duly extended on all maps of the 
mine and copies thereof, so as to show all excavations and the most ad- 
vanced workings of the mine, and their exact relations to the boundary or 
section lines on the surface. , 

The state coal mine inspector may order a survey to be made of the 
workings of any mine which is about to be abandoned, or of which he 
has reason to believe the maps are inaccurate, whenever in his judgment 
the safety of the workmen, the support of the surface, the conservation of 
the property, or the safety of an adjoining mine requires it. Such survey 
shall be paid for by the state. 


History: En. Sec. 43, Ch. 120, L. 1911; 
re-en. Sec. 3485, R. C. M. 1921. 


50-435. (3486) Mine operators to furnish wash houses for employees. 
Jt shall be the duty of the owner, operator, or superintendent of any coal 
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mine in the state of Montana to provide a suitable building, not an engine 
or boiler house, for the use of the persons employed in such mine, for the 
purpose of washing themselves and changing their clothes when entering 
the mine and returning therefrom. The said building shall not be over 
eight hundred feet from and convenient to the principal entrance of such 
mine when practicable to do so. When not practicable to build the wash 
house within the said distance and still conform to the other requirements 
of this section, the state coal mine inspector may give written permission 
to place the building at a greater distance from the mine than that herein 
specified, and the operator shall not be guilty of violation of this section. 
The said building shall be kept sanitary, maintained in good order, be 
properly lighted and heated, and supplied with good, clean cold and warm 
water, and be provided with facilities for persons to wash and a suitable 
locker or other facility for each person to be used by him as a repository 
for his usual clothes and personal effects for the loss of which by fire, the 
operator shall be liable for the value of such aforementioned personal 
property to an amount not to exceed a total sum of twenty-five dollars 
($25.00), for each individual employee. Provided this section does not 
apply where the number of employees does not exceed twelve (12) actually 
engaged in the mining of coal. 

If any person shall maliciously injure or destroy, or cause to be injured 
or destroyed, the said building or any part thereof, or any of the appliances 
or fittings used for supplying light, heat, or water therein, or doing any 
act tending to the injury or destruction thereof, he shall be deemed guilty 
of an offense against this act and subject to a fine as hereinafter provided 
for. 


History: En. Sec. 44, Ch. 120, L. 1911; Collateral References 

re-en. Sec. 3486, R. C. M. 1921; amd. Sec. Master and Servante>12. 

1, Ch. 146, L. 1937. 56 C.J.S. Master and Servant § 24. 
Raferences 36 Am. Jur. 387, Mines and Minerals, 


148. 
Jeffries Coal Co. v. Industrial Accident : 


Board, 126 M 411, 252 P 2d 1046. 


50-436. (3487) Oath of weighman—check weighman. The weighman 
employed at any mine shall subscribe to an oath or affirmation before some 
officer authorized to administer oaths, to do justice between employer and 
employee, and to truly and correctly weigh the output of coal from the 
mines as herein provided. The miners employed by or engaged in working 
for any mine owner, operator, or lessee of any mine in this state shall have 
the privilege, if they desire, of employing at their own expense a check 
weighman, who shall have like equal rights, powers, and privileges in the 
weighing of coal as the regular weighman, and be subject to the same oath 
and penalties as the regular weighman. Said oath or affirmation shall be 
kept conspicuously posted in the weight office, and any weigher of coal 
or person so employed, who shall knowingly violate any of the provisions 
of this section, or any owner, operator, or agent of any coal mine in this 
state, who shall forbid or hinder miners employing or using a check 
weighman as herein provided, or who shall prevent or willfully obstruct 
any such check weighman in the discharge of his duty, shall be deemed 
guilty of any offense against this act. Whenever the state coal mine in- 
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spector, or his deputy, shall be satisfied that the provisions of this section 
have been willfully violated, it shall be his duty to forthwith inform the 
prosecuting attorney of any such violation, together with all the facts 
within his knowledge, and the prosecuting attorney shall thereupon inves- 
tigate the charges so preferred, and if he is satisfied that the provisions 
of this section have been violated, it shall be his duty to prosecute the 
person or persons guilty thereof. 


History: En. Sec. 45, Ch. 120, L. 1911; 56 C.J.S. Master and Servant § 151(1); 
re-en. Sec. 3487, R. C. M. 1921. 94 C.J.S. Weights and Measures § 5. 
36 Am. Jur. 388, Mines and Minerals, 
Collateral References § 150. 
Labor Relations¢-1085; Weights and 
Measures@~6. 


50-437. (3488) Must not use false weights. Any person or persons 
having or using any scale or scales for the purpose of weighing the output 
of coal at mines must not arrange or construct them so that fraudulent 
weighing may be done thereby, and must not knowingly resort to or 
employ any means whatsoever by reason of which such coal is not correctly 
weighed and reported in accordance with the provisions of this act. 

History: En. Sec. 46, Ch. 120, L. 1911; Collateral References 


re-en, Sec. 3488, R. C. M. 1921. Weights and Measures¢>10. 
94 C.J.S. Weights and Measures § 9. 


50-438. (38489) Hoisting operations and facilities. Hoists used for 
handling men shall be equipped with overspeed, overwind, and automatic 
stop controls, unless a second engineer is on duty. 

At the beginning of each shift and after the hoist has been idle, the 
hoisting engineer shall operate the cages up and down the shaft at least 
one round trip before hoisting or lowering men. Similar procedure shall 
be followed in slope hoisting, except that an attendant may ride on the trip. 

Slope, shaft or incline-plane hoists shall be equipped with brakes 
capable of stopping and holding the fully loaded unbalanced cage or trip 
at any point in the shaft, slope or on the incline. 

An accurate and reliable indicator, showing the position of the cage 
or trip, shall be placed so as to be in clear view of the engineer, unless 
the position of the car or trip is clearly visible to the engineer at all times. 

Hoisting equipment shall be inspected daily and a record made of such 
inspection, which shall be open for inspection by interested persons. 

Hoisting ropes on all cages or trips shall be adequate in size to handle 
the load and have a proper factor of safety as defined in the American 
standards association’s wire rope standards and shall be replaced when 
it shows more than six broken wires in any single length or lay of rope. 

The rope shall have at least three full turns on the drum when extended 
to its maximum working length and shall make at least one full turn on 
the drum shaft or around the spoke of the drum (in case of a free drum) 
and be fastened securely by means of clamps. 

A hoisting rope shall be fastened to its load by a spelter-filled socket 
or by a thimble and clamps. 

Cages used for hoisting men shall be of substantial construction; with 
adequate steel bonnets; with enclosed sides; with gates, safety chains, or 
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bars across the ends of the cage when men are being hoisted or lowered; 
and with sufficient handholds or chains for all men on the cage to maintain 
their balance. 

The floor of the cage shall be constructed so that it will be adequate to 
carry the load and so that it will be impossible for a workman’s foot or 
body to enter any opening in the bottom of the cage. 

Cages used for handling men shall be equipped with safety catches that 
act quickly and effectively in an emergency. 

_ Cages shall be inspected daily. A test of safety catches on cages shall 
be made at least every two months. A written record shall be kept of 
inspections and tests, which shall be open for inspection by interested 
persons. 

There shall be at least two independent methods of signaling, one of 
which shall be audible to the engineer, from all landings in shafts and 
slopes. 

Workmen shall wear safety belts while doing repair work in or over 
shafts. 

Shafts shall be equipped with self-closing or manually controlled safety 
gates at surface landings. 

Positive stop blocks or derails shall be placed near shaft surface 
landings. 

At the bottom of each hoisting shaft and at intermediate landings, a 
“run-around” shall be provided for safe passage from one side of the shaft 
to the other. This passageway shall be not less than 5 feet in height and 
3 feet in width. 


History: En. Sec. 47, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3489, R. C. M. 1921; amd. Sec. Master and Servant¢G=12. 
15, Ch. 185, L, 1949. 56 C.J.S. Master and Servant § 24. 
36 Am. Jur. 386, Mines and Minerals, 
§ 147. 


50-439. (3490) Passageway around the bottom of shafts. At the bot- 
tom of every shaft and at every caging place therein a safe and com- 
modious passageway must be cut around such landing place to serve as a 
travelway, by which men or animals may pass from one side of the shaft 
to the other without passing under or on the cage. 


History: En. Sec. 48, Ch. 120, L. 1911; for the repeal of this section. However, 


re-en. Sec. 3490, R. C. M. 1921. the body of the act contained no specific 
repeals. Provisions of this section are 
Compiler’s Note now covered by sec. 50-438 herein. 


The title of Ch. 185, Laws 1949 provided 


50-440. (3491) Gates at the top of shafts. The upper and lower 
landings at the top of each shaft, and the opening of each intermediate 
seam from or to the shaft, shall be kept free and clear from loose materials, 
and shall be securely fenced with automatic or other gates, so as to 
prevent either men or materials from falling into the shaft. 


History: En. Sec. 49, Ch. 120, L. 1911; Compiler’s Note 
re-en. Sec. 3491, R. C. M. 1921. The title of Ch. 185, Laws 1949 provid- 
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ed for the repeal of this section. However, Collateral References 

the body of the act contained no specific Liability of landowner for injury or 
repeals. Provisions of this section are now death of adult falling down unhoused 
covered by see. 50-438 herein. mine shaft or the like. 46 ALR 2d 1069. 


50-441. (3492) Mine openings and escapeways. Every underground 
mine shall have at least two separate surface openings. 


Main slope or drift openings shall be separated by at least fifty (50) 
feet of natural ground in all mines opened after the effective date of this 
act. 

New shafts and partitions therein, made after the effective date of this 
act, shall be fireproof. Buntons and guides may be of wood. 


Mine openings at isolated locations, where there is danger of fire 
entering the mine, shall have adequate protection against surface fires 
entering the mine. 


Not more than twenty (20) persons shall be allowed at any one time 
in the mine until a connection has been made between the two mine open- 
ings, and work shall be prosecuted with reasonable diligence. 


When only one main opening is available, owing to final mining of 
pillars, not more than twenty (20) persons shall be allowed in such mine 
at any one time. 


There shall be at least two travelable passageways, to be designated 
as escapeways, from each working section to the surface whether the mine 
openings are shafts, slopes, or drifts. They shall be kept in safe condition 
for travel and reasonably free from standing water and other obstructions. 
One of the designated escapeways may be the haulage road, provided, 
however, that one of the escapeways shall be ventilated with intake air. 
At mines now operating with only one free passageway to the surface, 
immediate action shall be taken to provide a second passageway. 


Where the designated escapeways are shafts: 


They shall be equipped with hoist and cage, or with travelable stairway, 
or ladders. No shaft more than 30 feet deep sunk after the effective date 
of this act shall be equipped with ladders. 


Stairways shall be of substantial construction, set at an angle not 
greater than 45° with the horizontal, and equipped on at least one side 
with a suitable handrail; landing platforms shall be at least two (2) feet 
wide and four (4) feet long and shall be railed properly. 


Ladders shall be anchored securely. 


Where ladders, or stairways set at an angle greater than forty-five 
degrees (45°) are now installed, their use may be continued provided they 
are of substantial construction, with platforms at intervals of not more 
than thirty (30) feet and equipped with a handrail in the case of stairways. 

If a designated escapeway is a slope of not more than forty-five degrees 
(45°) it shall be equipped with a stairway or adequate walkway with 
cleats. If the slope is more than forty-five degrees (45°) stairways shall 
be installed. 


Direction signs shall be posted conspicuously to indicate manways and 
designated escapeways. 
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History: En. Sec. 50, Ch. 120, L. 1911; Cross-Reference 
re-en. Sec. 3492, R. C. M. 1921; amd. Sec. Esca 
’ pement shafts, construction, secs. 
16, Ch. 185, L, 1949. 94-35-132, 94-35-133. 


50-442. (3493) Unlawful to employ more than ten men until escape- 
ment connection completed. It shall be unlawful to employ at any one 
time more men than in the judgment of the state coal mine inspector is 
absolutely necessary for speedily completing the connections with the 
escapement shaft, slope, or drift, or adjacent mine, and said number must 
not exceed ten men at any one time for any purpose in said mine until 
such escapement connection is completed. 

History: En. Sec. 51, Ch. 120, L. 1911; vided for the repeal of this section. How- 
re-en. Sec. 3493, R. C. M. 1921. ever, the body of the act contained no 
specific repeals. The provisions of this 


Compiler’s Note section are now covered by sec. 50-441 
The title of Ch. 185, Laws 1949 pro- herein. 


50-448. (3494) Passageways to escapement. Such escapement shaft 
or opening, or communication with an adjacent mine aforesaid, shall be 
constructed in connection with every seam of coal worked in such mine, 
and all passageways communicating with the escapement shaft or place of 
exit, from the main hauling ways to said place of exit, shall be maintained 
free of obstructions, at least five feet wide and five feet in height. Such 
passageways must be so graded and drained that it will be impossible for 
water to accumulate in any depression or dip of the same, in quantities 
sufficient to obstruct the free and safe passage of men. At all points where 
the passageway to the escapement shaft or other place of exit is inter- 
sected by other roadways or entries, conspicuous signboards shall be 
placed indicating the direction it is necessary to take in order to reach 
such place of exit. Where pillars are being drawn on any entry outside 
of where other men are working, or where more than fifty per cent of 
the coal is taken out in rooms, connections for escapement shall be made 
with some adjoining entry to provide a safe exit for the men. 


History: En. Sec. 52, Ch. 120, L. 1911; ed for the repeal of this section. However, 


re-en. Sec. 3494, R. C. M. 1921. the body of the act contained no specific 
ast repeals. The provisions of this section may 
Compiler’s Note now be covered by sec. 50-441 herein. 


The title of Ch. 185, Laws 1949 provid- 


50-444. (3495) Distance of escapement from main shaft. The distance 
between the main shaft and escapement shall not be less than one hundred 
feet where steel head-frames are used, nor less than three hundred feet 
where wooden head-frames are used; provided, that where slopes or drifts 
are driven in or on the coal strata, the distance between the escapement 
road or travelway and the slope drift or hauling way shall not be less 
than fifty feet. 

History: En. Sec. 53, Ch. 120, L. 1911; ed for the repeal of this section. However, 


re-en. Sec. 3495, R. C. M. 1921. the body of the act contained no specific 
; repeals. The provisions of this section 
Compiler’s Note may be affected by sec. 50-441 herein. 


The title of Ch. 185, Laws 1949 provid- 
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50-445. (3496) Buildings on surface. In dusty locations, electric 
motors, switches, and controls shall be of dust tight construction unless 
they are in reasonably dust tight housings or enclosures. 

Structures shall be kept free of coal dust accumulations. 

Where coal is dumped at or near intake openings, reasonable provisions 
shall be made to prevent the dust from entering the mine. 

Where repairs are being made to the plant, proper scaffolding and 
proper overhead protection shall be provided for workmen wherever 
necessary. 

Welding shall not be done in dusty atmospheres or dusty locations, and 
fire-fighting apparatus shall be readily available during welding. 

Naphtha or other flammable liquids in lamp houses shall be kept in 
approved containers or other safe dispensers. 

Flame safety lamps shall be permissible and maintained in permissible 
condition. All flame safety lamps shall be checked by the persons using 
them, by a qualified lamp attendant, or by a fire boss, immediately before 
entering the mine. 

When not in service, flame safety lamps and electric lamps shall be 
under the charge of a responsible person. 

Stairways, elevated platforms, and runways shall be equipped with 
handrails. 

Elevated platforms and stairways shall be provided with toe-boards 
where necessary, and they shall be kept clear of refuse and maintained in 
good repair. 

Good housekeeping shall be practiced in and around mine buildings and 
yards. Such practices include cleanliness, orderly storage of materials, and 
the removal of possible sources of injury, such as stumbling hazards, 
protruding nails, and broken glass. 

Oil, grease, and similar flammable materials shall be stored in closed 
containers, separate from other materials so as not to create a fire hazard 
to nearby buildings or mines. If oil or grease is stored in a building, the 
building or the room in which it is stored shall be of fire-resistive material 
and well ventilated. Tight metal receptacles shall be provided for oily 
waste. 

Smoking in or about surface structures shall be restricted to places 
where it will not cause fire or an explosion. 

Unless existing structures located within 100 feet of any intake mine 
opening are of reasonably fireproof construction, fire doors shall be erected 
at effective points in such mine openings to prevent smoke or fire from 
outside sources endangering men working underground. These doors shall 
be tested at least monthly to insure effective operation. 


History: En. Sec. 54, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3496, R. C. M. 1921; amd. Sec. Mines and Minerals@=86. 
17, Ch. 185, L. 1949. 58 C.J.S. Mines and Minerals § 229. 


50-446. (3497) Stairway or cages in escapement shaft. The escape- 
ment shaft at every mine which does not exceed one hundred feet in 
vertical depth shall be equipped with safe and ready means for the prompt 
removal of men from the mine in time of danger, and such means shall be 
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a substantial stairway which shall be provided with the handrails and 
with platforms or landings not more than ten feet apart. Where the 
escapement exceeds one hundred feet in vertical depth, in place of the 
stairway, it may be equipped with a cage for hoisting men, and such cage 
must be suspended between guides and be so constructed that falling ob- 
jects cannot strike persons being hoisted upon it. Such cage must be 
operated by steam or electricity, which power shall be kept available for 
immediate use at all times, and equipment of said hoisting apparatus shall 
include a depth indicator, a brake on the drum, a steel or iron cable and 
safety catches on the cage; and all such hoisting machinery must be in- 
spected at least once each week by some competent person representing 
the operating company or owner. 


History: En. Sec. 55, Ch. 120, L. 1911; for the repeal of this section. However, 
re-en. Sec. 3497, R. C. M. 1921. the body of the act contained no specific 
repeals. The provisions of this section are 


Compiler’s Note now covered by sec. 50-441 herein. 


The title of Ch. 185, Laws 1949 provided 


50-447. (3498) Obstructions in escapement shaft. No accumulation 
of ice or obstruction of any kind shall be permitted in any escapement 
shaft, nor shall any steam be discharged into said shaft; and all surface 
or other water which flows therein shall be conducted by rings or other- 
wise to receptacles for same, so as to keep the stairway or cage free from 
falling water. 


History: En. Sec. 56, Ch. 120, L. 1911; 
re-en. Sec. 3498, R. C. M. 1921. 


50-448. (3499) Weekly inspection of escapements. All escapement 
shafts and passageways leading thereto or to the works of a contiguous 
mine must be carefully examined at least once each week by the mine 
foreman, or by a man specially delegated by him for that purpose, and 
the date and findings of such inspection must be entered in a record book 
in the office at the mine. If obstructions are found, their location and 
nature must be stated, together with the date on which they were removed. 


History: En. Sec. 57, Ch. 120, L. 1911; 
re-en. Sec. 3499, R. C. M. 1921. 


50-449. (3500) Communication with adjacent mines. When operators 
of adjacent mines have by agreement established underground communica- 
tion between said mines as an escapement outlet for the men employed in 
both mines, the roadways to the boundary on either side shall be regularly 
patrolled once each week and kept clear of all obstructions to travel by 
respective operators, and the intervening door shall remain unlocked and 
ready at all times for immediate use. When such communication has once 
been established between adjacent mines, it shall be unlawful for the 
operator of either mine to close the same without the consent of the 
contiguous operator and the state coal mine inspector; provided, that when 
either operator desires to abandon mining operations, the expense and duty 
of maintaining such communication shall devolve upon the party continu- 
ing operations and using the same. 

History: En. Sec. 58, Ch. 120, L. 1911; 
re-en. Sec. 3500, R. C. M. 1921. 
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50-450. (3501) Ventilation of mines. Mines shall be ventilated by 
means of main fans which shall be installed on the surface in fireproof 
housings, situated not less than 15 feet from the nearest side of the mine 
opening, and be equipped with fireproof air ducts and ample pressure 
relief or explosion doors. However, present fans that are offset any 
distance from the mine opening need not be moved if they otherwise 
comply with the provisions of this section. 

In nongassy mines where face workings are 500 feet or less from the 
portal, provision requiring a main ventilating fan may be waived by the 
state inspector. 

In lieu of requirements for the location of the fan and the pressure- 
relief or explosion doors, the fan may be directly in front of, or over, the 
mine opening, provided the opening is not in direct line with possible 
forces coming out of the mine if an explosion occurs, and provided further 
that there is another opening having a weak-wall stopping or explosion 
doors that would be in direct line with the forces coming out of the mine 
if an explosion occurs, such opening to be not less than 15 feet nor more 
than 100 feet from the fan opening. 


No main fan shall be allowed in any mine. 


The fan shall be on a separate power circuit, independent of the mine 
eircuit. 

Main fan installations shall be protected from wood fire, grass fire, and 
rubbish for at least 100 feet in all directions, from the fan installations 
where physical conditions permit. 

The fan shall be inspected daily and a record kept of the inspection, 
which shall be open for inspection by interested persons. 

When the main fan in gassy mines fails or stops, immediate action shall 
be taken to cut off the power and withdraw the men from the face regions 
of the mine. If ventilation is restored in a reasonable time, the face regions 
and other places where methane is likely to accumulate shall be re- 
examined by certified or capable supervisors, and if found to be free from 
explosive gas, power may be restored and work resumed. If ventilation is 
not restored in a reasonable time, all underground employees shall be 
removed from the mine. | 

Main fans shall be operated continuously except when the mine is shut 
down with all men out of the mine. In such event, after the fan has been 
started, the mine shall be examined for gas and other hazards and made 
safe before men, other than the examiners, are permitted in the mine. 

After the effective date of this act, the installation of booster fans shall 
not be permitted, unless after a finding by the state coal mine inspector, 
that such installation is necessary for the safe operation and proper 
ventilation of the mine, and that it would not materially increase the 
hazard of the mine. In mines where such fans are now being used, their 
use may be continued, but they or any new installations shall be sur- 
rounded with safeguards as follows: 

The fan motor shall be an enclosed type, the surroundings of the fan 
fireproofed, and the fan installed and located so as to prevent recirculation 
of air. 
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Passageway by the fan installation shall be by means of an air lock, 
the doors of which shall have at least 30 square feet cross-sectional area and 
open automatically when the fan stops operating. 

In case of booster-fan stoppage, the procedure hereinbefore contained 
in this act with respect to stoppage of main fans shall apply to the section 
of the mine affected. Inspected at least twice each shift and provided with 
a signal light, audible signal, or attended constantly. 

Blower fans with tubing shall be surrounded with safeguards as 
follows: 

In gassy mines the fan shall be powered with a permissible driving unit 
and installed on the intake air side of and not less than 16 feet from the 
entrance to the place to be ventilated. 

The volume of air in which the fan is placed shall be at least 2144 times 
the manufacturers’ maximum rated capacity of the fan. 

The fan tubing shall be maintained in good econdition. The discharge 
end of the tubing shall be kept within 35 feet of the face, and not more 
than 300 feet of the tubing shall be extended from the fan. 

In gassy mines places ventilated by means of blower fans shall be 
examined for methane by a certified official or other competent person 
designated by the mine foreman before the fan is started at the beginning 
of the shift and after the interruption of fan operation for 5 minutes or 
more during the shift. 

Accumulation of methane shall not be moved by means of a blower fan 
and tubing; only line brattice shall be used for this purpose. 

The fan and tubing shall be inspected at least twice during each work- 
ing shift. 

The main intake air current shall when necessary be divided into splits 
utilizing air crossings, where needed, so as to ventilate all parts of the 
mine effectively. 

The number of men on a split shall be lmited to 70. 

The quantity of air reaching the last open crosscut In any pair or set 
of entries shall not be less than 6,000 cubic feet a minute. However, the 
quantity of air reaching the last open crosscut in any pair or set of entries 
in pillar sections may be less than 6,000 cubic feet a minute, provided that 
at least 6,000 cubic feet a minute is being delivered to the intake end of 
the pillar line. Mines now operating without the prescribed quantity of air 
in the last open crosscut of each pair or set of entries may continue to 
operate in such manner, but prompt action shall be taken to deliver the 
required minimum volume of air in the last open crosscut of each pair or 
set of entries in the mine. 

When the working faces are within 500 feet of the portal, the state 
inspector may waive the requirement of 6000 cubic feet of air a minute 
reaching the last open crosscut in any pair or set of entries or on the 
intake side of a pillar section, provided the volume and velocity of the air 
at the working faces required under this section are met. 

In gassy mines the main haulage system shall be on the intake airway, 
and hereafter when any new shaft, slope, or drift is opened, whether 
classified gassy or nongassy, the main haulage system shall be on the 
intake airway. 
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The air current at working faces shall under any condition have a 
sufficient volume and velocity to dilute and carry away smoke from blast- 
ing and any flammable or harmful gases. 

At least once each week, the mine foreman, his assistants, or other 
competent persons designated by the mine foreman, shall measure the 
volume of air near the main intake or main return, the amount passing 
through the last open crosscuts of entries, and the volume of air in each 
split. A record of these measurements shall be kept in a book on the 
surface and shall be open for inspection by interested persons. On or about 
the first day of each month the owner, operator, or superintendent shall 
mail or cause to be mailed to the state coal mine inspector a true copy of 
the air measurements recorded in said book. 

The main intake and main return air currents in slope mines driven 
after the effective date of this act shall be in separate openings. The main 
intake and main return air currents in a single shaft sunk after the 
effective date of this act shall be separated by a curtain wall or partition 
substantially constructed of fireproof material. 

Battery charging stations, and transformer stations containing liquid 
filled transformers shall be well ventilated by separate splits of air con- 
ducted through vents to the return air courses and returning direct to the 
surface. 

Changes in ventilation that may affect the safety of the men shall be 
made when the mine is idle and with no men in the mine, other than those 
engaged in changing the ventilation. 

Air in which men work or travel in mines shall be improved when it 
contains less than 19.5 per cent oxygen, more than 0.5 per cent carbon 
dioxide, or is contaminated with noxious or poisonous gases. 

If the air immediately returning from a split that ventilates any group 
of active workings contains more than 1.0 per cent methane, as determined 
with a permissible flame safety lamp, by air analysis, or by other recog- 
nized means of accurate detection, the ventilation shall be improved. 


If the air immediately returning from a split contains 1.5 per cent 
methane, the employees shall be withdrawn from the mine or portion of 
the mine affected, and all power shall be cut off from said mine or portion 
of the mine, until such dangerous condition has been corrected. 


At working faces and other places where methane has accumulated 
and is likely to attain an explosive mixture, blasting shall not be done 
and the men shall be removed from such working faces or places until 
such condition has been corrected. 


When the methane content of air in face operations exceeds 1 per cent 
at any point not less than 12 inches from the roof, face, or rib, as deter- 
mined by a permissible flame safety lamp, or by chemical analysis, the 
men shall be removed from the affected area until the condition has been 
corrected by improving the ventilation. 


Crosseuts between entries and rooms shall be made at intervals not 
exceeding 80 feet. 


Crosscuts between entries shall be closed, except the last one in a pair 
or set of entries. 
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Where necessary to obtain a movement of air to the face of a room to 
clear the room of flammable or noxious gases, crosscuts between rooms 
shall be closed, except the one nearest the face. 

Where practicable a crosseut shall be provided at or near the face of 
each entry or room before the place is abandoned. 

Entries, rooms, or chutes shall not be turned off an entry beyond the 
last crosscut. This does not apply to the driving of such places to make 
a connection at the first crosscut or similar passageway used as a main 
airway in connection with an entry. It does apply to extending such places 
beyond the airway before the main intake and return passageways are 
connected. 

On entries other than room entries, stoppings in crosscuts between 
intake and return airways shall be built of substantial, incombustible 
material such as concrete, concrete blocks, brick, or tile. In mines where 
physical conditions exist because of heavy or caving ground so as to make 
the use of concrete, concrete blocks, brick, or tile impracticable, timbers 
laid longitudinally “skin to skin” may be used. 

Doors used on main-entry or cross-entry (entries from which room 
entries are turned) haulage roads, which when open would connect intake 
and return air courses ventilating the mine inby such doors, shall be in 
pairs to provide an air lock large enough to contain an entire trip; pro- 
vided however, when only a single door is installed, such single door shall 
be attended except in the case of panel or room entries in process of 
development. Where air-lock doors are provided, there shall be sufficient 
leakage to prevent accumulations of methane between the doors. 

Doors shall be kept closed except when men or equipment are passing 
through the doorways. Motor crews and other persons who open doors 
shall see that the doors are closed before leaving them. 

Substantially constructed line brattice shall be used from the last open 
crosscut of any entry or room, when necessary to remove gases, explosive 
fumes, and smoke. When damaged by falls or otherwise they shall be 
repaired promptly. 

The space between the line brattice and the rib shall be large enough 
to permit the flow of a sufficient volume of air to keep the working face 
clear of flammable and noxious gases. 

Flame resistive material shall be used in the construction of line brat- 
tice. 

The entrances to abandoned workings shall be posted to warn unau- 
thorized persons against entering the territory. 

Abandoned workings shall be sealed or ventilated. 

Where the practice is to seal abandoned workings, the sealing shall be 
done in a substantial manner with incombustible material. In every sealed 
area, one or more of the seals shall be fitted with a pipe and cap or valve 
to permit the gases behind the seals to be sampled and also to provide a 
means of determining any existing hydrostatic pressure. 

In gassy mines air that has passed through or by abandoned sections or 
that has been used to ventilate pillar lines shall not be reused to ventilate 
live face workings. Mines that cannot comply with this requirement may 
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continue to operate as at present until future mine development and 
ventilation can be changed to permit compliance with this section. 

Any mine in which methane has been ignited or has been found by a 
permissible flame safety lamp or by air analysis in an amount of 0.25 per 
cent or more in any open workings or which is adjacent to a gassy mine 
shall be classed gassy. 

Not less than two permissible flame safety lamps in proper working 
condition shall be kept available at each mine for the use of authorized 
persons. The state coal mine inspector may require [that] only one 
permissible flame safety lamp in proper working condition need be kept 
available at each mine where five men or less are employed on any one 
shift. Only permissible flame safety lamps, permissible methane detectors, 
or air sampling and analysis shall be used for determining the presence 
of methane in mine air. 

In gassy mines mine officials whose regular duties require them to 
inspect working places shall have in their possession when underground, 
a permissible flame safety lamp in safe working condition, for the detec- 
tion of methane and oxygen deficiency. 

The working places in all mines shall be examined by a certified official 
for hazards at least once during each shift while the men are in the mines, 
or oftener if necessary for safety. In gassy mines such examinations shall 
include tests with a permissible flame safety lamp for methane, noxious 
gases, and oxygen deficiency. Any dangerous condition found shall be cor- 
rected promptly. In gassy mines pillar workings shall be examined for 
explosive gas and other dangers before a fall is made. If methane is found in 
amounts that can be detected with a permissible flame safety lamp, the 
fall shall not be made until the gas is removed or other precautions shall 
be taken to safeguard all employees. 


History: En. Sec. 59, Ch. 120, L. 1911; Compiler’s Note 
re-en. Sec. 3501, R. C. M. 1921; amd. Sec. The bracketed word “that” was inserted 
2, Ch. 146, L. 1937; amd. Sec. 1, Ch. 145, by the compiler. 
L. 1939; amd. Sec. 4, Ch. 38, L. 1945; amd. 
Sec. 18, Ch. 185, L. 1949. 


50-451. Gassy mines—regulation of operation. Upon finding the pres- 
ence of gas in any part of a mine, classed as nongassy, a report shall be 
made at once by the company to the state coal mine inspector. 

It shall be unlawful for any owner, operator, superintendent, mine fore- 
man or any employee of any mine which generates explosive gases to 
remove any accumulated body of gases by wafting or brushing. All such 
bodies of gas must be removed from the mine by approved methods of 
ventilation. When it is necessary that are-welding be done underground 
in a gassy mine, a certified man must first inspect and report it safe before 
starting welding, other than in the main fresh air intake. 

In all mines classed as gassy all operators of coal cutting machines, 
electric drilling machines, and coal loading machines must be furnished 
safety lamps for testing and examining each place for gas before taking 
‘said machines inby the last open cut-through, and in no instance must 
any person incompetent to understand the operation of flame safety lamps 
and the detection of gas be allowed to operate any of said machines. 
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Machines as hereinabove described shall not be taken into any place found 
to be containing gas. In detecting gas during operation of machines, 
operation must cease, power be cut off machine, and gas findings reported 
to foreman or person in charge. Machine operation must not continue until 
place is freed of gas. 


History: En. Sec..1, Ch. 30, L. 1945; 
amd. Sec. 19, Ch. 185, L. 1949. 


50-452. Penalty. Any person or persons violating the provisions of 
this act shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be imprisoned for a term not exceeding six (6) months in the 
county jail or fined a sum not to exceed one hundred dollars ($100.00), or 
both such fine and imprisonment. Any owner, superintendent, mine boss or 
fire boss who shall knowingly permit violations of this act shall be deemed 
eulty of a misdemeanor and upon conviction thereof be subjected to the 
same penalties as hereinbefore prescribed. 


‘History: En. Sec. 2, Ch. 30, L. 1945; 
amd: Sec. 19, Ch. 185, L. 1949. 


50-453. Rock dusting of certain coal mines required. Rock dusting 
shall be done with such regularity and frequency that all surfaces required 
to be rock dusted in dry mines shall be kept in such a condition that the 
incombustible content of the adhering dust shall not be less than sixty-five 
per cent (65%). 

The rock dust shall be distributed on roof, sidewalls, floor, and on top 
of all timbered sections of all main haulageways, all active entries to the 
last open crosscut, and to a distance of not less than forty (40) feet from 
the face of all active rooms and pillar workings and return airways. 
Whenever, by analysis, the rock dust material in any part of a mine so 
treated, shows a total incombustible content lower than that determined 
as necessary to render the coal dust inert, the section in question shall be 
fenced off, or the mine closed until sufficient inert material has been added 
to allow of safe operations. 


In all worked-out sections of gaseous mines from which haulage facili- 
ties have been removed to the extent of making the cost of rock dusting 
prohibitive there shall be installed rock dust barriers so placed that an 
explosion originating in that level or panel cannot extend to other parts 
of the mine. These rock dust barriers shall be of a type which have been 
tested and approved by the United States bureau of mines, and shall be 
eorrectly installed. 


All mines except those which in the judgment of the state coal mine 
inspector are consistently damp .throughout, must be rock dusted in 
accordance with the requirements of this act. The terms “consistently 
damp” will be construed to mean only those certain mines where the 
moisture content of the mine is so high as to prevent the accumulation of 
dry coal dust on the surface of rooms, entries, and other worked-out or 
partially worked-out portions of the mine. 


History: En. Sec. 1, Ch. 31, L. 1945. 


409 


50-454 MINES AND MINING 


50-454. Penalty for violation of act. Any violations of the provisions 
of this act shall constitute a misdemeanor and shall be punishable under 
the provisions of section 50-529. 

History: En. Sec. 2, Ch. 31, L. 1945. 


50-455. Electricity. Overhead high-potential power lines shall be 
placed at least 15 feet above the ground and 20 feet above driveways and 
haulageways, shall be installed on insulators, and shall be supported and 
guarded to prevent contact with other circuits. 


Overhead power circuits shall be protected against lightning and volt- 
age surges, and high-potential power lines shall be protected adequately by 
circuit breakers, fuses, or both. 

Electric wiring in surface buildings shall be installed so as to present 
minimum fire and contact hazards. 


Unless surface transformers are isolated by elevations (8 feet or more 
above the ground), they shall be enclosed in a transformer house or 
surrounded by a suitable fence at least 6 feet high. If the enclosure is of 
metal, it shall be grounded effectively. The gate or door to the enclosure 
shall be kept locked at all times, unless authorized persons are present. 


Surface transformers containing flammable oil and installed where they 
present a fire hazard (near mine openings, or in or near combustible 
buildings) shall be provided with means to drain or to confine the oil in 
event of rupture of the transformer casing. 


Transformers ordered after the effective date of this act, both perma- 
nent and portable, for use underground shall be air-cooled or nonflam- 
mable-liquid cooled. 


Permanent underground stations containing transformers filled with 
flammable oil shall be provided with door sills, or their equivalent, that 
will confine the oil if leakage or explosion occurs. 


Portable underground substations for transformers or other power 
conversion equipment shall be in fireproof housings. Where the installation 
contains transformers filled with flammable oil, means shall be provided to 
confine the oil in event of leakage or explosion. 


DANGER—HIGH VOLTAGE signs shall be posted conspicuously on all 
transformer enclosures, high-potential switchboards, and other high-poten- 
tial installations. 


Underground structures (transformer stations, battery-charging sta- 
tions, substations, permanent pump rooms, etc.) installed after the effective 
date of this act shall be of fireproof construction. Where the fireproofing 
material is in contact with timber or coal, it shall not be of metal. Surface 
and underground substations shall be kept free from refuse and metal 
containers shall be provided for oily waste. 

Switchboards installed after the effective date of this act shall be 
located so that ample room will be provided between the switchboard and 
passageways or lanes of travel and shall have an entrance at each end to 
permit authorized persons to inspect, adjust or repair apparatus back of 
the board. Switchboards shall have the entrance to the rear guarded 
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against entrance of unauthorized persons, unless in a building that is kept 
locked. 

Switchboards shall be well lighted for switch operations in the front 
end for repair and maintenance in the rear. 

Rooms housing switchboards shall be free of debris and refuse. 

Pull switches and circuit breakers, or other power controls shall be 
mounted on slate or other suitable insulating material. 

High-potential power cables (600 volts or more) carried from the 
surface through shafts, boreholes and underground passageways shall be 
adequate for the services intended, installed in a permanent manner, and 
guarded from mechanical injury. 

Power wires carrying less than 600 volts whether bare or insulated, 
except ground wires and trailing cables shall be supported on, or by well 
installed insulators and shall not touch combustible materials, roof or ribs. 

Power wires shall be insulated properly when passing through doors and 
stoppings, and where they cross other power circuits. 

Hlectric cables and wires, other than signal wires and trolley wires used 
for haulage, installed in haulage slopes shall be buried not less than 12 
inches below combustible material or installed in fireproof protective 
conduit. 

Where track is used as a power conductor: 

Both rails of main-line tracks shall be well bonded at every joint and 
cross-bonded at least every 200 feet; however, if the track circuit is 
paralleled with a feeder cable, both rails of the track shall be well bonded 
at every joint, and cross bonds shall be installed at least every 1,000 feet 
in both the track and feeder circuit. 

At least one rail on secondary haulage roads shall be well bonded at 
every joint, and cross bonds shall be installed at least every 200 feet. 

Switches on entries shall be well bonded. 

Power shall be disconnected before repair work is to be done on 
energized electric circuits or energized parts of electric equipment. Em- 
ployees required to make repairs on energized bare trolley lines shall wear 
protective clothing, such as insulated shoes and lineman’s gloves, or the 
power shall be disconnected. 

Trolley and direct current and alternating current feeder wires shall 
be installed as follows: 

On the opposite side of the entry from shelter holes and clearance 
space, except where 6 feet or more above the roadbed or adequately 
guarded at shelter holes. 

The hangers on curves shall be spaced so that the trolley wire may 
become detached at any one hanger without exposing the locomotive 
operator to a shock hazard. 

Trolley wires and trolley-feeder wires shall be alined properly and 
installed at least 6 inches outside the track gauge line. 

Provided with cut-out switches at intervals of not more than 2,000 feet 
and near the beginning of all branch lines. 

Kept taut and not permitted to touch the roof, rib or cross bars; 
particular care shall be taken where they pass through door openings to 
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preclude the possibility of bare wires coming in contact with combustible 
material. 


Trolley wires and trolley-feeder wires shall be guarded adequately 
where it is necessary for men to pass or work under them regularly, unless 
the wires are more than 614 feet above the top of the rail. They shall also 
be guarded adequately on both sides of doors. 


Shall not extend beyond the last open crosscut and shall be kept at 
least 150 feet from pillar workings. 
Anchored securely and insulated properly at the ends. 


Not in air known to contain 1.0 per cent or more methane or in air 
returning from pillar recovery work or old workings where dangerous 
amounts of methane may be lberated suddenly. 


Where practicable, power circuits underground shall be de-energized on 
idle days on idle shifts. 


Metal conduit and metallic coverings and armor of cables shall be 
grounded effectively and shall be electrically continuous to afford a con- 
ductor path for the ground circuit. 


Metallic frames, casings and other electric equipment that can become 
“alive” through failure of insulation or by contact with energized parts 
shall be grounded effectively. 


Casings of transformers shall be grounded effectively unless protected 
by insulation (freedom from contact hazard by position.) 

Power circuits shall be protected against short circuit or excessive 
overload. Wires and other conducting materials shall not be used as a 
substitute for properly designed fuses; where circuit breakers are used 
they shall be maintained in proper operating condition. 

Dry wooden platforms, rubber mats or other electrically nonconductive 
material shall be kept in place at each switchboard, power-control switch, 
and at stationary machinery where shock hazards exist. 

Signal wires shall be supported on insulators and insulated properly 
where they cross power lines. 

Bare signal wires that are readily accessible to personal contact shall 
not carry more than 30 volts. (This does not apply to block-signal sys- 
tems. ) 

All new electric face equipment taken ato gassy mines shall be 
permissible equipment approved by the United States bureau of mines, 
except that explosion-tested cable-reel locomotives and shuttle cars may 
be used. 

Mining equipment mounted on rubber tires or caterpillar treads, receiv- 
ing power through a trailing cable, purchased after the effective date of 
this act, shall be grounded BRtectinciy: 

Fuses or equivalent protective devices of the correct type and ehpatste 
shall be installed on electric equipment to protect against excessive over- 
load. Wires or other conducting materials shall not be used as a substitute 
for properly designed fuses, and where circuit breakers are used, they shall 
be maintained in proper operating condition and adjusted so that equip- 
ment cannot be overloaded. 
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Switches and circuit breakers shall be installed so that they are readily 
accessible and can be operated without danger of contact with moving or 
live parts. 

Disconnecting switches shall be installed in all main power circuits at 
the bottoms of shafts, boreholes and at other places where main power 
circuits enter the mine. 


Underground electric equipment and circuits shall be provided with 
switches or other controls of safe design and construction, and shall be 
installed in a safe manner. 


Permissible junction or distribution boxes shall be used for making 
multiple-power connections in working places or other places where 
dangerous quantities of methane may be present or may enter the air 
current. 

Permissible equipment shall be maintained in a good state of repair and 
in permissible condition. Explosion tested equipment shall be maintained 
in a good state of repair and in explosion tested condition. 

It shall be unlawful for any person or persons in coal mines known to 
be generating gas to move electric equipment by nipping. 

No electrically driven equipment shall be taken into or operated in a 
working place where 1.0 per cent or more methane can be detected at any 
point not less than 12 inches from the roof, face or rib. 


In all face workings of gassy mines, inspections for methane shall be 
made before electric equipment is taken into or operated in face regions, 
and frequent tests shall be made for methane while such equipment is 
operated in face regions. 

Electric drills or other electrically operated rotating tools intended to 
be held in the hands shall have the electric switch constructed so as to 
break the circuit when the hand releases the switch or shall be equipped 
with friction or safety clutches. 

Explosion-tested cable-reel locomotives in gassy mines shall be enUPPag 
with two (2) conductor trailing cables. 

All new trailing cables used on electric mine equipment shall meet the 
United States bureau of mines tests for flame-resistive qualities. 

Trailing cables shall be provided with suitable overload protection and 
power taps, unless properly connected to permissible junction or distribu- 
tion boxes. 

Trailing cable splices shall be made in a workmanlike manner, mechan- 
ically strong and well insulated. : 

Electric light wires shall be supported by suitable insulators and 
fastened securely to the power conductors by means of clamps or une 
equivalent. 

Electric lights shall not be installed within one hundred and fifty feet 
(150’) of pillar workings or advancing workings. 

Electric lights shall be installed so that they cannot come in contact 
with combustible materials. 

History: En. Sec. 1, Ch. 32, L. 1945; 
amd. Sec. 27, Ch. 185, L. 1949. 
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50-456. Penalty. Any violations of the provisions of this act shall 
constitute a misdemeanor and shall be punishable under the provisions of 
section 50-529. 

History: En. Sec. 2, Ch. 32, L. 1945. 


50-457. Installation and location of telephones in certain coal mines. 
A system of party line telephones shall be installed, and kept in working 
condition by the coal mining company installing same in each coal mine 
in operation in the state of Montana employing more than fifteen (15) 
men. Said telephone equipment shall include one (1) telephone on the 
surface within one hundred (100) feet of the mine tipple, one (1) at the 
bottom of each hoisting shaft and in drift or slope mines at the first cross 
entry or parting in operation where men are liable to congregate or be 
stationed. In addition thereto there shall be one (1) telephone on each 
side of the mine, if such side is in more than one thousand (1,000) feet 
from the bottom of the hoisting shaft or in beyond one thousand (1,000) 
feet past the first cross entries or parting in operation in a drift or slope 
mine. 

Telephones inside any coal mine may be changed to more convenient 
locations, other than designated in this section, if in the opinion of the 
state coal mine inspector it should make for greater safety for the men 
employed therein. 

History: En. Sec. 1, Ch. 33, L. 1945. 


50-458. Penalty. Any violations of the provisions of this act shall 
constitute a misdemeanor and shall be punishable under the provisions of 
section 50-529. 

History: En. Sec. 2, Ch. 33, L. 1945. 


50-459. (3502) Pressure gauges. At each mine generating firedamp 
so as to be detected by a safety lamp a water gauge for the purpose of 
recording the pressure of vacuum of the main air current shall be provided 
and maintained, which shall be kept in constant use, and records preserved 
subject to the inspection of the state coal mine inspector or his authorized 
representative. 


History: En. Sec. 60, Ch. 120, L. 1911; 
re-en. Sec. 3502, R. C. M. 1921. 


50-460. (3503) Number of persons permitted to work in same air 
current. The current of air in mines must be split or subdivided so as to 
give a separate current to a number not exceeding one hundred men at 
work, and the inspector has the discretion to order a separate current for 
a smaller number of men if special conditions render it necessary. 


History: En. Sec. 61, Ch. 120, L. 1911; ed for the repeal of this section. However, 
re-en. Sec. 3503, R. C. M. 1921. the body of the act contained no specific 
repeals. The provisions of this section are 


Compiler’s Note now covered by sec. 50-450 herein. 


The title of Ch. 185, Laws 1949 provid- 


50-461. (8504) Crosscuts and brattices for ventilation. Crosscuts be- 
tween the entries, except where the same are within the confines of shaft 
bottom pillars, or are hereafter provided for, shall be made not exceeding 
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sixty (60) feet apart, unless sufficient brattice is used to keep the air 
current up to the entry face, in which case they shall not exceed one 
hundred (100) feet apart. Where entries or rooms are being driven by 
entry driving machines, or any other mechanical loading device, or where 
local mechanical methods of ventilation are installed to furnish air to the 
workmen at the face, except as provided in section 50-450, pertaining to 
booster fans, crosscuts may be driven at not exceeding three hundred 
(300) feet apart, provided that brattice, tubing or some other device is 
used sufficient to give at the face twice the amount of air per man and 
animal provided for in section 50-450, and to clear said face of powder 
smoke before the men are required to return to work therein. In mines 
or sections of a mine where no local mechanical methods of ventilation 
are installed, when there is a solid block on one side of a room, crosscuts 
shall be made between such room and the adjacent room not to exceed 
sixty (60) feet apart; where there is a breast or group of rooms, a 
crosscut shall be made on one side or the other of each room, except the 
room adjoining said block, not to exceed fifty (50) feet from the outside 
corner of the crosseut to the nearest corner of the entrance of the room, 
and on the opposite side of the same room a ecrosscut shall be made not to 
exceed ninety (90) feet from the outside corner of the crosscut to the 
nearest corner of the entrance of the room, and thereafter crosscuts shall 
be made not to exceed eighty (80) feet apart on each side of the room. 


Brattices between permanent inlet and outlet airways shall hereafter 
be constructed in a substantial manner of brick, blocks, masonry, concrete, 
or nonperishable material. Rooms must not be worked in advance of the 
ventilating current. 


History: En. Sec. 62, Ch. 120, L. 1911; Compiler’s Note 
re-en. Sec. 3504, R. C. M. 1921; amd. Sec. The title of Ch. 185, Laws 1949 provid- 
1, Ch. 28, L. 1927; amd. Sec. 3, Ch. 146, L. eq for the repeal of this section. How- 
1937; amd. Sec. 5, Ch. 38, L. 1945. ever, the body of the act contained no 


specific repeals. The subject matter of this 
section is now covered by see. 50-450 here- 
hate 


50-462. (3505) Operation of ventilating fans—furnaces, etc. All ven- 
tilating fans, furnaces, and any means in use to ventilate mines shall be 
kept in constant operation, day and night, in mines generating firedamp, 
or where two shifts are being worked. Where no firedamp is generated, or 
only one shift is worked, the fan, furnace, or other means of ventilation 
shall be started and kept running not less than two hours before the time 
to begin work. Should it at any time become necessary to stop the fan or 
other means of ventilation on account of accident or needed repairs to any 
part of the machinery, furnace, or’ other means of ventilation connected 
therewith, or by reason of any unavoidable cause, it shall then be the duty 
of the mine foreman, or any official in charge, after first having provided 
as far as possible for the safety of the persons employed in the mine, to 
order said fan or other means of ventilation to be stopped so as to make 
the necessary repairs or to remove any other difficulty that may have been 
the cause of such stoppage. All ventilating furnaces in mines shall, for 
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two. hours. before the appointed time to begin work and during working 
hours, be properly attended by a person employed for the purpose. 


History: En. Sec. 63, Ch. 120, L. 1911; vided for the repeal of this section. How- 


re-en. Sec. 3505, R. C. M. 1921. ever, the body of this act contained no 
ae, specific repeals. The provisions of this sec- 
Compiler’s Note tion may be affected by sec. 50-450 herein. 


The title of Ch. 185, Laws 1949 pro- 


50-463. (3506) Overcasts, air-bridges and doors—how to be constructed. 
In all mines, all main air-bridges or overcasts built after the passage of 
this act shall be constructed of masonry or other incombustible material of 
ample strength, or be driven through the solid strata. In all mines the 
doors used in guiding and directing ventilation of the mine shall be so 
hung and adjusted that they will close themselves, or can be supplied with 
springs or pulleys so that they cannot be left standing open, and an 
attendant shall be employed at all principal doors through which cars are 
hauled, for the purpose of opening and closing said doors when trips of 
cars are passing to and from workings, unless an approved self-acting door 
is used.. Necessary room shall be provided at each door so as to protect 
said attendant from being run over by the cars while attending to his 
duties, and persons employed for this purpose shall at all times remain at 
their post of duty during working hours. On every inclined plane, or 
where haulage is done by machinery, and where a door is used, an extra 
door shall be provided to use in case of necessity. 


History: En. Sec. 64, Ch. 120, L. 1911; Compiler’s Note 


re-en. Sec. 3506, R. C. M. 1921. The provisions of this section may be 


affected by sec. 50-450 herein. 


50-464. (8507) Underground stables. Where livestock is kept under- 
ground, the stables or stalls shall be separated from the main air-course 
by not less than twenty (20) feet of solid strata, or a solid wall of brick 
masonry or concrete not less than twelve (12) inches in thickness. The 
construction of the stable shall, as far as possible, be free from all com- 
bustible material. No hay or straw shall be taken into the mine unless same 
be compressed into compact bales, and only from time to time in such 
quantities as will be required for two (2) days’ use. No greater quantity 
of hay or straw shall be stored in the mine or stable, and when such is 
taken inside the mine it shall be taken to the stable at once and placed in 
a separate room provided therein for the same. The stable must be so 
placed that the air ventilating the same is returned immediately to the 
main outlet air-course, and not allowed to go further into the mine to 
where men are working. The connections between the air-courses and the 
stables must be fitted with substantial doors, placed so that they can be 
readily reached in the event of fire in the stable. Where conditions prohibit 
the use of entirely incombustible material in the construction of the stable, 
the doors leading to or from the same shall be made of iron or steel plate, 
not less than one-quarter (14) inch in thickness, set in masonry or concrete 
walls. The lights used in the stable shall be in compliance with section 
50-503. All refuse and waste shall be promptly removed from the stable 
in the mine, and shall not be allowed to accumulate. 
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Stables constructed underground after the passage of this act shall be 
located not nearer than one hundred fifty (150) feet to any opening to the 
mine used as a means of ingress or egress. 


History: En. Sec. 65, Ch. 120, L. 1911; 
re-en. Sec. 3507, R. C. M. 1921; amd. Sec. 
6, Ch. 38, L. 1945. 


50-465. (3508) Precautions when approaching abandoned workings. 
Whenever any working place of a mine approaches within one hundred 
feet of the abandoned workings of another mine, as indicated by an 
accurate survey, or while driving any working place parallel with the 
workings of such abandoned mine within one hundred feet thereof, and 
such abandoned mine cannot be explored, or when same contains firedamp 
or water which may inundate such working place, the mine foreman shall 
not permit such working place to be advanced until a drill hole has been 
extended not less than twelve feet in the center of such working place, 
and a flank hole not less than twelve feet extended on each rib, starting at 
the working face after taking out each cut of breaking. 

Whenever the limits of an abandoned mine are not known by actual 
survey, the above rule shall apply whenever any working place approaches 
within two hundred feet of the supposed limits of such abandoned mine. 


History: En. Sec. 66, Ch. 120, L. 1911; 
re-en. Sec. 3508, R. C. M. 1921. 


50-466. (3509) Repealed—Chapter 188, Laws of 1959. 
Repeal timbering of roofs, was repealed by See. 


This section (Sec. 67, Ch. 120, L. 1911; 4, Ch. 188, Laws 1959. 
Sec. 20, Ch. 185, L. 1949), relating to the 


50-467. (3510) Haulage. The roadbed rails, joints, switches, frogs 
and other elements of the track of all haulage roads shall be constructed, 
installed and maintained in a manner consistent with speed and type of 
haulage operations being conducted to insure safe operation. 

Track switches, except room and entry development switches, shall be 
provided with properly installed throws, bridle bars and guardrails; 
switch throws and stands, where possible, shall be placed on the clearance 
side. 

Haulage roads on entries developed after the effective date of this act, 
shall have a continuous unobstructed clearance of at least thirty inches 
(30”) from the farthest projection of moving equipment on the side 
opposite the trolley wire. 

On the trolley wire or “tight” side, there shall be sufficient clearance 
to prevent the farthest projection of moving equipment from rubbing or 
coming in contact with ribs or timber. 

After the effective date of this act, all new sidetracks, partings or 
entries equipped with more than one track shall have a clearance of at 
least 30 inches betwen the outermost projection of moving traffic. 

The clearance space on all haulage roads on entries driven before or 
after the effective date of this act shall be kept free of loose rock, coal, 
supplies or other materials, provided that not more than thirty inches 
(30) need be kept free of obstructions. 
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Ample clearance shall be provided at all pomts where supplies are 
loaded or unloaded along haulage roads or conveyors. 


Where it is necessary for men to cross conveyors regularly and where 
the width of conveyors or low roof introduces a hazard, suitable crossover 
bridges shall be provided. 


Shelter holes shall be provided along haulage entries driven after the 
effective date of this act where locomotive, rope, animal or shuttlecar 
haulage is used. Such shelter holes shall be spaced not more than eighty 
feet (80’) apart. Except where the trolley wire is six feet (6’) or more 
above the roadbed or guarded effectively at the shelter holes, they shall be 
on the side of the entry opposite the trolley wire. 


Shelter holes made after the effective date of this act shall be at least 
five feet (5’) in depth, not more than four feet (4’) in width, and six feet 
(6’) in height or as high as the traveling space, if the traveling space is 
less than six feet (6’) high. Room necks and crosscuts may be used as 
shelter holes even though their width exceeds four feet (4’). 


Shelter holes shall be kept clear of refuse and other obstructions. 


Shelter holes shall be provided at switch throws, except where more 
than six feet (6’) clearance is maintained and at room switches. 


At each landing of a slope where men are passing and ears are handled, 
a shelter hole at least ten feet (10’) deep, four feet (4’) wide, and six feet 
(6”) high shall be provided. 


Nonpermissible internal-combustion engines or other machinery which 
gives off noxious fumes shall not be permitted underground in any coal 
mine. 


Locomotives shall be equipped with proper devices for the rerailing of 
locomotives and cars. 


An audible warning device and headlights shall be provided on each 
locomotive and shuttle car. 


Where hoists are used for handling men in underground slopes, in 
pitching beds or on slopes between two or more beds, the provisions 
governing hoisting or haulage mentioned heretofore shall apply. 


A permissible trip light shall be used on the rear of trips pulled or 
pushed by a locomotive, on the rope-end car of trips pulled up slopes and 
on the front of trips lowered into slopes or pushed. Trip lights need not 
be used during gathering operations at working faces. 


Pushing of cars on main haulage roads shall be prohibited, except 
where necessary to push cars from side tracks to producing entries, where 
necessary to clear switches and side tracks, and on the approach to cages. 


Back-poling shall be prohibited except at places where the trolley pole 
cannot be reversed or when going up extremely steep grades and then 
only at very slow speed. 

Other than the motorman and trip rider, no person shall ride on a 
locomotive unless authorized by the mine foreman, and no person shall 
ride on loaded cars or between cars of any trip, except that the trip rider 
may ride on the last ear. 
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Motormen and brakemen shall not get on or off cars, trips or locomo- 
tives while in motion, except that a brakeman may get on or off the rear 
end of a slowly moving trip to throw a switch or to close a door. 


All trips and all traffic equipment shall come to a complete stop before 
couplings are made by hand, unless a coupling hook is used. 


Standing cars on any track, unless held effectively by brakes, shall be 
properly blocked or spragged. Cars shall be secured effectively at working 
faces. 

On slopes and places having a knuckle, there shall be a positive-acting 
stoplock, at or above the knuckle, and a derail. 


On entries going to the rise, a positive stopblock or derail shall be 
placed outby the switch of the first active working place. 

On entries going to the dip, a positive-acting stopblock or derail shall 
be placed just outby the switch to the first active working place and a 
stopblock shall be placed just inby the switch of the last active working 
place. 


When coal is not being loaded, but men are working at a room or entry 
face, a positive-acting stopblock or derail shall be placed across the room 
or entry track, or the room switch shall be kept closed to prevent cars 
from being inadvertently pushed or running into the places. 


Slides, skids or other adequate means shall be used on descending trips 
on grades where the locomotive is not adequate to control the trip, and 
where practicable, a drag shall be used on ascending trips. 

Material being hauled inside the mine shall be so loaded and protected 
that there is no danger to the motorman or brakeman from sliding of 
equipment and material. 

Man-trips shall be operated at safe speeds consistent with the condition 
of roads and type of equipment used, but not to exceed 12 miles an hour. 

Each man-trip shall be under the charge of a responsible person and it 
shall be operated independently of any loaded trip of coal or other 
material. 

Cars on the man-trip shall not be overloaded and sufficient cars in good 
mechanical condition shall be provided. 

No person shall ride under the trolley wire unless suitable covered 
man-cars are used. 

No materials or tools shall be transported in the same cars with men on 
any man-trip, and all persons shall ride inside of man-trip cars, except 
the motorman and brakeman or trip rider. 

Men shall not load or unload before the cars in which they are to ride 
or are riding come to a full stop, and men shall proceed in an orderly 
manner to and from man-trips. 

A waiting station shall be provided where men are required to wait for 
man-trips or man-cages. It shall have sufficient room, ample clearance from 
moving equipment, and adequate seating facilities. 

Trolley and power wires shall be guarded effectively at man-trip sta- 
tions where there is a possibility of any person coming in contact with 
energized electric wiring while loading or unloading from the man-trip. 


419 


50-468 MINES AND MINING 


Where belts are used for transporting men, a minimum clearance of 18 
inches shall be maintained between the belt and the roof or cross bars, 
projecting equipment, cap pieces, overhead cables, wiring, and other 
objects; but where the height of the coal bed permits, the clearance shall 
not be less than 24 inches. 

The belt speed shall not exceed two hundred and fifty feet (250’) a 
minute while men are loading, unloading or being transported. 

The space between men riding on a belt line shall be not less than five 
feet (5’). 

Loading and unloading stations shall be illuminated properly. 

An official or some other person designated by the mine foreman shall 
supervise the loading and unloading of belts and man-trips. 


History: En. Sec. 68, Ch. 120, L. 1911; 
re-en. Sec. 3510, R. C. M. 1921; amd. Sec. 
21, Ch. 185, L. 1949. 


50-468. (3511) Airways. It shall be the duty of the owner, lessee, or 
operator of every coal mine to provide and maintain airways of sufficient 
dimensions, and in no ease shall the area of the air-course be less than 
twenty-five feet in mines operated on the room and pillar system. 


History: En. Sec. 69, Ch. 120, L. 1911; 
re-en. Sec. 3511, R. C. M. 1921. 


50-469. (3512) Drainage—traveling ways—obstructions. Standing or 
stagnant water shall not be allowed to remain in traveling ways, nor shall 
the intake airways be used by miners or other persons as a depository for 
excrement or any other refuse. Obstructions of any kind must not be 
placed in crosscuts, rooms, or entries used as main airways. Where 
necessary to provide a traveling way other than the main entries, slope, 
or drift In any mine for men going to or returning from their work, the 
same shall be kept clear from debris or obstructions of any kind, and 
all loose coal, slate, and rock overhead or in rib in traveling ways, where 
miners have to travel to or from their work, must be taken down or 
carefully secured. 

History: En. Sec. 70, Ch. 120, L. 1911; References 


re-en. Sec, 3512, R. C. M. 1921. Cited or applied as See. 70, Ch. 120, 
Laws 1911, in Kallio v. Northwestern 
Improvement Co., 47 M 314, 323, 132 P 
419. 


50-470. (85138) Examination by foreman. AI] main airways or travel- 
ing ways in any underground workings shall be examined at least twice a 
week by the mine foreman or some other competent person so directed by 
said mine foreman, and a record of such inspection shall be kept at the 
mine office. 


History: En. Sec. 71, Ch. 120, L. 1911; 
re-en. Sec. 3513, R. C. M. 1921. 


50-471. (3514) Removal of combustible matter. It shall be the duty 
of the mine foreman or his assistant in charge of any coal mine where coal 
dust or any other inflammable material may accumulate, to cause the same 
to be properly saturated with water or with some compounds or chemicals 
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used for such purpose as often as necessary in either air-courses or entries, 
and all accumulated matter, explosive in its nature, shall be removed from 
the mine. 


History: En. Sec. 72, Ch. 120, L. 1911; 
re-en. Sec. 3514, R. C. M. 1921. 


50-472. Safeguards for mechanical equipment. Subsection 1. Face 
equipment. 

(a) The cutter chains of mining machines shall be locked securely to 
prevent accidental movement while being trammed or when parked. 

(b). Rock drilling with percussion drills shall be done wet, except as 
provided for in Article XI, Section 7g. 

Subsection 2. Shop and other equipment. 

(a) The following shall be guarded adequately: 


(1) Gears, sprockets, friction devices and couplings with protruding 
bolts or nuts. 


(2) Shafting and projecting shaft ends that are within seven feet 
(7’) of floor or platform level. 


(3) Belt, chain or rope drives that are within seven feet (7’) of floor 
or platform. 


(4) Fly wheels. (Where fly wheels extend more than seven feet Cie) 
above the floor, they shall be guarded to a height of at least seven feet (7’). 


(5) Cireular and bandsaws and planers. 


(6) Repair pits. (Guards shall be kept in place when the pits are not 
in use). 

(b) Machinery shall not be repaired or oiled while in motion, unless 
such oiling can be done without danger to the oiler. 

(ec) A guard or safety device removed from any machine shall.be 
replaced before the machine is put in operation. 

-(d) Mechanically operated grinding wheels shall be equipped mathe 


(1) Safety washers and tool rests. 


(2) Substantial retaining hoods, the hood openings of which shall not 
expose more than 90° sector of the wheel. | 


(3) Eye shields, unless goggles are worn by the operators. 


History: En. Sec. 28, Ch. 185, L. 1949. was amendatory of various sections of the 
; mining law, contained no reference to 

Compiler’s Note additional subject matter. 

The title of Ch. 185 of Laws 1949, which 


50-473. Underground fire prevention, fire control and mine disasters. 
Subsection 1. Fire prevention and control. 

(a) Each mine shall be provided with suitable fire-fighting equipment, 
adequate for the size of the mine, such as supplies of rock dust at doors 
and at other strategic places, water lines and hose, water or chemical 
trucks, and fire extinguishers. 

(b) Clean dry sand, rock dust or fire extinguishers, suitable from a 
toxie and shock standpoint, shall be provided and placed at each electrical 
station (substations, transformer stations, permanent pump stations) so as 
to be out of the smoke in case of a fire in the station. 
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(c) After every blasting operation performed on shift by shot firers 
or other persons, an examination shall be made to determine whether fires 
have been started. 

(d) Should a fire occur, the person discovering it and any persons in 
the vicinity of the fire shall make a prompt effort to extinguish it. 

(e) If, or when, a fire has attained such proportions that an individual 
cannot extinguish it, he shall report immediately the existence of the fire 
to a competent official of the mine, who shall order all workmen from that 
part of the mine affected by the fire, except those needed for fire fighting. 

(f{) If the fire gets out of control, men shall be withdrawn; and the 
part of the mine in which the fire is located or the entire mine, as 
conditions may require, shall be sealed or flooded. 

(¢) All fire-fighting operations shall be under the direct supervision 
of the mine manager or mine foreman or a designated assistant who shall 
consult with the federal inspectors, who shall serve in an advisory capacity. 

(h) Underground storage places for lubricating oil and grease in 
excess of two (2) days’ supply shall be of fireproof construction. 

(i) Lubricating oil and grease kept in face regions or other working 
places shall be in portable closed metal containers. 

(}) Hay or straw shall be transported from the surface to under- 
ground stables in enclosed incombustible cars. It shall be stored in a 
fireproof structure apart from the stable or in a fireproof compartment 
within the stable. 

History: En. Sec. 29, Ch. 185, L. 1949. 


50-474. Control of roof, face, and ribs in coal mines. 1. The man- 
agement of each mine shall adopt and comply with adequate minimum 
systematic standards for roof support suitable to the roof conditions of 
the mine or sections thereof. Such standards may require the use of con- 
ventional supports (timbers, jacks, cross bars, ete.), or may, as here- 
inafter provided, require the use of roof bolts in conjunction with con- 
ventional supports. Such standards shall be described in writing and 
illustrated by drawings, copies of which shall be posted at one or more 
conspicuous places at the mine. Such standards shall require that addi- 
tional roof support be added wherever necessary to afford adequate 
protection. 

2. Minimum systematic standards for roof supports in mines or sec- 
tions thereof where conventional supports are to be used as the sole 
means of support shall be approved, in writing, by the state coal mine 
inspector before they are made effective. 

3. A. Minimum systematic standards for roof supports for mines 
or sections thereof where roof bolts are to be used in conjunction with 
conventional supports shall be approved, in writing, by the state coal 
mine inspector before they are made effective. Provided further, that the 
state inspector shall not approve any such proposed standards unless and 
until they are in compliance with the recommendations of an authorized 
representative of the United States bureau of mines. Roof bolts shall 
not be used as the sole means of support in any mine or section thereof. 
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B. Before roof bolting is adopted in conjunction with conventional 
timbering as a means of support, the effectiveness of roof bolts shall be 
proved by experimental installations in rooms or back entries where there 
is likely to be little travel. Such installations shall be made in accordance 
with the recommendations of an authorized representative of the United 
States bureau of mines, and their effectiveness shall be observed for a 
period of not less than two months. The minimum systematic support 
standards shall be determined on the basis of such observations. 

C. Minimum systematic support standards for mines or sections 
thereof where roof bolts are used in conjunction with conventional roof 
supports shall show: 

(1) Type of bolts to be used. 
(II) Dimensions of bolts. 
(IIT) Spacing of bolts. 
(IV) Maximum width of places where bolts are to be installed. 
(V) Maximum distance from face bolts are to be installed. 
(VI) Type and size of bearing plates. 
(VII) Safety precautions to be taken. 
(VIII) Timbers to be set in connection with bolting. 
(IX) Area of mine involved. 


D. No change shall be made in any support standards concerning 
roof bolts until and unless a written permit granting such change has 
been issued by the state coal mine inspector, and further that such change 
is In compliance with the recommendations of an authorized representative 
of the United States bureau of mines. 


EK. Roof-bolt testing shall be done by qualified persons designated 
by the mine foreman. 


F. Any violation by mine management of the provisions of subsections 
3A, 3B, 38C, 3D, and 3E shall automatically void the permit for using 
roof bolts in conjunction with conventional timbers. 


4. The management shall provide at or near the face workings an 
ample supply of suitable materials of proper size with which to secure 
all working places in a safe manner. 


5. Safety parts, jacks, or cross bars shall be set close to the face 
when necessary, before other mining operations are begun, and as needed 
thereafter. | 


6. All underground working places, active roadways and travelways 
shall be adequately supported to protect employees from falls of roof, 
face or ribs. Loose roof and overhanging or loose faces and ribs shall 
be taken down or adequately supported. 


7. Roof shall be adequately supported to protect employees where 
roof material is being taken down, cross bars are being installed, roof- 
bolt holes are being drilled, and when roof bolts are being installed. 

8. Supports knocked out accidentally shall be replaced promptly. 

9. Permanent supports in active workings shall not be removed 
unless and until equivalent protection is provided. 
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10. Where roof supports are required at the working faces, persons 
shall not advance beyond artificially supported roof, except those who 
are assigned to install supports or inspect the place. 

11. The management shall instruct, or have instructed all under- 
ground employees in the proper testing of roof, face, and ribs. 

12. To detect dangerous conditions, during the work on any shift, 
the mine foreman in charge or his designated assistants shall examine or 
cause to be examined by a competent person, roof, face, and ribs or 
working places, and passageways where men travel. Where found, such 
dangerous conditions shall be corrected promptly by removing loose 
roof or rib, by adding adequate roof support, or by duplicating defective 
supports where necessary. 

18. Wherever conventional timbers are used, they shall be set to con- 
form to the clearance provisions hereinafter provided. 

14. Where there is danger of face coal rolling on a person during or 
after undercutting or center cutting, it shall be spragged by placing 
blocks in the cut or by blocking with leaning posts. 


15. A bar of proper length shall be used to bar down loose material. 


16. In worked-out places where timbers are being removed, persons 
engaged in drawing timber shall not be permitted to work alone. 


17. A. Hach employee shall examine his working place upon enter- 
ing the same and shall not commence to mine or load until it is made 
safe. He shall be very careful to keep his working place in a safe condi- 
tion at all times. | 

B. When draw slate is over the coal, the miner shall not go under- 
neath the draw slate until it is made safe from falling by securely posting 
it, and he shall not remove the posts until the coal is removed and he is 
ready to take down the draw slate. He shall not place in the gob or 
refuse pile any fine coal or coal dust but shall load same into ears. 


C. Should he at any time find his place becoming dangerous from 
any cause or condition, to such an extent that he is unable to take care 
of the same personally, he shall at once cease work and notify the mine 
foreman or his assistant of such danger, and upon leaving such place he 
shall place some plain warning at the entrance thereof to warn others from 
entering into the said danger, and he shall not return to his place until 
ordered to do so by the mine foreman or his assistant. Each miner shall 
obey any order or orders given by the superintendent or mine foreman 
relating to the width of his working place or safety of the same. Such 
miner or other person shall not be held to have violated the provisions 
of this section, if the owner, lessee, agent, superintendent, or mine fore- 
man fail to supply the necessary props, caps, timber, or necessary ma- 
terial as provided in this act. 

D. Each miner or other person shall avoid waste of props, caps, 
timber, or other material. When he has props, caps, timber, or other 
material unsuited for his purpose, he shall not cover them up or destroy 
them, but shall place same near the track where they can be readily seen. 

History: En. Sec. 1, Ch. 188, L. 1959. 
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50-475. Violation of act—penalty. Any violation of this act shall be, 
punishable under section 50-529. 
History: En. Sec. 3, Ch. 188, L. 1959. 


CHAPTER 5 


REGULATION OF COAL MINING INDUSTRY—COAL MINING 
CODE CONTINUED 


Seetion 50-501. Mine foreman and his duties. 

50-502. Mine examiners and their duties. 

50-503. Hlectriec lamps, safety lamps and self-rescuers. 

50-504. Only safety lamps to be used. 

50-505. Firing of blasts where safety lamps are used. 

50-506. Explosives and blasting. 

50-507. Manner of handling explosives. 

50-508. Tamping tools. 

50-509. System of blasting. 

50-510. Repealed. 

50-511. Duties of machine-men. 

50-512. Duties of motormen, trip riders and drivers. 

50-513. Duties of other employees. 

50-514. Persons permitted to ride on haulage trips. 

50-515. Employees shall not loiter around mines—intoxication or possession of 
intoxicants forbidden. 

50-516. Top and bottom men. 

50-517. Lights on landings. 

50-518. Regulations for hoisting or lowering of men. 

50-519. Checking men in and out of mines and the rights of men to come out 
of mines. 

50-520. Stretchers, blankets, bandages, oil, ambulance to be provided. 

50-521. Boundary lines. 

50-522. Notice to inspectors. 

50-523. Duty of inspectors. 

50-524. Coroner’s inquest. 

50-525. Code of signals at coal mines. 

50-526. Duties of hoisting engineers. 

50-527. Qualifications of miners. 

50-528. Operators must make reply to statistical inquiry. 

50-529. Penalties. 

50-530. Definitions. 

50-531. Miscellaneous—protective clothing—interested persons defined. 


50-501. (38515) Mine foreman and his duties. In order to secure 
efficiency in the coal mines, the operator or superintendent shall employ 
a competent and practical foreman; said mine foreman shall have passed 
an examination and obtained a certificate of competency as required by 
this act, and said mine foreman shall devote the whole of his time to his 
duties at the mine when in operation. 

Provisions of these sections requiring a state certified foreman may be 
waived by the state coal mine inspector in mines where five men or less 
are employed on any one shift; provided, however, that the state in- 
spector considers the person in charge of the underground work has ade- 
quate ability to supervise the safety of the workers and to carry out the 
duties imposed by law in the mine concerned. 

The mine foreman or his assistant shall visit and examine every 
working place in the mine at least once each day, or more often if nec- 
essary, while the miners of such places are or should be at work, and 
shall examine and see that each working place is secured by the standards 
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of section 50-474 so that the safety of the mine is assured; he shall see that 
a sufficient supply of roof support material is always on hand at the work- 


ing places in compliance with this act. 

When the mine foreman is personally unable to carry out the re- 
quirements of this act as pertaining to his duties, on account of sickness 
or of other unavoidable conditions, a competent person shall be appointed 
to act in his place. The said person so appointed shall possess a mine 
foreman’s certificate of competency. 


Whenever such mine foreman, his assistant or assistants, shall have 
an unsafe place reported to him or them, he or they shall order and direct 
that the same be placed in a safe condition, and until such is done no 
person or persons shall enter such unsafe place except for the purpose 
of making it safe. 


History: En. Sec. 73, Ch. 120, L. 1911; 
re-en. Sec. 3515, R. C. M. 1921; amd. Sec. 
22, Ch. 185, L. 1949; amd. Sec. 2, Ch. 188, 
L. 1959. 


Liability for Injury to Employee 
‘Defendants being aware of the existence 


cient time before an accident to an em- 
ployee to enable them to make a proper 
examination and repairs, they were bound 
by this section and were liable in dam- 
ages for their failure to perform their 
duty in this respect. McInness v. Repub- 
lie Coal Co., 49 M 112, 118, 140 P 235. 


of a pot-hole in a coal mine for a suffi- 


50-502. (38516) Mine examiners and their duties. Fire bosses or mine 
examiners shall make examinations of all mines before other men are 
permitted to enter, and they shall begin their examination in the first 
working place in their assigned territory not more than three (3) hours 
before the first shift enters the mine; however, such examinations in 
multiple shift operations may be made by a certified official within three 
(3) hours of the entrance of the next or succeeding shift, provided that in 
mines that are not classed gassy such examination need be made only 
before the first shift enters the mine. 


The state coal mine inspector may waive a pre-shift examination of a 
mine in which five persons or less are employed on one shift if the inspector 
considers the onshift examination provisions of the Montana code ade- 
quately safeguard the worker. 


He shall especially examine the edges and accessible parts of recent 
falls and old gobs and air-courses. As evidence of such examination, he 
shall mark with chalk upon the face of the coal his initial and the date of 
the month and year; if there is any standing gas discovered he shall leave 
a danger-signal across every entrance to such place. 


He shall make a report on a blackboard provided on the outside of the 
mine, or at some other convenient place for that purpose, and arranged so 
that the men can inspect it while passing to their work, showing the 
conditions of the mine as to the presence of firedamp, and indicating the 
place or places where present, if any is present, before he permits any 
person or persons to enter the mine. He shall complete his inspection 
before the time for the day-shift men to go to work, and shall personally 
check each miner or loader into the mine, advising each as to the condition 
of his working place, and holding back any man whose working place is 
in dangerous condition. He shall return to the mine with such miners or 
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loaders thus held back, and remain there attending to the removal of any 
standing gas. 

He shall examine parts of the mine not in actual course of working and 
available, not less than once each three (3) days. He shall see that every 
part of the mine is kept free from standing gas and all old workings are 
properly fenced off. He shall examine the mine on idle days and Sundays 
if any men are required to work in any part of it, and, if any time elapse 
between the day turn leaving and night turn starting, the places to be 
worked by night turn must be examined by him with a safety lamp and 
reported safe before persons go to them. He shall make a daily record of 
the conditions of the mine as he has found them, in a book kept for that 
purpose, which shall be preserved in the office of the company, said record 
to be signed by the examiner when made, countersigned by the foreman 
daily and by the superintendent weekly, and by the state coal mine inspec- 
tor on his regular periodic visit. No miner or loader, when advised by the 
mine examiner that his working place is dangerous, shall enter such 
working place until accompanied by the mine examiner. 


History: En. Sec. 74, Ch. 120, L. 1911; 7, Ch. 38, L. 1945; amd. Sec. 23, Ch. 185, 
re-en. Sec. 3516, R. C. M. 1921; amd. Sec. IL. 1949. 


50-503. (3517) Blectric lamps, safety lamps and self-rescuers. All 
men entering coal mines in Montana generating explosive gases, and in 
mines not generating explosive gases, but in which more than five (5) men 
are employed on any one (1) shift shall be equipped with electric battery 
lamps approved by the U. S. bureau of mines, and no flame lamps shall be 
permitted in the mine, except for testing purposes. All lamps used for 
testing purposes shall bear the approval of the U. S. bureau of mines and 
shall be magnetically locked and the igniters shall be maintained in a 
serviceable condition. Mines employing five (5) men or less on any one 
shift may be required to comply with the above regulations at the direction 
of the state coal mine inspector. 

The flame safety lamps used for examining mines or which may be used 
in working therein shall be the property of the owner or operator of said 
mine, and shall be in charge of the agent or the owner or operator of such 
mine. No person shall have in his possession in any part of a mine where 
closed lights or locked safety lamps or other similar devices are used any 
lamp key or instrument for the opening of a light or lamp. Any man 
working in a mine or mines classified as gaseous, shall before entering the 
mine be subject to search by the mine foreman or his assistants, for 
matches or other flame producing devices, and smoking is strictly pro- 
hibited. 

In any mine or mines known to' be generating explosive gases, mine 
foremen and others charged with the duties of examining working and idle 
places or territories, shall be required to carry with them at all times while 
underground, safety lamps and same shall be kept lighted and in usable 
condition during their individual services underground. 

All employees working in a mine or mines, or those employees who are 
required to work part-time in a mine or mines shall wear a self-rescuer 
furnished by the company without charge. The self-rescuer shall be the 
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property of the owner or operator of said mine or mines, and shall be 
returned to the owner or operator when the employee severs his employ- 
ment with the company. 

Persons violating any part of the above act shall be guilty of a misde- 
meanor and punished accordingly. 


History: En. Sec. 75, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3517, R. C. M. 1921; amd. Sec. Master and ServantG=14. 
8, Ch. 38, L. 1945. 56 C.J.S. Master and Servant § 25. 


50-504. (3518) Only safety lamps to be used. In every working ap- 
proaching any place where there is likely to be an accumulation of explosive 
eases, or in any working where danger is imminent from explosive gases, 
no light or fire other than electric battery lamps and locked safety lamps 
approved by the U. 8S. bureau of mines shall be allowed or used. 


History: En. Sec. 76, Ch. 120, L. 1911; 
re-en. Sec. 3518, R. C. M. 1921; amd. Sec. 
9, Ch. 38, L. 1945. 


50-505. (3520) Firing of blasts where safety lamps are used. In any 
mine where locked safety lamps are used, no blast shall be fired in such 
portion of the mine except by permission of the mine foreman or his assist- 
ants, and before a blast is fired the person in charge must examine the place 
and adjoining places and satisfy himself that it is safe to fire such blast 
before such permission is given. 


. History: En. Sec. 78, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3520, R. C. M. 1921. Explosives¢=2. 


35 C.J.S. Explosives § 3. 


50-506. (3521) Explosives and blasting. Separate surface magazines 
shall be provided for the storage of explosives, detonators and Cardox 
heater elements. 

Surface magazines for storing and distributing high explosives in 
amounts exceeding one hundred and twenty-five (125) pounds shall be: 

Reasonably bulletproof and constructed of incombustible material or 
covered with fire resistive material. The roofs of magazines so located that 
it is impossible to fire bullets directly through the roof from the ground, 
need not be bulletproof, but where it is possible to fire bullets directly 
through them, roofs shall be made bullet resistant by material construction, 
or by a ceiling that forms a tray containing not less than a four inch (4”) 
thickness of sand, or by other methods. 

Provided with doors constructed of three-eighths inch (3%) steel plate 
line with a two (2’”) thickness of wood, or the equivalent. 

Provided with floors made of wood or other nonsparking material and 
have no metal exposed inside the magazine. 

Provided with suitable warning signs so located that a bullet passing 
directly through the face of a sign will not strike the magazine. 

Equipped with no openings except for entrance and ventilation. Pro- 
vided with properly screened ventilators. 


Kept locked securely when unattended. 
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Surface magazines for storing black blasting powder, detonators and 
Cardox heater elements need not be bulletproof, but they shall be in ac- 
cordance with other provisions for storing high explosives. 

High explosives, black blasting powder or Cardox heater elements in 
amounts of one hundred and twenty-five (125) pounds or less or five thous- 
and (5,000) detonators or less shall be stored in accordance with preceding 
standards or in separate box-type magazines. Box-type magazines may also 
be used as distributing magazines when quantities do not exceed those 
mentioned. Box-type magazines shall be constructed strongly of two inch 
(2’) hardwood or the equivalent. Metal magazines shall be lined with non- 
sparking material. No magazine shall be placed in a building containing 
oil, grease, gasoline, waste paper or other highly flammable material, nor 
shall a magazine be placed less than twenty (20) feet from a stove, furnace, 
open fire or flame. 

After the effective date of this act, and where practicable, the location 
of magazines shall be not less than two hundred (200) feet from any mine 
opening unless effectively barricaded. 

The supply kept in distributing magazines shall be limited to approxi- 
mately one (1) day’s requirements, and such supplies of explosives and 
detonators may be distributed from the same magazine, if separated by at 
least a six inch (6”) substantially fastened hardwood partition or the 
equivalent. 

The area surrounding magazines for not less than 25 feet in all direc- 
tions shall be kept free from rubbish, dry grass or other material of a 
combustible nature. 

If the explosives magazine is illuminated electrically, the lamps shall be 
of the explosion-proof type, installed and wired so as to present minimum 
fire and contact hazards. 

Only nonmetallic tools shall be used for opening containers. Extraneous 
materials shall not be stored in an explosives or detonator magazine. 

Smoking, carrying smokers’ articles or open flame shall be prohibited in 
or near any magazine. 

A Cardox charging station shall: 

Be in a fireproof structure on the surface or isolated from other opera- 
tions in the same building by a substantial fireproof partition. 

Be provided with at least two methods of relieving excess pressure in 
the storage tank. If one of these methods is a valve, the valve shall be 
tested monthly. 

Have a box-type magazine or equivalent for storing the daily supply of 
heater elements. 

Permissible explosives or detonators carried wnderground shall be in 
individual containers constructed of substantial nonconductive material, 
maintained in good condition, and kept closed. 

When explosives or detonators are transported underground by loco- 
motive, rope or shuttle car, they shall be in special covered cars or in 
special containers. 

The bodies and covers of special cars and the containers shall be con- 
structed of nonconductive material. 
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If explosives and detonators are hauled in the same explosives car or in 
the same special container, they shall be separated by at least a four inch 
(4’’) substantially fastened hardwood partition or the equivalent. 

Permissible explosives, detonators and Cardox shells shall not be carried 
on the same trip with workmen. 

Where quantities of explosives and detonators are transported in special 
cars or in special containers in cars, they shall be hauled on a special trip, 
not connected to any other trip, and shall not be hauled into or out of a 
mine within five minutes preceding or following a man-trip or any other 
trip. 

Explosives and detonators shall be transported underground by belt 
only under the following conditions: 

In the original and unopened ease, in special closed cases constructed of 
nonconductive material, or in suitable individual containers. 

Clearance requirements shall be the same as those for transporting men 
on belts. 

Suitable loading and unloading stations shall be provided. 

There shall be an attendant at loading and unloading points and stop 
controls at these points. 

Explosives or detonators shall not be transported on flight or shaking 
conveyors, or by scraper or mechanical loading machines. 

Where underground section boxes or magazines are used they shall be 
of substantial construction and placed in a ecrosscut or idle room neck at 
least 25 feet from roadways or trolley wires and in a reasonably dry and 
well-rock-dusted place; the explosives and detonators shall be kept in 
separate boxes or magazines, or if kept in the same box they shall be sep- 
arated by at least a four inch substantially fastened hardwood partition 
or the equivalent. Not more than a forty-eight hour supply of explosives, 
including any surplus remaining from the previous day, shall be stored 
underground in such boxes or magazines. 

The state inspector may waive the provisions requiring surface storage 
magazines for the storage of explosives and detonators for mines employ- 
ing five persons or less, if the amount of explosives does not exceed 125 
pounds, and storage is in an underground, box-type magazine. 

Explosives and detonators kept near the working faces shall be stored in 
separate, closed containers of substantial nonconductive material located 
not less than fifteen feet from rail or power lines, except that if kept 
in a niche in the rib, the distance shall be at least five feet, and in a 
location out of line of blast where they will not likely be subjected to shock. 

Explosives and detonators shall be kept in their containers until removed 
for use at the working faces. 

In all underground coal mines, for the blasting of coal or other blasting 
operations, permissible explosives or permissible blasting devices shall be 
used except as hereinafter provided for. The use of permissible explosives 
shall comply with the following: 

Fired only with electric detonators of proper strength. 

Fired with permissible blasting units unless blasting is done from the 
surface. 
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Boreholes in coal shall not be drilled beyond the back of the cut, nor 
into the solid rib, roof or floor. 

Boreholes shall be cleaned and checked to see that they are placed prop- 
erly and are of correct depth, in relation to the cut, before being charged. 

To prevent blow-throughs, all portions of the boreholes where the 
height of the coal permits, shall have a burden in all directions of at least 
eighteen inches before being fired. 

Boreholes shall be stemmed with at least 24 inches of incombustible 
material, or at least one-half of the length of the hole shall be stemmed if 
the hole is less than four (4) feet in depth. 

In gassy mines examinations for gas shall be made immediately before 
and after firing each shot where on-shift shooting is done. 

The state inspector may permit the use of pellet black powder for 
blasting in a nongassy mine where five men or less are employed, pro- 
viding all shots are fired by a competent person when all other men are 
out of the mine. Further, mine electric power shall not be used to set off 
shots unless the shots are fired from the surface with all persons out of the 
mine, including the person firing the shots. 

Charges exceeding one and one-half (114) pounds, but not exceeding 
three pounds, shall be used only if boreholes are six (6) feet or more in 
depth, and explosives are charged in a continuous train, with no cartridges 
deliberately deformed or crushed, with all cartridges in contact with each 
other, and with the end cartridges touching the back of the hole and the 
stemming respectively, and class A or class B permissible explosives are 
used. Provided, however, that the three (8) pound limit shall not apply to 
solid rock work such as solid rock tunnels, ete. 

Competent persons shall be designated to fire shots and they shall 
comply with the requirements of this act pertaining to blasting. 

In mines where charging or shooting is done on shift, each shot or group 
of simultaneous shots shall be fired immediately after it is charged. 

Only wooden tamping bars shall be used when charging holes. 

Leg wires of electric detonators shall be kept shunted or the ends 
twisted together until ready to connect to the firing cable. 

Shots shall not be fired from the power or signal circuit while any men 
are in the mine. 

Roof and faces of working places shall be tested before and after blast- 
ing. 

Ample warning shall be given before shots are fired, and care shall be 
taken to ascertain that all persons are in the clear. Men shall be removed 
from adjoining working places when there is danger of a shot blowing 
through. 

Adobe (mudeap) or other open, unconfined shots shall not be fired in 
any mine. 

Blasting cables shall be: 

Well insulated and as long as may be necessary to permit the shot-firer 
to get in a safe place around a corner. 

Short-circuited at the battery end until ready to attach to the blasting 
unit. 
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Staggered as to length or kept well separated when attached to the 
detonator leg wires. 

Kept clear of power wires and all other possible sources of active or 
stray current. 

Power wires in face regions shall be de-energized during charging and 
blasting operations. 

Where misfires occur with electric detonators, a waiting period of at 
least 5 minutes shall elapse before anyone returns to the shot. After such 
failure, the blasting cable shall be disconnected from the source of power 
and the battery end short-circuited before electric connections are examined. 

Explosives shall be removed by firing a separate charge at least two feet 
(2’) away from, and parallel to, the misfired charge or by washing the 
stemming and the charge from the borehole with water, or by inserting and 
firing a new primer after the stemming has been washed out. 

A very careful search of the working place, and, if necessary, of the coal 
after it reaches the tipple shall be made after blasting a misfired hole, to 
recover any undetonated explosive. 

The handling of a misfired shot shall be under the direct supervision of 
the mine foreman or a competent person designated by him. 

The provisions governing the handling, storage and transportation of 
explosives shall apply to the heater elements of Cardox blasting devices 
prior to their installation in the shells. 

Charged Cardox shells shall be transported underground in insulated 
cars or in insulated boxes placed in ordinary mine cars and shall be stored 
on wooden racks, built for that purpose, in a erosscut or an idle room 
neck, at least ten feet (10’) from power lines and haulage tracks. 

Where Cardox is used for blasting, the following shall apply: 

Cardox shells need not be tamped or stemmed. 

When Cardox is fired all persons in the vicinity, including the shot-firer, 
shall be around a second corner or in an equally safe place. 

Blasting cables shall be as long as may be necessary to assure the safety 
of the shot-firer, attached only after the charge has been placed in the bore- 
hole, and maintained in good repair. 

The charge shall be detonated with a permissible shot-firing unit. 

Cardox shall not be shot off the solid, over heavy rock binders or shale, 
or in a “tight” shot. 


Cardox misfires caused by the failure of the disk to rupture shall not be 
approached until after the lapse of fifteen minutes (15) and shall be 
handled under the supervision of a foreman or other competent designated 
person. Such misfired shells shall be bled off before complete removal 
from the hole, and shall be marked conspicuously upon removal from the 
hole. 

Where Airdox is used for blasting or breaking down the coal, the fol- 
lowing shall apply: 

Compressed air shall be conducted from the compressor to within a 
practical working distance of the face by steel air lines tested to withstand 
an approximate pressure of twenty thousand (20,000) pounds per square 
inch. 
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Air lines shall be grounded at the compressor and, if possible, at other 
low resistance ground connections along the lines, such as at borehole 
casings. They shall not be connected in any way to tracks, water lines or 
other electric power return conductors and shall be suitably insulated 
where they cross electric wires or underneath the track. 

Unions shall be installed in steel air lines at not more than one thousand 
foot (1,000’) intervals. Insulated couplings shall be installed at the inby 
end of such lines. 

Shut-off valves shall be installed every one thousand feet (1,000’) in all 
Airdox lines and, in all branch lines, at a point near the main lines. 

Airdox lines shall be protected at places where equipment passes over, 
under or adjacent to them; they shall not be handled or repaired when air 
pressure is in the line. 

Air lines shall be examined periodically for kinks or other weaknesses 
and replaced immediately when defects are found. 

Copper tubing shall be coiled and uncoiled properly. The part of the 
tubing that is affected by frequent coiling and uncoiling shall be renewed 
periodically because of the dangers from kinks of crystallization. 

Blown-down valves shall not be less than forty-five feet (45’) from the 
face and shall be around a right angle. 

Holes for Airdox tubes shall not be on the solid. 

The Airdox tube shall be pushed to the back of the drill hole and 
then withdrawn six (6) to twelve (12) inches to form an air cushion. 

When blow-down valves are opened to discharge the Airdox tube, they 
shall remain open until time to place the tube in the next borehole. 

After the breaking down of the coal in any one place, the tube shall be 
disconnected at once from the air line and not reconnected until ready to 
be used in the next place. 

When an Airdox tube fails to discharge, the line leading to the tube 
shall be disconnected at the blow-down valve and the tube shall be dragged 
by means of the line to an abandoned place, marked with warning signs, 
and left for twelve (12) hours before any repair work is done thereon. 

All persons shall be removed from adjoining working places where 
there is danger of breaking through and shall be at a safe distance around 
a right angle, while coal breaking is in progress. 

Any willful neglect, refusal or failure to do the things required to be 
done in the above sections, clause or provision on the part of person or 
persons herein required to do them, or any violation of the provisions or 
requirements thereof, or any attempt to obstruct or interfere with any 
person in the discharge of the duties herein imposed upon him, or any re- 
fusal to comply with the provisions of this section shall be deemed a mis- 
demeanor punishable by a fine of not less than one hundred dollars 
($100.00) and not to exceed two hundred dollars ($200.00) or by imprison- 
ment in the county jail for a period not exceeding three (3) months, or 
both, at the discretion of the court. 


History: En. Sec. 79, Ch. 120, L. 1911; Cross-Reference 
re-en. Sec. 3521, R. C. M. 1921; amd. Sec. Limit on quantity of explosives stored 
10, Ch. 38, L. 1945; amd. Sec. 24, Ch. 185, jy mine, sec. 69-1922. 
L. 1949. 
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50-507. (38522) Manner of handling explosives. It shall be unlawful 
for any owner, operator, superintendent, foreman or any employee of any 
coal mine to transport powder on haulageways either by rope, motor or 
horse in any manner other than in a nonconductive safety-built car, ap- 
proved by the state coal mine inspector. When the explosives car is trans- 
ported by trolley locomotive at least two (2) cars shall be placed between 
the locomotive and the explosives car and an insulated coupling shall be 
used between the explosives car and the first car. 

Wooden mallets and hardwood wedges shall be used to open explosives 
cases. Whenever a person is about to open a box or container of powder 
or other explosives and while handling the same in a mine employing five 
(5) men or less on any one shift when electric battery lamps are not used, 
he shall place and keep his lamp at least five (5) feet distant from such 
explosives, and in such position that the air current cannot carry sparks 
to it, and no person shall approach nearer than five (5) feet to any box or 
receptacle containing powder or other explosives with a lghted lamp, 
lighted pipe, or other thing containing fire. 

Explosives shall be carried in canvas or similar bags or in an insulated 
container to the working faces. 

Explosives shall not be brought to the face of any workings while elec- 
trical equipment is operating in the place. 


History: En. Sec. 80, Ch. 120, L. 1911; vided for the repeal of this section. How- 
re-en. Sec. 3522, R. C. M. 1921; amd. Sec. ever, the body of the act contained no 


11, Ch. 38, L. 1945. specific repeals. The provisions of this 
; section may be affected by sec. 50-506 
Compiler’s Note herein. 


The title of Ch. 185, Laws 1949 pro- 


50-508. (3523) Tamping tools. No person shall, whether working for 
himself or in the employ of any person, company, or corporation, while 
loading or charging a hole with any explosive, use or employ any steel, iron 
or other metal tamping bar, nor shall any mine manager, superintendent, 
foreman or shift boss, or other person having the management or direction 
of mine labor, allow or permit the use of such bar by any person under his 
management or direction, and no instrument other than an all wood tamp- 
ing stick shall be used for tamping any permissible or high explosive 
charge. 

When pellet powder is used as provided in section 50-509, a tamping 
bar tipped with at least five (5) inches of copper may be used. 


History: En. Sec. 81, Ch. 120, L. 1911; ed for the repeal of this section. However, 
re-en. Sec. 3523, R. C. M. 1921; amd. Sec. the body of the act contained no specific 


12, Ch. 38, L. 1945. repeals. The provisions of this section 
; are at least partially superseded by see. 
Compiler’s Note 50-506 herein. 


The title of Ch. 185, Laws 1949 provid- 


50-509. (3524) System of blasting. (1) Shooting or blasting on shift 
shall only be permitted when permissible powder is used and fired by means 
of a permissible blasting unit, and then in gaseous mines, only after im- 
mediate inspection has been made and the place found free of gas and to 
be safe. In gaseous mines, tests for gas should be made with a flame safety 
lamp before and after each round of shots, and provided further, that 
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there shall be efficient means employed to carry the powder smoke as 
directly and as quickly as possible to the return airway and also that no 
person or persons shall be required to work in a smoky atmosphere, and 
that all persons are out of danger from probable effects of such shots by 
being notified that shots are to be fired. 

It shall be unlawful to use black powder in any coal mine except in 
pellet form. 

When a fuse is used and a shot misses fire, no person shall return to 
such working place where shot misses fire until one (1) hour for each foot 
of fuse used shall have elapsed. 

- When more than one (1) shot is to be fired at the same time with fuse, 
in the same working place, different lengths of fuse shall be used so as to 
prevent any possibility of the shots going off simultaneously. 


(2) The person assigned to the firing of shots shall immediately after 
the completion of his work report in writing to the proper official any shots 
not fired, their location and reason therefor. He shall similarly report any 
missed shots. He shall not drill out a missed fired hole for the purpose of 
removing powder from such hole, but shall drill and tamp another hole not 
less than twenty-four (24) inches distant from the missed fired shot and 
parallel to it. 

No hole shall be drilled to a greater depth than the cut or shearing. 

Under no circumstances shall any shot or shots be fired in a place con- 
taining gas, and shot or shots must not be fired in such place until same 
has been cleared of gas through approved methods of ventilation. 

When firing shots in close proximity to other workmen on rib or in 
crosseut driven for air or other purposes, he or they, firing such shots, 
shall notify in person or by signals the workmen in adjoining rooms or 
other place or entry. 


(3) Electric power shall be cut off equipment at or near a face before 
explosives are taken to such face, during charging, and between charging 
and firing of shots. 

Explosives shall be suitably stemmed with clay or other incombustible 
material, preferably to the collar of the hole; in no instance shall the 
stemming be less than two (2) feet in length, unless the hole is stemmed to 
the collar, but it shall not be obligatory to tamp holes where any blasting 
device is used which has been approved or may hereafter be approved by 
the United States bureau of mines and in the use of which the bureau of 
mines does not recommend tamping. No employees shall be less than one 
hundred (100) feet from the face being shot at the time of shooting and 
the employee shall be so situated that at least one (1) right angle shall 
be between him and such face. 


(4) When any person is engaged in the work of firing shots, the 
shotfiring cable must be disconnected from battery, and cable leads must 
be short circuited at battery and before connection is made to detonating 
cap at face, and all employees other than the one (1) connecting cable to 
cap at face are forbidden to handle battery while the work of firing shots 
is being carried on. The cable connecting battery to detonating cap or 
caps must not be less than one hundred (100) feet in length at all times. 
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(5) At all coal mines where the coal is loaded by hand by individual 
miners or loaders the firing of shots shall be restricted to a specific time 
at the end of each shift, except that in entries, slants and room necks, when 
necessary, one (1) snubbing shot may be fired in each at the middle of the 
shift. No miner shall fire a shot until the time appointed for him to do so, 
and then only in such rotation as designated by the proper authority, and 
then only under the conditions as set forth in this act. After each blast, 
he shall exercise great care in examining the roof and coal and shall secure 
them safely before beginning to load coal. 


No person or persons shall order, command or induce by threat or 
otherwise, any shot-firer or person to fire any unlawful shot. 


(6) Any willful neglect, refusal or failure to do the things required to 
be done in the above sections, clause or provision on the part of person 
or persons herein required to do them, or any violation of the provisions 
or requirements thereof, or any attempt to obstruct or interfere with any 
person in the discharge of the duties herein imposed upon him, or any 
refusal to comply with the provisions of this section shall be deemed a mis- 
demeanor punishable by a fine of not less than one hundred dollars 
($100.00) and not to exceed two hundred dollars ($200.00) or by imprison- 
ment in the county jail for a period not exceeding three (3) months, or 
both, at the discretion of the court. 


History: En. Sec. 82, Ch. 120, L. 1911; Compiler’s Note 
re-en. Sec. 3524, R. C. M. 1921; amd. Sec. The title of Ch. 185, Laws 1949 provid- 
1, Ch. 27, L. 1927; amd. Sec. 13, Ch. 38, oq for the repeal of this section. However, 
L, 1945. the body of the act contained no specific 


repeals. This section is at least’ partially 
superseded by sec. 50-506 herein. 


50-510. (8525) Repealed—Chapter 188, Laws of 1959. 


Repeal eare of working places to be taken by 
This section (Sec. 83, Ch. 120, L. 1911; miners, was repealed by See. 4, Ch. 188, 
See. 14, Ch. 38, L. 1945), relating to the Laws 1959. . 


50-511. (3526) Duties of machine-men. (1) Machine runners and 
helpers shall use care while operating mining machines. They shall not 
operate a machine unless the shields are in place, and shall warn all persons 
not engaged in the operating of a machine of the danger in going near a 
machine while in operation, and shall not permit such persons to remain 
near the machine while in operation. They shall examine the roof of the 
working place and see that it is safe before starting to operate the ma- 
chinery. They shall not move the machine while the cutter chain igs in 
motion. 


(2) When connecting the power cable to electric wires, they shall make 
the negative or grounded connections before connecting to the positive, 
and, when disconnecting the power cable, shall disconnect from the positive 
line before disconnecting the negative, or grounded. When positive feed 
wires extend into rooms, they shall connect such wires to the positive wire 
on the entry before connecting the power cable, and as soon as the power 
cable is disconnected, shall disconnect such wire from the wire on: the 
entry. They shall use care that the cable does not come in.contact with 
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metallic rails of the track, and shall avoid, where possible, leaving the 
cable in water. If any machine-men remove props which have been placed 
by the miner for the security of the roof, they shall reset such props as 
promptly as possible. 


(3) When the state coal mine inspector finds that in the cutting of 
coal in any place or places in any mine or mines that the coal dust result- 
ing from said cutting is apparent in such quantities as requiring the allay- 
ing of said coal dust, he shall order the owner, operator, superintendent or 
foreman of the mine to have the cutting machines equipped with a water 
tank and so connected to the cutter bar that water will be provided on the 
eutter chain while coal is being cut. It shall be the duty of machine-men 
while operating a cutting machine so equipped to make certain that ample 
water is being applied to the cutter chain while cutting coal in a place or 
places where it is necessary to allay the dust. 


History: En. Sec. 84, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3526, R. C. M. 1921; amd. Sec. Master and Servant¢=14. 
15, Ch. 38, L. 1945. | 56 C.J.S. Master and Servant § 25. 


50-512. (8527) Duties of motormen, trip riders and drivers. (1) 
Motormen and trip riders shall use care in handling the motors and ears, 
and shall see that signals or markers, as provided for, are used as provided, 
and shall be governed by the speed provided for in this act in handling 
ears. They shall not run the motors with the trolley ahead of the motors, 
except in case where they cannot do the alternative, and then only at a 
speed of two (2) miles an hour. They shall warn persons forbidden to ride 
on the motors or cars, and shall not permit such persons to ride on motors 
or cars contrary to the provisions of this act. 

(2) Each locomotive employed in underground haulage in a coal mine 
shall be equipped with an efficient gong and with an efficient headlight, both 
of which shall be maintained in good operating condition. Motorman must 
use the headlight and gong in a way to effectively warn employees in the 
mine of danger. When mine cars are pushed by a locomotive underground, 
an efficient trip light, maintained in working order and kept lighted, shall 
be carried on the front end of the forward car in a position where it can be 
plainly seen by the employees ahead of same. When loaded or empty mine 
ear trips are being pulled by locomotives through entries or haulage-ways, 
an efficient trip light, maintained in working order and kept lighted, shall 
be carried on the rear end of the last car at all times except when trip rider 
is riding the rear end of the last car. A marker board, with an area of not 
less than one (1) square foot, painted white and kept clean for visibility, 
may be substituted for the trip light on the rear car of trips which are 
‘being pulled by locomotives; provided, however, that this section shall not 
apply to the gathering of cars or to any hauling of cars in a mine except 
haulage on main entries. 

_ Drivers shall use care in handling cars, especially when going down 
extreme grades and at junction points. 

Motormen, trip riders, and drivers in charge of hauling trips, passing 
through doors used as a means of directing the ventilation, shall see that 
such doors are closed promptly after the trip passes through. 
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History: En. Sec. 85, Ch. 120, L. 1911; ed for the repeal of this section. However, 
re-en. Sec. 3527, R. C. M. 1921; amd. Sec. the body of the act contained no specific 


16, Ch. 38, L. 1945. repeals. The provisions of this section are 
A now covered in sees. 50-450 and 50-467 
Compiler’s Note herein. 


The title of Ch. 185, Laws 1949 provid- 


50-513. (8528) Duties of other employees. (1) No person shall enter 
a mine generating firedamp so as to be detected by a safety lamp until the 
mine examiners make a report on the blackboard for that purpose, as 
hereinbefore provided for in this act. 


No person, unless accompanied by the mine examiner, shall go beyond 
a danger signal until all standing gas discovered has been removed or di- 
luted and rendered harmless by a current of air. Any person, being ordered 
to withdraw by the mine foreman or mine examiner from the mine on 
account of the interruption of the ventilation, shall not re-enter the mine 
until given permission to do so by the mine foreman. 


(2) No person other than the mine examiner shall remove any caution 
board or danger signal placed at the entrance to any working place, or at 
the entrance to any old workings in a mine. 

No person shall erase or change a mark of reference or monument made 
in connection with a measurement; change marks or dates or any caution 
board, or erase or change the dates at room or entry face, when made by 
the mine examiner, or take for his use a life check not issued to him as pro- 
vided for in section 50-519, or change the checks on cars, wrongfully check 
a car, or do any act with intent to defraud. No person shall take anything 
containing fire, except as provided for in section 50-503, into any under- 
ground stable or barn. 


(3) No person shall place refuse in or obstruct any airway or break- 
through used as an airway. No workman or other person shall injure a 
water-gauge, barometer, air-course, brattice equipment, machinery, or live- 
stock; obstruct or throw open any airway; handle or disturb any part of 
the machinery of the hoisting-engine of a mine, open a door of a mine and 
neglect to close it; endanger the miners or those working therein; disobey 
an order given in pursuance of law, or do a willful act whereby the lives 
and health of persons working therein or the security of a mine or ma- 
chinery connected therewith may be endangered. 


History: En. Sec. 86, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3528, R. C. M. 1921; amd. Sec. Master and Servant¢}12. 


17, Ch. 38, L. 1945. 56 C.J.S. Master and Servant § 24. 


50-514. (38529) Persons permitted to ride on haulage trips. No person 
or persons, except those in charge of trips, superintendents, mine foremen, 
mine examiners, electricians, mechanics, and blacksmiths, when required by 
their duty, shall ride on haulage trips, except where by mutual agreement 
in writing between the superintendent or agent and the employees a special 
trip of empty cars is run for the purpose of taking employees into or out 
of the mine, or empty cars are attached to loaded trips, which shall not be 
run at a speed exceeding six miles per hour. 


History: En. Sec. 87, Ch. 120, L. 1911; Compiler’s Note 
re-en. Sec. 3529, R. C. M. 1921. The title of Ch. 185, Laws 1949 provid- 
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ed for the repeal of this section. However, repeals. The provisions of this section are 
the body of the act contained no specific now covered by sec. 50-467 herein. 


50-515. (3530) Employees shall not loiter around mines—intoxication 
or possession of intoxicants forbidden. Each employee of a mine shall go 
to or from his place of duty by the traveling ways provided; shall not 
travel around the mine or the buildings, where duty does not require, and 
when not on duty shall not loiter at, in, or around the mine, the buildings, 
or machinery connected therewith, except by permission of the owner, 
lessee, operator, superintendent, or foreman. 


No person shall go into or around a mine, the buildings, or the ma- 
chinery connected therewith, while under the influence of intoxicants. No 
person shall use, carry, or have in his possession, at, in, or around a mine, 
the buildings, or the machinery connected therewith, any intoxicants. 


History: En. Sec. 88, Ch. 120, L. 1911; Collateral References 


56 C.J.S. Master and Servant § 14. 


50-516. (3531) Top and bottom men. At every shaft, operated by 
steam or other power, the operator must station at the top and the bottom 
of such shaft a competent man, charged with the duty of attending to 
signals, preserving order, and enforcing rules, during the carriage of the 
men on cages. 


History: En. Sec. 89, Ch. 120, L. 1911; 
re-en. Sec. 3531, R. C. M. 1921. 


50-517. (3532) Lights on landings. Whenever the hoisting or lower- 
ing of men occurs before daylight or after dark, or when the landing at 
which men leave or take the cage, car, or cars is at all obscured by steam 
or otherwise, there must always be maintained at such landing a light suffi- 
cient to show the landing and surrounding objects distinctly. Lights shall 
also be maintained at each landing and the bottom of all shafts while men 
are at work underground. 


History: En. Sec. 90, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3532, R. C. M. 1921. Master and ServantG12. 
56 C.J.S. Master and Servant § 24. 


50-518. (3533) Regulations for hoisting or lowering of men. Cages in 
shafts, or cars in any slope, on which men are riding, shall not be lifted or 
lowered at a rate of speed greater than six hundred feet per minute. 


No more than twelve persons shall ride on any cage or car at any one 
time, except where especially constructed man-cars are used on a slope. 


No person shall carry any explosives, tools, timber, or other material 
with him on a cage, car, or cars in motion, in any shaft or any slope or 
incline plane while the men are being hoisted or lowered, except for use 
in repairing the shaft, slope, or incline plane. 

No cage having an unstable or self-dumping platform shall be used for 
the carriage of men or materials, unless the same is provided with some 
device by which the platform can be securely locked, and unless it is so 
locked whenever men or materials are being conveyed thereon. 
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The rope-rider on any slope or incline plane shall, during working hours, 
see that all ropes and signals are in perfect working order, and, if he per- 
ceives anything wrong, he shall at once report the same to the mine fore- 
man or his assistant. 

He must be cautious when men are being hoisted out of or lowered into 
any slope, and shall see that all safety appliances are properly attached, 
and that all cars are securely coupled. He shall pay strict attention to all 
signals. 

When more than twelve persons get on a cage or on one car on a Slope 
or incline plane, except as above provided for, the bottom man, top man, or 
rope-rider in charge of the lowering and hoisting of such persons shall 
order a sufficient number to get off to reduce the number to twelve persons 
on the cage or car, and the person or persons so ordered shall immediately 
comply. 

The car or cars used to hoist or lower men into or out of any slope 
or on any plane shall be connected by safety-chains, or some safety appli- 
ance must be used to maintain the trip in case of breakage of coupling or 
other connection. 


History: En. Sec. 91, Ch. 120, L. 1911; 
re-en. Sec. 3533, R. C. M. 1921. 


50-519. (3534) Checking men in and out of mines and the rights of 
men to come out of mines. The owner, operator, or superintendent of every 
coal mine, whether operated by shaft, slope or drift, shall provide and here- 
after maintain a checking system of the employees. Hach employee shall be 
issued a life check at the beginning of a shift, and the check shall be re- 
turned to the check-house and placed on the checkboard at the end of the 
shift. An accurate record shall be kept of each check as it is issued. 

Whenever men who have finished their day’s work, or who have been 
prevented from further work for any cause, shall come to the bottom of 
any shaft to be hoisted out, a cage shall be given them for that purpose, 
unless there is an available exit by a slope or stairway in an escapement 
shaft, and providing there is no coal at the bottom to be hoisted. Whenever 
the designated number of persons for a cage load shall arrive at the bottom 
of the shaft in which persons are regularly hoisted or lowered, they shall 
be furnished with an empty cage and be hoisted. 


History: En. Sec. 92, Ch. 120, L. 1911; 
re-en. Sec. 3534, R. C. M. 1921; amd. Sec. 
18, Ch. 38, L. 1945. 


50-520. (3535) Stretchers, blankets, bandages, oil, ambulance to be 
provided. At every mine where men are employed underground, it shall 
be the duty of the operator thereof to keep always on hand and at some 
readily accessible place, a properly constructed stretcher, a woolen and 
water-proof blanket, and roll of bandages, in good condition and ready for 
immediate use, for binding, covering and carrying anyone who may be in- 
jured at the mine; also to provide a comfortable apartment near the mouth 
of the mine in which anyone so injured may rest while awaiting transporta- 
tion home, and to provide for the speedy transportation of anyone injured 
in such mine to his home. When more than one hundred and fifty men are 
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employed in any one mine two stretchers, two woolen and two water-proof 
blankets, with a corresponding supply of bandages, shall be provided and 
kept on hand. There shall also be provided and kept in store a suitable 
supply of linseed or olive oil, for use in case men are burned by an explo- 
sion or otherwise. There shall also be provided at any mine where more 
than five hundred men are employed an ambulance of standard make or 
kind to be used for the purpose of transporting sick or injured workmen 
from the mine to the hospital or home of such sick or injured workmen ; 
provided, however, that mines employing less than five hundred men may 
jointly, when located within a radius of six miles of each other, provide an 
ambulance as provided in this section for the joint service of such mines, 
which ambulance shall be kept at the mine or garage that is most centrally 
or conveniently located for the service of the joint users. 


History: En. Sec. 93, Ch. 120, L. 1911; 
amd. Sec. 1, Ch. 185, L. 1921; re-en. Sec. 
3535, R. C. M. 1921. 


50-521. (3537) Boundary lines. In no case shall the workings of a 
coal mine be driven nearer than fifty (50) feet to the boundary line of the 
coal rights pertaining to said mine, except for the purpose of establishing 
connecting workings between properties owned by the same person, or an 
underground communication between contiguous mines as provided for 
elsewhere in this act. 

History: En. Sec. 95, Ch. 120, L. 1911; 58 C.J.S. Mines and Minerals § 240. 
re-en. Sec. 3537, R. C. M. 1921; amd. Sec. Liability of mine operator for damage to 


PECTED iB ONT. surface structure by removal of support. 
Collateral References 32 ALR 2d 1309. 
* Mines and Minerals¢~92. 


50-522. (3538) Notice to inspectors. Within ten days after the close 
of each calendar month the operator of any coal mine shall report to the 
state coal mine inspector the tons of coal produced each day during the 
preceding month; and provided further that the state coal mine inspector 
shall submit, within fifteen days after the close of each calendar month, 
a true copy of such report on each mine to the district office of the local 
union having jurisdiction at the mine. Immediate notice must be conveyed 
to the state coal mine inspector by the operator interested. 


First. Whenever an accident occurs whereby any person receives seri- 
ous or fatal injury. 

Second. Whenever work is commenced to sink a shaft, slope or drift, 
either for hoisting or escapement purposes. 

Third. Whenever it is intended to abandon any mine or to reopen any 
abandoned mine. 

Fourth. Upon the appearance of any large body of firedamp in mine, 
whether accompanied by explosion or not, and upon the occurrence of any 
serious fire within the mine or on the surface around the mine. 


Fifth. When the workings of any mine are approaching near any 
abandoned mine believed to contain accumulation of water or gas. 
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Sixth. Upon the accidental closing or intended abandonment of any 
regularly established passageway to an escapement outlet. 


History: En. Sec. 96, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3538, R. C. M. 1921; amd. Sec. Mines and Minerals@=93. 
25, Ch. 185, L. 1949. 58 C.J.S. Mines and Minerals § 237. 


50-523. (8539) Duty of inspectors. When advised by an operator of 
any accident in a coal mine involving loss of life or serious personal injury, 
the state coal mine inspector shall, if he deem it necessary from the facts 
reported, and in all cases of loss of life, immediately go to the scene of said 
accident, or send some competent person authorized by him. It shall, more- 
over, be the duty of every operator of a coal mine, or his agent, to make 
and preserve for the information of the inspector, upon uniform blanks 
furnished by the said inspector, a record of all injuries sustained by any 
employees in the pursuance of their regular occupation. 

The state coal mine inspector may also make any original or supple- 
mentary investigation which he may deem necessary as to the nature and 
cause of any accident within his jurisdiction, and shall make a record of 
the circumstances attending the same and of the result of his investigations 
for preservation in the files of his office. 

To enable him to make such investigation, he shall have the power to 
compel the attendance of the witnesses and to administer oaths or affirma- 
tions to them, and the cost of such investigation shall be paid by the county 
in which such accident has occurred, in the same manner as the cost of 
coroner’s inquest is paid. 

The state coal mine inspector shall, upon being notified of a fatality in 
any coal mine, relay such information promptly to the district office of the 
miners’ organization. Provided further that the district president of the 
miners’ organization, or some person delegated by him, shall have the right 
to enter any coal mine for the purpose of investigating the cause or causes 
of any fatal accident. 


History: En. Sec. 97, Ch. 120, L. 1911; 
re-en. Sec. 3539, R. C. M. 1921; amd. Sec. 
26, Ch. 185, L. 1949. 


50-524. (8540) Coroner’s inquest. If any person is killed by any ex- 
plosion or other accident, the operator must also notify the coroner of the 
county, his authorized deputy, or, in the absence of either or in the inability 
of either to act, any justice of the peace of said county, for the purpose of 
holding an inquest concerning the cause of such death. At such inquest the 
state coal mine inspector, his deputy or authorized representative, shall 
offer such testimony as he may be possessed of, and he may question or 
eross-question any witness appearing in the case; and the owner, agent, or 
manager of the coal mine, either in person or by counsel, and the employees 
either by their chosen representative or by counsel, shall also be at liberty 
to examine or cross-examine any witness at any such inquest. 

Any person having personal interest in or employed in the management 
of the mine in which the accident occurred shall not be qualified to serve on 
the jury impaneled on the inquest; and it shall be the duty of the constable 
or other officer not to summon any person disqualified under this provision, 
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and it shall be the duty of the coroner not to allow any such to be sworn 
or sit on the jury; nevertheless, when possible, one-third (1%4) of the jury- 
men shall be miners. 

Unless the state coal mine inspector, or some person authorized by him, 
is present at an inquest held upon the body of any person, where death may 
have been caused by any such accident, the coroner shall adjourn the same, 
and, by written notice or telegram delivered or sent to the state coal mine 
inspector, at least two (2) days before holding the adjourned inquest, give 
notice of the time and place of the holding of the same. Before such ad- 
journment the coroner, his authorized deputy, or the justice of the peace, 
may take evidence to identify the body and order the interment thereof. 


History: En. Sec. 98, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3540, R. C. M. 1921; amd. Sec. Coroners¢=10. 
19, Ch. 38, L. 1945. 18 C.J.S. Coroners § 14. 


Cross-Reference 


Coroner’s inquest, secs. 94-201-1 to 94- 
201-13. 


50-525. (3541) Code of signals at coal mines. At any coal mine oper- 
ated by shaft more than one hundred (100) feet in depth, or by rope- 
haulage, slope, the manner of signaling to and from the bottom man, the 
top man, the rope-riders, and the engineer, shall consist of wires, or a tube 
or tubes, through which signals shall be communicated by electricity, com- 
pressed air, or other pneumatic devices. 


The following signals are provided for use at coal mines where signals 
are required: 

One (1) ring or whistle—One (1) ring or whistle shall signify to hoist 
coal or the empty cars or cage, and also to stop either when in motion. 

Two (2) rings or whistles—Two (2) rings or whistles shall signify to 
lower cage or car. 

Three (3) rings or whistles—Three (3) rings or whistles shall signify 
that men are coming up; when return signal is received from engineer, 
either by bell, whistle, or slight movement of the trip, men will get on cage 
or cars and the eager or rope-rider shall ring or whistle “one” (1) to start. 

Four (4) rings or whistles—Four (4) rings or whistles shall signify to 
hoist slowly, implying danger. 

Five (5) rings or whistles—Five (5) rings or whistles shall signify 
accident in the mine and call for stretchers. 

From top to bottom—One (1) ring or whistle shall signify—aAll ready, 
get on cage or cars. 

From top to bottom—Two (2) rings or whistles shall signify—To send 
away empty cage or cars. 

Provided, that the management of any mine may, with the consent of 
the state coal mine inspector, add to or change this code of signals at their 
discretion, for the purpose of increasing its efficiency or of promoting the 
safety of the men in said mine, but, whatever code may be established and 
in use at any time, it must be approved by the state coal mine inspector, 
and shall be conspicuously posted at the top and at the bottom of every 


443 


50-526 MINES AND MINING 


shaft or slope, and at the landing-place on all rope-haulage systems, also 
in all engine-rooms, for the information and instruction of all persons. 


History: En. Sec. 99, Ch. 120, L. 1911; 
re-en. Sec. 3541, R. C. M. 1921; amd. Sec. 
20, Ch. 38, L. 1945. 


50-526. (3542) Duties of hoisting engineers. The hoisting engineer on 
any shaft, slope, or drift at any mine shall be in constant attendance at his 
engine during working hours when there are workmen underground. He 
shall not permit anyone to enter or to loiter in the engine room except those 
authorized by their positions or duties to do so, and he shall hold no con- 
versation with any officer of the company or other person, or leave his 
engine while in motion, or while his attention is occupied with the signals. 
A notice to this effect shall be posted on the door of the engine house. | 


The hoisting engineer must thoroughly understand the established code 
of signals, and such signals must be delivered in the engine room in a clear 
and unmistakable manner, and he shall not recognize any signals other than 
those provided for in this act, or such as have been approved by the state 
coal mine inspector; and when he has the signal that men are on the cage, 
car or cars, he must work his engine only at the rate of speed herein pro- 
vided for by this act. He shall permit no one to handle or meddle with any 
machinery under his charge, nor suffer anyone who is not a certified engi- 
neer to operate his engine except for the purpose of learning to operate it 
or repair same, and then only in the presence of the engineer in charge, 
and when men are not on the cages, car, or cars. 


History: En. Sec. 100, Ch. 120, L. 1911; 
re-en. Sec. 3542, R. C. M. 1921. 


50-527. (35438) Qualifications of miners. Each person desiring to work 
by himself at mining or loading shall first produce satisfactory evidence, in 
writing, to the mine foreman of the mine in which he is employed, or to be 
employed, that he has worked at least nine months with, under the direc- 
tion of, or as a practical miner; provided, however, that if the mine in 
which such person is to be employed generates explosive gas or firedamp, 
he shall have worked not less than twelve months with, under the direction 
of, or as a practical miner. Until a person has so satisfied the mine foreman 
of his competency, he shall not work or be permitted to work at mining or 
loading unless accompanied by a miner holding the foregoing qualifications. 


History: En. Sec. 101, Ch. 120, L. 1911; 
re-en. Sec. 3543, RB. C. M. 1921.- - 


50-528. (38544) Operators must make reply to statistical inquiry. Every 
coal mine operator, whether person, copartnership, or corporation, shall, 
within thirty days after receipt of blanks from the state coal mine inspector 
asking for statistical data relative to any coal mine operated by the person, 
copartnership, or corporation addressed, fill in the blanks of such forms, 
answering all interrogations correctly and mail the same to the state coal 
mine inspector. 


History: En. Sec. 102, Ch. 120, L. 1911; 
re-en. Sec. 3544, R. C. M. 1921. 
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50-529. (3545) Penalties. If any operator, company, or corporation 
neglects to comply with or violates the requirements of this act, either in 
part or in whole, or if any owner, operator, manager, superintendent, mine 
foreman, or his assistant coerces, intimidates, or causes any employee to do 
the things prohibited, or causes them to do as provided against in this act, 
such operator, company, corporation, manager, superintendent, mine fore- 
man or his assistant shall be liable to a penalty of one hundred dollars 
($100.00) for each and every day during which the offense continues; ex- 
cept that in those sections of this act that provide a penalty for violation 
of any part thereof, those penalties as set forth in the section shall govern; 
proceedings to be instituted in any court of competent jurisdiction in the 
county in which such offense is committed. 


Any employee engaged at work in or around any coal mine in the state 
of Montana, who violates any part of this act, shall for each offense be 
liable to a penalty not exceeding twenty-five dollars ($25.00), or in default 
of payment shall be imprisoned in the county jail for a period of time not 
exceeding ten (10) days, proceedings to be instituted in any court of com- 
petent jurisdiction in the county in which such offense is committed. 


History: En. Sec. 103, Ch. 120, L. 1911; provement Co., 47 M 314, 322, 132 P 419; 
re-en. Sec. 3545, R. C. M. 1921; amd. Sec. Jeffries Coal Co. v. Industrial Accident 


21, Ch. 38, L. 1945. Board, 126 M 411, 252 P 2d 1046. 
References Collateral References 
Cited or applied as sec. 103, Ch. 120, Labor Relations¢-1641. 

Laws 1911, in Kallio v. Northwestern In- 56 C.J.S. Master and Servant § 25. 


50-530. (8546) Definitions. In this act the words “mine” and “coal 
mine,’ used in their general sense, are intended to signify any and all 
underground parts of the property of a mining plant which contribute, 
directly or indirectly, under one management, to the mining or handling of 
coal. 

The words “excavations” and “workings” signify any and all parts 
of a mine excavated or being excavated, including shafts, slopes, tunnels, 
entries, rooms, and working place, whether abandoned or in use. 

The term “shaft” means any vertical opening through the strata which 
is or may be used for the purpose of ventilation or escapement, or for hoist- 
ing or lowering of men or material in connection with the mining of coal. 

The terms “slope” and “drift” mean respectively an incline or horizontal 
way, opening, or tunnel to a seam of coal to be used for the same purpose 
as a shaft. 

A “following shot” is a shot which is dependent in its action on the 
result of another shot. 

The term “operator,” as applied to the party in control of a mine under 
this act, signifies the person, firm, or' body corporate who is the immediate 
proprietor as owner or lessee of the plant, and, as such, responsible for the 
condition and management thereof. 

The “mine foreman” is a person who is charged with the general direc- 
tion of the underground work, or both the underground work and the 
outside work of any coal mine, and who is commonly known and designated 
as “mine boss.” 
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The “mine examiner” is the person charged with the examination of the 
condition of the mine before the miners are permitted to enter it, and who 
is commonly known as the “fire boss.” 


History: En. Sec. 104, Ch. 120, L. 1911; Collateral References 
re-en. Sec. 3546, R. C. M. 1921. Master and ServantG10%. 
56 C.J.S. Master and Servant § 14. 
References 


United States Gypsum Co. v. Schreiner, 
135 M 312, 340 P 2d 548. 


50-531. Miscellaneous—protective clothing—interested persons defined. 
Subsection 1. Protective clothing. 

(a) All persons shall wear protective hats while underground and also 
while on the surface where falling objects may cause injury. 

(b) Protective footwear shall be worn by employees, officials and 
others while on duty in and around a mine where falling objects may cause 
injury. 

(c) All employees inside or outside of mines shall wear approved-type 
goggles where there is a hazard from flying particles. 

(d) Welders and helpers shall use proper shields or goggles to protect 
their eyes. 

(e) Employees engaged in haulage operations and other persons em- 
ployed around moving equipment on the surface and underground shall 
wear snug-fitting clothing. 

(f) Protective gloves shall be worn when material which may injure 
the hands is handled, but gloves with gauntlet cuffs shall not be worn 
around moving equipment. 

(g) Men exposed for short periods to gas, dust, fume and mist- 
inhalation hazards shall wear permissible respiratory equipment. When 
the exposure is for prolonged periods, other measures to protect workmen 
or to reduce the hazard shall be taken. 

Subsection 2. Definitions. 

(a) The words “interested persons” as used in this code shall be 
construed to mean: Members of the mine safety committee; all other 
authorized representatives of the United Mine Workers of America; fed- 
eral, state and county coal mine inspectors; and, to the extent required 
by state law, any other persons. 

History: En. Sec. 30, Ch. 185, L. 1949. 


CHAPTER 6 


REGULATIONS FOR SALE AND MARKETING OF COAL 


Section 50-601. Regulations concerning bills and invoices. 
50-602. Dealers’ duties concerning bills and invoices. 
50-603. Weight of coal—substitution of kind. 
50-604. Copies of bills and invoices to be kept for inspection. 
50-605. Penalty for violations. 
50-606. Enforcement of act. 


50-601. (3546.1) Regulations concerning bills and invoices. Any per- 
son, firm or corporation engaged in mining, producing or shipping of coal 
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within the state of Montana, shall accurately bill and invoice the same, 
plainly indicating on all bills or invoices therefor the place where the 
same was mined, the person, firm or corporation by whom the same was 
mined and the trade name or mark, if any, thereof. 


History: En. Sec. 1, Ch. 104, L. 1927. Duty of lessee or assignee of mineral 
lease other than lease for oil and gas as 
Collateral References regards marketing or delivery for market- 
Mines and Minerals¢=93%. ing of mineral products. 77 ALR 2d 1058. 
58 C.J.S. Mines and Minerals § 239. 


50-602. (3546.2) Dealers’ duties concerning bills and invoices. Any 
person, firm, or corporation wholesaling, jobbing, exchanging, offering for 
sale, or selling at retail, any coal within the state of Montana shall ac- 
curately bill and invoice the same to the person, firm or corporation pur- 
chasing or receiving the same and shall plainly indicate on all statements, 
bills or invoices, therefor, the name of the coal, the name of the person, 
firm or corporation producing the same, the place where mined and the 
trade name or trade-mark, if any, thereof. 

History: En. Sec. 2, Ch. 104, L. 1927. 


50-603. (8546.3) Weight of coal—substitution of kind. In the sales of 
coal within the state of Montana, the seller must give to the purchaser full 
weight at the rate of two thousand (2,000) pounds per ton, and no person, 
firm or corporation shall deliver to any customer any coal in substitution 
for the kind, brand or character of coal ordered by the customer except 
upon the express written order, direction or approval of the purchaser. 

History: En. Sec. 3, Ch. 104, L. 1927. Cross-References 


Full weight to be given, sees. 84-1410, 
94-1904. 
Measure of coal, sec. 90-115. 


50-604. (3546.4) Copies of bills and invoices to be kept for inspection. 
Any person, firm, or corporation, mining, shipping, or producing coal, and 
all persons, firms or corporations wholesaling, jobbing, exchanging, offer- 
ing for sale or selling at retail any coal within the state of Montana, shall 
keep within the state of Montana, a true, accurate and complete copy of 
all the original statements, bills and invoices of all coal produced, shipped, 
marketed, exchanged or sold for at least one (1) year; and all papers, rec- 
ords and files of any person, firm or corporation transporting, producing, 
shipping, exchanging or selling any coal within the state of Montana shall, 
at all times, be open to inspection by the attorney general, the county at- 
torneys and the state sealer of weights and measures for the purposes of 
enforcing this act. 

History: En. Sec. 4, Ch. 104, L. 1927. 


50-605. (3546.5) Penalty for violations. Every person, firm or corpo- 
ration violating any of the provisions of this act shall be deemed guilty of 
a misdemeanor, and upon conviction shall be punished by a fine of not less 
than twenty-five dollars ($25.00), nor more than five hundred dollars 
($500.00), or by imprisonment in the county jail for not more than ninety 
(90) days, or by both such fine and imprisonment. Any person, firm or 
corporation convicted of a second violation of any of the provisions of this 
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act shall be punished as above provided, and the license of any retail coal 
dealer shall, thereby, be automatically revoked, and it shall be unlawful for 
any person, firm or corporation, so convicted, thereafter to engage in said 
retail business, either directly or indirectly, for a period of six (6) months 
next after such second conviction. 

History: En. Sec. 5, Ch. 104, L. 1927. 


50-606. (3546.6) Enforcement of act. It shall be the duty of the state 
sealer of weights and measures to enforce the provisions of this act and 
the duty of the attorney general and the county attorneys of the counties 
of the state to prosecute all cases arising under the provisions hereof. 

History: En. Sec. 6, Ch. 104, L. 1927. 


CHAPTER 7 
LOCATION AND RECORD OF MINING AND MILLSITE CLAIMS | 


Section 50-701. Discovery—notice—marking boundaries—sinking shaft. 
50-702. Record of certificate of location. 
50-703. Effect of earlier recorded mining locations. 
50-704. Recording of affidavit of performance of annual work. 
50-705. Millsites. 
50-706. Relocation of abandoned claim. 
50-707. Rights of relocator. 
50-708. Amended location. 
50-709. Relocation by owner. 
50-710. Amendment or relocation not a waiver of acquired rights. 
50-711. Rights of third persons not affected. 
50-712. Validating locations heretofore made. 
50-713. Defective locations good against persons with notice. 
50-714. Effect of patent. 
50-715. Amended locations. 
50-716. Effect of amended or additional declaratory statement heretofore filed. 


50-701. (7365) Discovery—notice—marking boundaries—sinking shaft. 
Any person who discovers upon the public domain of the United States, 
within the state of Montana, a vein, lode, or ledge of rock in place, bearing 
gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, or a 
placer deposit of gold, or other deposit of minerals having a commercial 
value which is subject to entry and patent under the mining laws of the 
United States, may, if qualified by the laws of the United States, locate a 
mining claim upon such vein, lode, ledge, or deposit in the following man- 
ner, viz.: 

1. He shall post, conspicuously, at the point of discovery, a written or 
printed notice of location, containing the name of the claim, the name of 
the locator (or locators, if there be more than one), the date of the location, 
which shall be the date of posting such notice, and the approximate di- 
mensions of area of the claim intended to be appropriated. | 


2. Within thirty days after posting the notice of location, he shall 
distinctly mark the location on the ground so that its boundaries can be 
readily traced. It shall be prima-facie evidence that the location is 
properly marked if the boundaries are defined by a monument at each 
corner or angle of the claim, consisting of any one of the following kinds: 
(1) A tree at least eight inches in diameter, and blazed on four sides; (2) 
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A post at least four inches square by four feet six inches in length, set 
one foot in the ground, unless solid rock should occur at a less depth, in 
which case the post should be set upon such rock, and surrounded in all 
cases by a mound of earth or stone at least four feet in diameter by two 
feet in height. A squared stump of the requisite size, surrounded by 
such mount, shall be deemed the equivalent of a post and mound; (38) A 
stone at least six inches square by eighteen inches in length, set two-thirds 
of its length in the ground, with a mound of earth or stone alongside at 
least four feet in diameter by two feet in height; or (4) A boulder at 
least three feet above the natural surface of the ground on the upper side. 
Where other monuments, or monuments of lesser dimensions than those 
above described, are used, it shall be a question for the jury, or for 
the court where the action is tried without a jury, as to whether the 
location has been marked upon the ground so that its boundaries can 
be readily traced. Whatever monument is used, it must be marked with 
the name of the claim and the designation of the corner, either by number 
or cardinal point. 


3. Within sixty days after posting such notice, he shall sink a shaft 
upon the vein, lode, or deposit, at or near the point of discovery, to be 
known as the discovery shaft. Such shaft shall be sunk to the depth of 
at least ten feet, vertically, below the lowest part of the rim of such shaft 
at the surface, or deeper if necessary to disclose the vein or deposit 
located, and the cubical contents of such shaft shall be not less than one 
hundred and fifty cubic feet; provided, that any cut or tunnel which 
discloses the vein, lode, or deposit, located at a vertical depth of at least 
ten feet below the natural surface of the ground, and which constitutes 
at least one hundred and fifty feet of excavation, shall be deemed the 
equivalent of such shaft; and provided also, that where the vein, lode, 
or deposit located is disclosed at a less vertical depth than ten feet, any 
deficiency in the depth of the discovery shaft, cut, or tunnel may be 
compensated for by any horizontal extension of such working, or by any 
excavation done elsewhere upon the claim, equaling, in cubical contents, 
the cubical extent of such deficiency; but in every case at least seventy-five 
cubic feet of excavation shall be made at the point of discovery. 


History: Earlier acts were those of Feb. 
11, 1876, governing location of quartz 
claims, appearing as Secs. 1477 and 1478, 
5th Div. Comp. Stat. 1887. 

Ap. p. Sec. 3610, Pol. C. 1895; en. Sec. 
1, Ch. 16, L. 1907; Sec. 2283, Rev. C. 1907; 
re-en. Sec. 7365, R. C. M. 1921. Cal. Civ. 
C. Sec. 1426. 


Constitutionality 


State statutes providing additional re- 
quirements for valid location of mining 
claims to those imposed by acts of Con- 
gress are not in violation of the U. 8. Con- 
stitution and acts of Congress. While the 
validity of a law of the territory requir- 
ing a location notice to be verified was 
doubted in Wenner v. McNulty, 7 M 30, 
36, 14 P 6438, the power of the state legis- 


lature to impose additional burdens upon 
the locator of a mining claim is now 
definitely settled. O’Donnell v. Glenn, 8 
M 248, 255, 19 P 302; Metealf v. Prescott, 
10 M 283, 298, 25 P 1037; MeCowan v. 
Maclay, 16 M 234, 235, 40 P 602; Berg v. 
Koegel, 16 M 266, 267, 40 P 605; Purdum 
v. Laddin, 23 M 387, 389, 59 P 154. 


Area of Claim 


The area bounded by a mining location 
must be within the limits granted by the 
statute—1,500 feet in length by 600 in 
width—and boundaries beyond such limits 
do not impart notice to subsequent loca- 
tors, they not being required to look for 
stakes or boundaries beyond such limits. 
Thompson v. Barton Guleh Min. Co., 63 M 
190, 206, 207 P 108. 
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Boundaries 


The right of the legislature to provide 
rules for the marking of the boundaries of 
mining claims, to provide for a record of 
such claim, and what the recorded paper 
must contain, is fully settled in this state. 
Baker v. Butte City Water Co., 28 M 222, 
226, 72 P 617; affirmed in Butte City 
Water Co. v. Baker, 196 U S 119, 49 L Ed 
409, 25 S Ct 211. 

The boundaries of a mining location 
must be so definite and certain that, tak- 
ing the discovery as the initial point, 
they may be readily traced, and the de- 
claratory statement must furnish such in- 
formation that a person of reasonable in- 
telligence may therefrom find the claim 
and run its lines. Thompson v. Barton 
Gulch Min. Co., 63 M 190, 206, 207 P 108. 


Development Work 


In addition to the acts required by the 
federal statutes, the state might rightfully 
exact of the locator of a quartz lode min- 
ing claim the doing of development work 
and the filing for record of a declaratory 
statement. Mares v. Dillon, 30 M 117, 
129, 75 P 963; Butte Consolidated Min. Co. 
v. Barker, 35 M 327, 341, 89 P 302; Orton 
v. Bender, 43 M 263, 266, 115 P 406. 


Exclusive Right of Possession 


One in rightful possession of a placer 
mining location lawfully made is guaran- 
teed the exclusive right of possession, 
excluding anyone else from entering there- 
on during the life of the location for any 
purpose; hence a judgment quieting title 
in the locator with the right in another 
claiming title to certain mill tailings 
deposited thereon to enter and remove the 
same was erroneous, the latter’s remedy 
lying in an appropriate action permitting 
removal. Conway v. Fabian, 108 M 287, 
322, 89 P 2d 1022. 


Failure to Complete Claim 


Sections 50-701 to 50-704, modifying to 
some extent the requirements of the law 
with relation to the location of mining 
claims, go no further than to direct the 
courts to disregard defects or irregularities 
in the posted and recorded notice and the 
failure to do any of the other acts made 
necessary to complete a location, when it 
appears that such acts have in fact been 
done before a location of the same ground 
has been made by another, do not ex- 
cuse the performance of any act, even 
though the subsequent locator has notice 
of a prior location which does not comply 
with the statute. Ringling v. Mahurin, 59 
M 38, 48, 197 P 829. 


Independent Acts to Be Done 


The law contemplates that the location 
of a mining claim shall consist of a num- 
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ber of distinct acts which are independent 
of each other. The last that may be done 
does not relate back to the first, and all 
must be performed before a legal location 
exists. Gonu v. Russell, 3 M 358, 363; 
MeKay v. McDougall, 25 M 258, 266, 64 
P 669; Thornton v. Kaufman, 40 M 282, 
286,°106 .P 361. 


Notice 


For decisions as to the requisites of a 
valid location of a mining claim and the 
sufficiency or insufficiency of notice of lo- 
eation and declaratory statement under 
former statutes, see, generally, McBurney 
v. Berry, 5 M 300, 5 P 867; Garfield Min. 
& Mill Co. v. Hammer, 6 M 53, 8 P 153; 
Upton v.09 Larkinji17 (M/0449,0 17 32 ies; 
O’Donnell v. Glenn, 8 M 248, 19 P 302; 
Flick v. Gold Hill & Lee Mountain Min. 
Co., 8 M 298, 20 P 807; Gamer v. Glenn, 8 
M 371, 20 P 654; Freezer v. Sweeney, 8 M 
508, 21 P 20; O’Donnell v. Glenn, 9 M 452, 
23 P 1018; Metealf v. Prescott, 10° Mazais 
25 P 1037; Shreve v. Copper Bell Min. Co., 
11 M 309, 28 P 315; Brownfield v. Bier, 15 
M 403, 39 P 461; McCowan v. Maclay, 16 
M 234, 40 P 602; Bramlett v. Flick, 23 M 
95, 57 P 869; Purdum v. Laddin, 23 M 387, 
59 P 1538; McKay v. McDougall, 25 M 258, 
64 P 669; Walker v. Pennington, 27 M 369, 
71 P 156; Wilson v. Freeman, 29 M 470, 75 
P 84; Mares v. Dillon, 30 M 117, 75 P 963; 
Hickey v. Anaconda Copper Min. Co., 33 
M 46, 81 P 806; Dolan v. Passmore, 34 M 
277, 85 P 1034; Helena Gold & Iron Co. 
v. Baggaley, 34 M 464, 87 P 455; Butte 
Consolidated Min. Co. v. Barker, 35 M 327, 
89 P 302; Butte Northern Copper Co.:v. 
Radmilovich, 39 M 157, 101 P 1078; Tigge- 
man v. Mrzlak, 40 M 19, 105 P 77; Giber- 
son v. Tuolumne Copper Min. Co., 41 M 
396, 109 P 974; Consolidated ete. Min. Co. 
v. Struthers, 41 M 565, 575, 111 P 152. 


Placer Rights Subject to Right to Mill 
Tailings 

The locator of a placer mining claim 
does not have the right to mill tailings 
placed thereon by the operator of a quartz 
mine which have not been abandoned; the 
owner of the tailings having had a right to 
deposit them upon the public domain or 
upon lands of which he had possession, and 
a mineral location thereafter made upon 
such lands is subject to the right of the 
prior deposit. Conway v. Fabian, 108 M 
287, 305, 89 P 2d 1022. 


Possession Alone Insufficient 


A location of a mining claim is not made 
by taking possession alone, but by work- 
ing on the ground, recording, and doing 
whatever else is required for that pur- 
pose by the acts of Congress and the local 
laws and regulations. Upton v. Larkin, 
5 M 600, 603, 6 P 66; Garfield M. & M. Co. 
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v. Hammer, 6 M 53, 59, 8 P 158; Purdum 
v. Laddin, 23 M 387, 389, 59 P 153. 


Power to Swing Claim 


Though a locator has posted a notice 
under state and federal statutes stating 
the general course of the vein, he may, 
within ninety days, swing his claim in 
any direction required to include the vein, 
where no bad faith is shown. Sanders v. 
Noble, 22 M 110, 117, 55 P 1037. 


Prior Right by Discovery and Notice 


By discovery and the posting of notice 
of claim, the discoverer acquires a right 
to make a location to the exclusion of one 
who thereafter enters and makes a loca- 
tion pending the time allowed by this sec- 
tion to complete the marking of the 
boundaries and the required excavation 
work. Ferris v. MeNally, 45 M 20, 26, 121 
P 889. 


Quartz Lode Claim 


Under Political Code of 1895 the only 
way the locator of a quartz lode mining 
claim could manifest his intention to claim 
the ground embraced within his bound- 
aries, in good faith under the mining laws, 
was by means either of a discovery shaft 
or a crosscut sunk or made from an open- 
ing upon the claim sought to be located, 
and not upon grounds over which he had 
not complete control as a matter of right, 
or from which he might be excluded at 
any time at the option of another. Butte 
Consolidated Min. Co. v. Barker, 35 M 
327, 334, 89 P 302. 


Relative to the successive steps for mak- 
ing a valid location of a quartz lode min- 
ing claim, see Butte Consolidated Min. Co. 
v. Barker, 35 M 327, 333, 89 P 302, 90 P 
177; Butte Northern Copper Co. v. Rad- 
milovich, 39 M 157, 162, 101 P 1078; 
Thornton v. Kaufman, 40 M 282, 286, 106 
P 361; Orton v. Bender, 43 M 263, 265, 
115 P 406. 


Rights against Subsequent Locator with 
Notice 


Under section 50-713, the failure to 
record a verified location of a mining 
claim does not operate to deprive the 
locator of his interest therein as against 
one who enters the property and makes a 
subsequent location with notice of the 
prior claim. Harvey v. Havener, 135 M 
437, 340 P 2d 1084. 


Substantial Compliance Necessary 


There can be no valid location of a min- 
ing claim without a discovery and a com- 
plianee with the requirements of the state 
statute. Upton v. Larkin, 7 M 449, 456, 
17 P 728; Sanders v. Noble, 22 M 110, 117, 
55 P 1037; Baker v. Butte City Water Co., 
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28 M 222, 226, 72 P 617; Ferris v. Me- 
Nally, 45 M 20, 25, 121 P 889. 

Where the locator of a lode mining 
claim failed to comply with the require- 
ments of the statute relative to complet- 
ing his location after the posting of his 
declaratory statement, and another made 
a location conflicting with the claim of the 
prior discoverer, the area in conflict did 
not revert to the publie domain, but in- 
ured to the benefit of the junior locator 
who, by performing the necessary work re- 
quired by statute, became entitled to the 
possession of it. Helena Gold & Iron Co. 
v. Baggaley, 34 M 464, 475, 87 P 455. See 
Street v. Delta Mining Co., 42 M 371, 381, 
112 P 701; Ferris v. McNally, 45 M 20, 27, 
121 P 889. 


Where the locator had posted his notice 
a considerable distance away from the 
point of discovery, but about a month 
thereafter sank his discovery shaft at the 
point where he posted his notice, and in 
the meantime another had made discovery 
and posted his notice, the location of the 
former must be postponed to the date when 
he posted his notice at the point of dis- 
covery because of the intervening rights 
of the latter. Butte Northern Copper Co. 
v. Radmilovich, 39 M 157, 162, 163, 101 P 
1078. 


Evidence that the locator of a mining 
claim substantially complied with the re- 
quirements of the federal statutes is not 
alone sufficient to a valid location, a sub- 
stantial compliance with the state statutes 
also being required. Ringling v. Mahurin, 
59 M 38, 48, 197 P 829. 


The provisions of this section, calling 
for the posting of a notice of location of 
a quartz lode mining claim containing a 
statement of the number of feet claimed 
along the course of the vein from the point 
of discovery, and of the next section, re- 
quiring the recordation of a certificate of 
location in the office of the county clerk 
showing the direction and distance claimed 
along the course of the vein, ete., must be 
substantially complied with. Thompson 
v. Barton Gulch Min. Co., 63 M 190, 206, 
207 P 108. 


References 


Lehman v. Sutter, 60 M 97, 103, 198 
Pe1100; 


Collateral References 


Mines and Minerals¢=20. 

58 C.J.S. Mines and Minerals § 46. 

36 Am. Jur. 331, Mines and Minerals, 
§§ 77 et seq. 


“Discovery,” under mining laws, of 
radioactive minerals such as uranium. 66 
ALR 2d 560. 

Mining grubstake contracts. 70 ALR 2d 
904. . 
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50-702. (7366) Record of certificate of location. Within sixty days 
after posting the notice of location, and for the purpose of constituting 
constructive notice of the location, the locator shall record his location in 
the office of the county clerk of the county in which such mining claim is 
situated. Such record shall consist of a certificate of location containing: 

1. The name of the lode or claim. 

2. The name of the locator or locators, if there be more than one. 

3. The date of location, and such description of said claim, with 
reference to some natural object or permanent monument, as will identify 
the claim. 

4. In the case of a lode claim, the direction and distance claimed 
along the course of the vein each way from the discovery shaft, cut, or 
tunnel, with the width claimed on each side of the center of the vein. 

5. In the case of a placer claim, the dimensions of area of the claim, 
and the location thereon on the discovery shaft, cut, or tunnel. 

6. The locator and claimant, at his option, may also set forth, in such 
certificate of location, a description of the discovery work, the corner 
monuments, and the markings thereon, and any other facts showing a 
compliance with the provisions of this law. Such certificate of location 
must be verified, before some officer authorized to administer oaths, by 
the locator, or one of the locators if there be more than one, or by 
authorized agent. In the case of a corporation, the verification may be 
made by any officer thereof, or by an authorized agent. When the verifica- 
tion is made by an agent, the fact of the agency shall be stated in the 
affidavit. A certificate of location so verified, or a certified copy thereof, 


is prima-facie evidence of all facts properly recited therein. 


History: Ap. p. Sec. 3612, Pol. C. 1895; 
amd. Sec. 2, p. 141, L. 1901; amd. Sec. 2, 
Ch. 16, L. 1907; Sec. 2284, Rev. C. 1907; 
re-en. Sec. 7366, R. C. M. 1921. 


Invalid Certificates as Cloud on Title 


Recorded certificates of location may be- 
cloud the title when apparently valid but 
actually, under the mining law, invalid. 
Hopkins v. Walker, 244 US 486, 491, 61 
L, Ed 1270, 378 Ct 711. 


Location Notices 


In action to quiet title to mining claims, 
location notices of defendants were void 
where they were so indefinite and uncer- 
tain that it would be very difficult or per- 
haps impossible, to locate the corners of 
the claims. Robinson v. Laffoon, 131 M 
446, 311 P 2d 768, 771. 


Necessity for Substantial Compliance 


The provisions of local statutes relative 
to the location and recording notice of the 
location of mining claims are not only 
valid, but they are mandatory, and must 
be substantially complied with in order 
that the locator may acquire any right 
under his location. Wison v. Freeman, 2 M 
470, 474, 75 P 84;,Gonu v. Russell, 3 M 
358, 362; Purdum v. Laddin, 23 M 387, 389, 


59 P 153; Walker v. Pennington, 27 M 
369, 376, 71 P 156; Baker v. Butte City 
Water, Co., 28 M 222, 226,072, sol7- 
affirmed in Butte City Water Co. v. Pee 
196 US 119,49 Ly Md 409,' 25°S* Ute 
Hahn v. James, ts eds Bs a Se Vics «oe 5 965: 
Mares v. Dillon, 30 M 117, 131, 75 Pp 
963; Dolan v. Passmore, 34 ais tat, 
85 P 1034; Helena ete. Iron Co. v. Bag- 
galey, 34 M 464, 469, 87 P 455; Butte 
Northern Copper Co. v. Radmilovich, 39 
Mi157,1161,101.P e078. 

The provisions of the preceding see- 
tion, calling for the posting of a notice of 
location of a quartz lode mining claim 
containing a statement of the number of 
feet claimed along the course of the vein 
from the point of discovery, and of this 
section, requiring the recordation of a cer- 
tificate of location in the office of the 
county clerk showing the direction and 
distance claimed along the course of the 
vein, ete., must be substantially complieg 
with. Thompson v. Barton Gulch Min. Co., 
63 M 190, 206, 207 P 108. 


Rights against Subsequent Locator with 
Notice 

Under section 50-713, the failure to 
record a verified location of a mining 
claim does not operate to deprive the 
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locator of his interest therein as against 
one who enters the property and makes 
a subsequent location with notice of the 
prior, claim. Harvey v. Havener, 135 M 
437, 340 P 2d 1084. 


Statement Must Be Self-Evident 


The declaratory statement of a mining 
-location. required to be filed for record 
cannot be supplemented by proof of what 
was actually done in the premises. Hahn 
-v. James, 29 M 1, 4,:73 P 965;.Dolan v. 
Passmore, 34 M 277, 280, 85 P 1034. 


Statement Must Be Verified 


A declaratory statement of location of 
quartz mining claim, required to be re- 
corded, must be under oath. Russell v. 
‘ Hoyt, 4 M 412, 421, 2 P 25; McBurney v. 
Berry, 5 M 300, 302, 5 P 567; O’Donnell v. 
Glenn, 8 M 248, 255, 19 P 302; O’Donnell 
v. Glenn, 9 M 452, 460, 23 P1018; Metcalf 
.v. Prescott, 10 M 283, 293, 25 P 1037; Mat- 
tingly v. Lewisohn, 13 M 508, 519, 25 P 
111; Davidson v. Bordeaux, 15 M 245, 251, 
38 P 1075; Brownfield v. Bier, 15 M 403, 
416, 39 P 461; McCowan v. Maclay, 16 M 
234, 236, 40 P 602. In O'Donnell v. Glenn, 
8 M 248, 19 P 302, the supreme court held 
that a declaratory statement which does 
not contain the required affidavit is void, 
and that decision has since then been fol- 
lowed uniformly. Washoe Copper Co. v. 
Junila, 43 M .178, 183,-115 P 916. See 
Hickey v. Anaconda Copper Min. Co., 33 
M 46, 62, 81 P 806. 

A location notice, the affidavit to which 
did not contain notarial evidence that the 
party making it took an oath, or was ever 
present before the officer, was held to be 
sufficient. Metcalf v. Prescott, 10 M 283, 
294, 25 P 1037. So, too, an affidavit to 
‘the declaratory statement of a quartz lo- 


50-703. 


(7367) Effect of earlier recorded mining locations. 


50-704 


cation, which disclosed that the statement 
was sworn to one year before the location 
of the lode, was considered fatal to the 
validity of the location in the: absence of 
proof that the affidavit was wrongly dated 
by mistake of the notary. Berg v. Koegel, 
16 M 266, 267, 40 P 605. But where it ap- 
peared that the declaratory statement was 
sworn and subscribed to before an officer 
having power to administer an oath,. it 
was valid although affiant’s name did not 
appear in the body of the instrument. 
Davidson v. Bordeaux, 15 M 245, 251, 38 
P1075. 

An affidavit to a. declaratory statement 
of a quartz mining claim, made on infor- 
mation, has been held sufficient under a 
former statute, in Wenner: v. McNulty, 7 
M 30, 35, 14 P 648, and the fact that the 
locator verified the statement on informa- 
tion only, instead of on his personal knowl- 
edge, did not render the statement void 
under. a statute requiring such statement 
to be verified by the “oath of the locator.” 
In the absence of proof tending to impeach 
the truth of the facts stated in a declara- 
tory statement for a mining claim, it is 
immaterial to an adverse locator that the 
declaration was verified on information 
only. Mares v. Dillon, 30 M 117, 134, 75 
P2963: 


References 
Ringling v. Mahurin, 59 M 38, 46 et seq., 


197-820; Lehman Vv. Sutter, 60 M 97, 103, 
198.2 1100. 


Collateral References 

Mines and Minerals@21, 22 

58 C.J.S. Mines and Minerals § 49. 

36 Am. Jur. 346, Mines and Minerals, 
§§ 95 et seq. 


All placer 


“mining locations or locations of valuable mineral deposits which have 
heretofore been recorded in the office of the county clerk or recorder, have 
the same force and effect as though such records had been authorized by 
law, except in cases where the rights of third persons had been acquired 
before the passage of this code; and such record is entitled to be admitted 
in evidence’in any court. 


History: En. Sec. 3613, Pol. C. 1895; ward into subsequent codes. The section 


re-en. Sec. 7367, R. C. M. 1921. 


Compiler's Note 


A portion of this section was omitted 
as it was printed in the 1921 Code and 


is set out above as enacted in 1895. 


Collateral References 


Mines and Minerals¢=22. 
58 C.J.S. Mines-and Minerals § 56. 


such erroneous printing was carried for- 


50-704. (7 368) Recording of affidavit of performance of annual work. 
The owner of a lode or placer claim who performs or causes to be per- 
formed the annual work, or makes the improvements required by the laws 
‘of the United States in order to prevent the forfeiture of the claim, may, 
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within twenty days after the annual work, file in the office of the county 
clerk of the county in which such claim is situated an affidavit of his own, 


or an affidavit of the person who performed such work or made the 


improvements, showing: 


1. The name of the mining claim, and where situated; 
2. The number of days’ work done, and the character and value of 


the improvements placed thereon; 


3. The date of performing such work, and of making the improve- 


ments ; 


4. At whose instance the work was done or the improvements made; 


5. The actual amount paid for work and improvements, and by whom 
paid when the same was not done by the owner. 


Such affidavits, or a certified copy thereof, are prima-facie evidence of 


the facts therein stated. 


History: En. Sec. 1483, 5th Div. Comp. 
Stat. 1887; amd. Sec. 3614, Pol. C. 1895; 
re-en. Sec. 7368, R. C. M. 1921. Cal. Civ. 
C. Sec. 1426m. 


Oral Evidence 


The affidavit of annual representation 
is prima-facie evidence of the facts re- 
cited, but oral evidence may be given to 
prove that the work was done, and it will 
not be regarded as error to admit the af- 
fidavit. Davidson v. Bordeaux, 15 M 245, 
250, 38 P 1075. 


Payment for Work Done 


Where labor performed as annual rep- 
resentation upon a mining claim is done 
by other than the owner, it is not neces- 
sary that such work be actually paid for 


by the owner in order to be effectual for 
that purpose. Coleman v. Curtis, 12 M 
301, 304, 305, 30 P 266. 


Preservation of Evidence 


Such statutes as this relate, not to the 
effect of doing the work, or making the 
improvements, as required by law, but to 
the method of preserving prima-facie evi- 
dence of the fact that such requirement 
has been fulfilled. Coleman v. Curtis, 12 
M 301, 305, 30 P 266; Davidson v. Bor- 
deaux, 15 M 245, 250, 38 P 1075. 


Collateral References 


Mines and Minerals€23(4). 

58 C.J.S. Mines and Minerals § 75. 

36 Am. Jur. 365, Mines and Minerals, 
§§ 115 et seq. 


50-705. (7369) Millsites. Millsite claims may be located and recorded 
in the same manner as other claims, except that no discovery or discovery 
work is required. Where a millsite claim is appurtenant to a mining claim, 
the certificate of location of such millsite claim shall describe, by appropri- 
ate reference, the mining claim to which it is appurtenant. 


History: En. Sec. 3, Ch. 16, L. 1907; 
Sec. 2285, Rev. C. 1907; re-en. Sec. 7369, 
R. C. M. 1921. 


References 


Cited or applied as section 2285, Revised 
Codes, in Ringling v. Mahurin, 59 M 88, 
46, 197 P 829; Hopkins v. Walker, 244 
U 8 486, 491, 61 L Ed 1270, 37 S Ct 711. 


50-706. (7370) Relocation of abandoned claim. The relocator of an 
abandoned or forfeited mining claim may adopt as his discovery any shaft 
or other working, existing upon such claim at the date of the relocation, 
in which the vein, lode, or deposit is disclosed, but, in such shaft or other 
working, he shall perform the same discovery work as is required in the 
ease of an original location. 

History: En. Sec. 4, Ch. 16, L. 1907; 


Sec. 2286, Rev. C. 1907; re-en. Sec. 7370, 
R. C. M. 1921. 


Intent to Abandon 


In determining what constitutes aban- 
donment of personal property (in the in- 
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References 

Ringling v. Mahurin, 59 M 38, 46, 197 
P 829; Lehman v. Sutter, 60 M 97, 103, 198 
Pala: 


stant case mill tailings), the paramount 
object of inquiry is the intention of the 
owner to abandon, gathered from his acts 
or statements; hence where the owner of 
a mill tailing dump took measures to pre- 
serve it at considerable expense for future 
treatment, there was no abandonment. 
Conway v. Fabian, 108 M 287, 306, 89 P 
2d 1022. 


Collateral References 


Mines and Minerals@=26. 

58 C.J.S. Mines and Minerals § 85. 

36 Am. Jur. 349, Mines and Minerals, 
§§ 99 et seq. 


50-707. (7371) Rights of relocator. The rights of a relocator of any 
abandoned or forfeited mining claim, hereafter relocated, shall date from 
the posting of his notice of location thereon, and, while he is duly perform- 
ing the acts required by law to perfect his location, his rights shall not be 
affected by any re-entry or resumption of work by the former locator or 
claimant. 


History: En. Sec. 5, Ch. 16, L. 1907; 
Sec. 2287, Rev. C. 1907; re-en. Sec. 7371, 
R. C. M. 1921. 


Relocation under Former Statutes 


Relocation of mining claims under for- 
mer statutes. McKay v. McDougall, 25 M 


258, 64 P 669. 


50-708. (7372) Amended location. A locator or claimant may at any 
time amend his location, and make any change in the boundaries which 
does not involve a change in the point of discovery as shown by the 
discovery shaft, by marking the location as amended upon the ground, and 
filing an amended certificate of location conforming to the requirements 
of an original certificate of location. A defect in a recorded certificate of 
location may be cured by filing an amended certificate. 


History: En. Sec. 6, Ch. 16, L. 1907; Collateral References 
Sec. 2288, Rev. C. 1907; re-en. Sec. 7372, Mines and Minerals€=14(1), 21(3), 26. 


R. C. M. 1921. 58 C.J.S. Mines and Minerals §§ 34, 53, 
84. 
References 36 Am. Jur., Mines and Minerals, p. 336, 
Harvey v. Havener, 135 M 437, 340 Pg 89; p, 349, § 98. 
2d 1084. 
50-709. (7373) Relocation by owner. A locator or claimant may at 


any time relocate his own claim for any purpose, except to avoid the 
performance of annual labor thereon, and, by such relocation, may change 
the boundaries of his claim, or the point of discovery, or both, but such 
relocation must comply in all respects with the requirements of this law 
as to an original location. 


History: En. Sec. 7, Ch. 16, L. 1907; 
Sec. 2289, Rev. C. 1907; re-en. Sec. 7373, 
R. C. M. 1921. 


References 
Ringling v. Mahurin, 59 M 38, 46, 197 
P 829; Harvey v. Havener, 135 M 487, 


Failure to Excavate 340 P 2d 1084. 


Where relocators of their own claims did 
not do the excavation work required to be 
done, under this section, before another 
had located the same ground, their at- 
tempted relocations were nugatory. Leh- 
man v. Sutter, 60 M 97, 103, 198 P 1100. 


Collateral References 


. 86 Am. Jur. 351, Mines and Minerals, 
§ 101. 


50-710. (7374) Amendment or relocation not a waiver of acquired 
rights. Where a locator or claimant amends or relocates his own claim, 


455 


50-711 MINES AND MINING 

such amendment or relocation shall not be construed as a waiver of any 
right or title acquired by him by virtue of the previous location or record 
thereof, except as to such portions of the previous location as may be 
omitted from the boundaries of the claim as amended or relocated. As to 
the portion of ground included both in the original location and the 
location as amended or relocated, he may rely either upon the original 
location or the location as amended or relocated, or upon both; provided, 
that nothing herein contained shall be construed as permitting the locator 
or claimant to hold a tract which does not include a valid discovery. 


History: En. Sec. 8, Ch. 16, L. 1907; 
Sec. 2290, Rev. C. 1907; re-en. Sec. 7374, 
R. C. M. 1921. 


References 


Harvey v. Havener, 135 M 437, 340 P 
2d 1084. 


50-711. (7375) Rights of third persons not affected. No amendment 
or relocation of a mining claim by the locator or claimant thereof shall 
interfere with the right of any third person existing at the time of such 


-amendment or relocation. 


History: En. Sec. 9, Ch. 16, L. 1907; 
Sec. 2291, Rev. C. 1907; re-en. Sec. 7375, 
R. C. M. 1921. 


Actual Knowledge 


Where subsequent locators had actual 
knowledge of prior locations and the only 
defects on which they relied in attempting 
to prove that the claim of the prior loca- 
tors was of no force and effect were defects 
in a recorded certificate which, under 


section 50-718, did not deprive the loca- 
tors of their rights, they could not rely 
on this section to avoid the force and 
effect of seetions 50-708 through 50-710. 
Harvey v. Havener, 135 M 437, 340 P 2d 
1084. 


Collateral References 


Mines and Minerals@~27. 
58 C.J.S. Mines and Minerals § 57. 


50-712. (7376) Validating locations heretofore made. All mining lo- 


cations, made and recorded under the laws of this state heretofore in 
force, that in any respect have failed to conform to the requirements of 
such laws, shall, nevertheless, in the absence of the rights of third persons 
accruing prior to the passage of this act, be valid, if the making and 
recording of such locations conform to the requirements of this act. 


History: En. Sec. 10, Ch. 16, L. 1907; 
Sec. 2292, Rev. C. 1907; re-en. Sec. 7376, 
R. C. M. 1921. 


~ Retroactivity 
' This section has a retroactive effect, and 
a failure to comply with the statutes as to 


sequent issuance of patent. Butte & Su- 
perior Copper Co. v. Clark-Montana Realty 
Co., 248 Fed 609, 614. 


References 


Ringling v. Mahurin, 59 M 38, 47, 197 
P 829. 


recordation of locations is cured by sub- 


50-713. (7377) Defective locations good against persons with notice. 
The period of time prescribed by this law for the performance of any act 
shall not be deemed mandatory where the act is performed before the 
rights of third persons have intervened, and no defect in the posted notice 
or recorded certificate shall be deemed material, except as against one who 
has located the same ground, or some portion thereof, in good faith and 
without notice. Notice to an agent, who makes a location in behalf of 
another, shall be deemed notice to his principal, and notice to one of 
several coclaimants shall be deemed notice to all. 


History: En. Sec. 11, Ch. 16, L. 1907; 
Sec. 2293, Rev. C. 1907; re-en. Sec. 7377, 
R. C. M. 1921. 


Failure to Record 


Under this section, the failure to record 
a verified location of a mining claim does 
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not operate to deprive the locator of his 
interest therein as against one who enters 
the property and makes a_ subsequent 
location with notice of the prior claim. 
Harvey v. Havener, 135 M 437, 340 P 2d 
1084. 


Notice to Subsequent Locators 


In view of the provision of this section, 
that defects in a recorded certificate of 
location of a mining claim shall not be 
deemed material where the person relying 
on the defects made his location with 


notice thereof, allegations in his complaint, — 


in an action to determine an adverse claim, 
relating to such defects are immaterial. 
Lehman v. Sutter, 60 M 97, 102, 198 P 
1100. 

In action to quiet title it appeared that 
defendants were aware of the claims of 
plaintiffs and were watching to ascertain 
whether plaintiffs performed their assess- 
ment work. Plaintiffs had been interested 
in their claims for 21 years and they were 
originally located in 1930. One of the de- 
fendants had been familiar with the area 
of the claims since 1932. Defendants in 
such circumstances could not maintain 


00-714. 


(7378) Effect of patent. 


50-715 


that they located their claims without no- 
tice of the prior claims of plaintiffs. Rob- 
inson v. Laffoon, 131 M 446, 311 P 2d 
768, 772. 


Title Required to Take Advantage of 
Defects 


In an action in ejectment to recover pos- 
session of a mining claim, where defend- 
ants did not attempt to show title in 
themselves to the portion of the claim in 
dispute, either by location or any other 
method provided for by the federal stat- 
utes, they were in no position to take ad- 
vantage of alleged defects in the original 
and amended declaratory statements of 
location. Consolidated ete. Min. Co. v. 
Struthers, 41 M 565, 575, 111 P 152. 


References 


Cited or applied as section 2293, Revised 
Codes, in Heilman v. Loughrin, 57 M 380, 
188 P 370; Ringling v. Mahurin, 59 M 38, 
47, 197 P 829. 


Collateral References 


Mines and Minerals@29 (4, 5). 
58 C.J.S. Mines and Minerals § 115. 


The issuance of a United States 


patent for a mining claim shall be deemed conclusive that the requirements 
of the laws of this state, relative to the location and record of such mining 
elaim, have been duly complied with; provided, however, that where 
questions of priority are involved, the date of the location shall be an 
issuable fact where it is claimed to have been prior to the date of the 


record of the location. 


History: En. Sec. 12, Ch. 16, L. 1907; 
Sec. 2294, Rev. C. 1907; re-en. Sec. 7378, 
R. C. M. 1921. 


Amendment of Description 


A locator, who had misdescribed his 
claim as running easterly and westerly, 
was entitled under this section to file an 
amended declaratory statement that the 
claim ran in a northerly and southerly di- 
rection, to correspond to the staking of 
the claim on the ground. Wilson v. Free- 
man, 29 M 470, 476, 75 P 84. 


Rejection by Federal Land Department 
Where the federal land department did 
not merely reject an application for patent 
to placer mining location, but declared 
that the ground covered thereby was non- 
mineral in character and that the location 


50-715. 


was null and void, the force and effect of 
the location was destroyed, the land within 
its boundaries reverted to the public do- 
main, and only the federal government 
could question the right of another to 
enter thereon and reclaim mill tailings 
deposited on it. Conway v. Fabian, 108 
M 287, 318, 89 P 2d 1022. 


References 


Cited or applied as section 2294, Revised 
Codes, in Butte & Superior Copper Co. v. 
Clark-Montana Realty Co., 248 Fed 609, 
614, 


Collateral References 

Mines and Minerals@—44. 

58 -C.J:S8. Mines and Minerals § 115. 

36 Am. Jur. 369, Mines and Minerals, 
§§ 122 et seq. 


(7379) Amended locations. If at any time the locator of any 


mining claim heretofore or hereafter located, or his successors or assigns, 
shall apprehend that his original declaratory statement was defective or 
erroneous, or that the requirements of law had not been complied with, or 
shall be desirous of changing his boundaries, or taking in any part of an 
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overlapping claim which has been abandoned, or in ease his original 
declaratory statement was filed prior to the passage of this law and he 
shall be desirous of securing the benefit of this act, such locator, or his 
successors or assigns, may file an additional or amended declaratory 
statement subject to the provisions of this act; provided, that such 
relocation or filing of the amended or additional declaratory statement 
shall not interfere with the existing rights of others at the time of such 
relocation or filing of the amended or additional declaratory statement, 
and no such relocation or amended or additional declaratory statement, 
or other record thereof, shall preclude the claimant or claimants from 
proving any such title as he or they may have held under the previous 
location and notice thereof. 


History: En. Sec. 1, p. 56, L. 1901; 
re-en. Sec. 2295, Rev. C. 1907; re-en. Sec. 
7379, "Re 1Ci=M. 1921.) Cal. Civic? Sec: 
1426h. 


Change of Name of Claim 


The addition of a word to the name of 
a mining claim in an amended declaratory 
statement was insufficient to invalidate 
the statement, where such statement de- 
clares on its face that it is an amended 
declaratory statement, and the ground em- 
braced therein is the same as in the orig- 
inal. Butte Consolidated Min. Co. v. 
Barker, 35 M 327, 337, 89 P 302. 


Relation Back of Amendment 


An amended declaratory statement re- 
lates back to the date of the original loea- 
tion, by virtue of the locator’s discovery, 
his prior possession, the posting of the 


notice, the marking of the boundaries, the 
doing of the necessary development work, 
and the attempted compliance with the 
law relating to the filing of the declara- 
tory statement for record. Butte Consol- 
idated Min. Co. v. Barker, 35 M 327, 336, 
89 P 302. See Giberson v. Tuolumne Cop- 
per Min. Co., 41 M 396, 400, 109 P 974. 

An amended declaratory statement con- 
fers no rights which did not exist prior 
to the filing of the amended statement, 
but relates back to the first location. Mil- 
waukee Gold Extraction Co. v. Gordon, 
37 M 209, 224, 95 P 995. See Giberson v. 
Tuolumne Copper Min. Co., 41 M 396, 400, 
109 P 974. 


Collateral References 


Mines and Minerals€21(3). 
58 C.J.S. Mines and Minerals § 53. 


50-716. (7380) Effect of amended or additional declaratory statement 
heretofore filed. Any amended or additional declaratory statement which 
may have been heretofore filed by a locator, or his successors or assigns, 
shall have the same force and effect and be subject to the same terms and 
conditions as though the same had been filed under the provisions of the 
preceding section. 


History: En. Sec. 2, p. 57, L. 1901; 
re-en. Sec. 2296, Rev. C. 1907; re-en. Sec. 
7380, R. C. M. 1921. 


References 


Wilson v. Freeman, 29 M 470, 476, 75 
P 84 and in Consolidated ete. Mining Co. 
v. Struthers, 41 M 565, 575, 111 P 152. 


CHAPTER 8 


MINING—RIGHTS OF WAY 


Section 50-801. Owners of mines have right of way. 


50-802. Right of way for road or ditch. 

50-803. Proceedings to obtain right of way. 

50-804. Proceedings before the court. 

50-805. Commissioners to be appointed. 

50-806. Damage to be assessed by commissioners. 

50-807. Report of commissioners may be set aside. 

50-808. Right of way may be upon payment of damages assessed. 
50-809. Appeal from the assessment of damages—how taken. 
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50-810. Trial on appeal—costs. 

50-811. Costs, how paid. 

50-812. Final appeal may be taken to supreme court. 

50-813. Eminent domain for open pit mining—agreement to purchase resi- 

dential property required. 

50-814, Alternate roads and alleys to be constructed. 

50-815. Measure of compensation for residential property. 

50-816. Notice to owners of condemnation for open pit mining—filing of plat. 
50-801. (7382) Owners of mines have right of way. The owner of a 


mining claim held under the laws of the United States by patent or other- 
wise, or under the local laws and customs of the state, has a right of way 
over and across the land or mining claim, patented or otherwise, of 
another, as prescribed in this chapter. 


History: En. Sec. 1, p. 597, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 886, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1495, 
Comp. Stat. 1887; amd. and re-en. Sec. 
3630, Pol. C. 1895; re-en. Sec. 2297, Rev. 


Collateral References 


Effect, as between lessor and lessee of 
provision in mineral lease purporting to 
accept or reserve a previously granted 
right of way or other easement through, 


C. 1907; re-en. Sec. 7382, R. C. M. 1921. over, or upon the premises. 49 ALR 2d 


References 1191. 


Cited or applied as section 3630, Polit- 
ical Code, in M. O. P. Co. v. B. & B. C. M. 
Co., 25 M 427, 429, 65 P 420. 


50-802. (7383) Right of way for road or ditch. Whenever a mine or 
mining claim is so situated that it cannot be conveniently worked without 
a road thereto, or a ditch to convey water thereto, or a ditch or a cut to 
convey the water therefrom, or without a flume to carry water and tailings 
therefrom, or without a shaft or tunel thereto, which road, ditch, cut, 
flume, or tunnel must necessarily pass over, under, through, or across any 
lands or mining claims owned or occupied by another, such owner is 
entitled to a right of way for said road, ditch, cut, flume, shaft, or tunnel 
over, under, through, and across the lands or mining claims belonging to 
another, upon compliance with the provisions of this chapter. 


History: En. Sec. 2, p. 597, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 887, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1496, 
Comp. Stat. 1887; amd. and re-en. Sec. 
3631, Pol. C. 1895; re-en. Sec. 2298, Rev. 
C. 1907; re-en. Sec. 7383, R. C. M. 1921. 


References 

Cited or applied as section 1496, Fifth 
Division, Compiled Statutes of 1887, in 
Glass v. Basin M. & C. Co., 22 M 151, 55 
P 1047. 


50-803. 


Collateral References 


Eminent Domain¢—33; Mines and Min- 
erals€=29, 88. 

29 C.J.S. Eminent Domain § 56; 58 C.J. 
S. Mines and Minerals §§ 60, 240. 


Surface owner’s right of access through 
solid mineral seam or vein conveyed to 
another, or through the space left by its 
removal, to reach underlying strata, water, 
oil and gas, ete. 25 ALR 2d 1250. 

Right of mineral lessee to deposit top 
soil, waste materials and the like upon 
lessor’s additional land not being mined. 
26 ALR 2d 1453. 


(7384) Proceedings to obtain right of way. Whenever such 


owner desires to work a mine or mining claim, and it is necessary to enable 
him to do so successfully and conveniently that he should have a right of 
way for any of the purposes mentioned in the foregoing sections; and, if 
such right of way has not been acquired by agreement between him and 
the owner of the land or claims over, under, across, and upon which he 
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seeks to establish such right of way, it is lawful for him to present to the 
judge of the district court a complaint asking that such right of way be 
awarded to him. The complaint must be verified, and contain a particular 
description of the character and extent of the right sought, a description 
of the mine or mining claim of the owner, and the mining claim or claims 
and the lands to be affected by such right of way, with the names of the 
occupants or owners thereof, and may also set forth any tender or offer 


hereinafter mentioned. 


History: En. Sec. 3, p. 597, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 888, 5th 
Div., Rev. Stat. 1879; re-en. Sec. 1497, 
Comp. Stat. 1887; amd. and re-en. Sec. 
3632, Pol. C. 1895; re-en. Sec. 2299, Rev. 
C. 1907; re-en. Sec. 7384, R. C. M. 1921. 


Attempt to Agree Required 


Where a mine owner desires to acquire 
a right of way across the lands of another, 
jurisdiction to consider the petition is not 
conferred unless it affirmatively appears 
therefrom that the petitioners have en- 
deavored in good faith to come to an 


therefor. Glass v. Basin M. & C. Co., 22 
M 151, 55 P 1047. 


Water Rights Condemnation 


The proceedings prescribed by this see- 
tion are not applicable to:a city seeking 
to condemn water rights for the purpose 
of establishing a water supply system. 
City of Helena v. Rogan, 27 M 135,: 69 
Pov: 


Collateral References 


Eminent Domain@—168(1), 191. 
29 C.J.S. Eminent Domain §§ 218, 251. 


agreement with the owners of the lands 


50-804. (7385) Proceedings before the court. Upon the receipt of the 
complaint and filing thereof with the clerk of the court, the judge must 
direct a summons to issue to the defendants named in the complaint, 
requiring them to appear before the judge on a day therein named, which 
must be not less than ten days from the service thereof, and show cause 
why such right of way should not be allowed; the summons may be served 
on each of the parties in the manner prescribed by law for serving sum- 
mons in other actions. | 


_ History: En. Sec. 4, p. 598, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 889, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1498, 
Comp. Stat. 1887; amd. and re-en. Sec. 
3633, Pol. C. 1895; re-en. Sec. 2300, Rev. 
C. 1907; re-en. Sec. 7385, R. C. M. 1921. 


Collateral References 


Eminent Domain¢=180. 
29 C.J.S. Eminent Domain § 242, 


50-805. (7386) Commissioners to be appointed. Upon the return of 
the summons, or upon any day to which the hearing is adjourned, the 
defendants may demur or answer, and issue must be joined, and the judge 
must hear the allegations and proofs of the respective parties, and if, upon 
such hearing, he is satisfied that the claims of the plaintiff can only be 
conveniently worked by means of the privilege asked for, he must make 
an order adjudging and awarding to the plaintiff such right of way, and 
must appoint three commissioners, disinterested persons and residents of 
the county, to assess the damages to the lands or claims affected by such 
order, 


History: En. Sec. 5, p. 598, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 890, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1499, 
“Comp. Stat. 1887; amd. and re-en. Sec. 
3634, Pol, C. 1895; re-en. Sec. 2301, Rev. 
-C. 1907; re-en, Sec. 7386, R. OC. M. 1921. 
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Collateral References 


Eminent DomainG~192. 
29 C.J.S. Eminent Domain § 262. 


RIGHTS OF WAY 50-810 


50-806. (7387) Damage to be assessed by commissioners. The com- 
missioners must be sworn to faithfully and impartially discharge their 
duties, and must without delay examine the property, lands, and claims, 
and assess the damages resulting from such right of way, and report the 
amount to the judge, and if such right of way affects the property of more 
than one person, such report must contain an assessment of damages to 
each person. 


‘History: En. Sec. 6, p. 598, Cod. Stat. Collateral References 
1871, on Jan. 12, 1872; re-en. Sec. 891, 5th Eminent Domain¢=210. 
Div. Rev. Stat. 1879; re-en. Sec. 1500, 29 C.J.S. Eminent Domain § 292. 


Comp. Stat. 1887; amd. and re-en. Sec. 
3635, Pol. C. 1895; re-en. Sec. 2302, Rev. 
C. 1907; re-en. Sec. 7387, R. C. M. 1921. 


50-807. (7388) Report of commissioners may be set aside. For good 
cause shown, the judge may set aside the report of the commissioners and 
appoint three other commissioners. : 


History: En. Sec. 7, p. 599, Cod. Stat. Comp. Stat. 1887; amd. and re-en. Sec. 
1871, on Jan. 12, 1872; re-en. Sec. 892, 5th 3636, Pol. C. 1895; re-en. Sec. 2303, Rev. 
Div. Rev. Stat. 1879; re-en. Sec. 1501, CC. 1907; re-en. Sec. 7388, R. C. M. 1921. 


50-808. (7389) Right of way may be upon payment of damages as- 
sessed. Upon the payment of the sum assessed as damages, and all costs, 
to the persons to whom it is awarded, or the payment of the same to the 
elerk for the use of such person, plaintiff is entitled to the right of way, 
and may immediately proceed to occupy the same and to erect thereon 
such works and structures, and make therein such excavations as may be 
necessary to the use and enjoyment of the right of way so awarded. 


History: En. Sec. 8, p. 599, Cod. Stat. Collateral References 


Div. Rev. Stat. 1879; re-en. Sec. 1502, to mineral and quarry rights. 25 ALR 2d 
Comp. Stat. 1887; amd. and re-en. Sec. 4390. 


3637, Pol. C. 1895; re-en. Sec. 2304, Rev. 
C. 1907; re-en. Sec. 7389, R. C. M. 1921. 


50-809. (7390) Appeal from the assessment of damages—how taken. 
An appeal from the assessment of damages made by the commissioners 
may be taken to the district court by any party interested at any time 
within ten days after the filing of the report of the commissioners. A 
written notice of appeal must be filed with the clerk and served upon 
the opposite party. 


History: En. Sec. 9, p. 599, Cod. Stat. Collateral References 
1871, on Jan. 12, 1872; re-en. Sec. 894, 5th Eminent Domainé238. 
Div. Rev. Stat. 1879; re-en. Sec. 1503, 30 C.J.S. Eminent Domain § 343. 


Comp. Stat. 1887; amd. and re-en. Sec. 
3638, Pol. C. 1895; re-en. Sec. 2305, Rev. 
C. 1907; re-en. Sec. 7390, R. C.. M. 1921. 


50-810. (7391) Trial on appeal—costs. On appeal, the question of the 
amount of damages may be tried by the court or jury as in other cases. 
If the appellant recovers damages exceeding the amount awarded by the 
commissioners, the opposite party must pay the costs of appeal, otherwise 
the appellant. 


History: En. Sec. 10, p. 599, Cod. Stat. Div. Rev. Stat. 1879; re-en. Sec. 1504, 
1871, on Jan. 12, 1872; re-en. Sec. 895, 5th Comp. Stat. 1887; amd. and re-en. Sec. 
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3639, Pol. C. 1895; re-en. Sec. 2306, Rev. Collateral References 
C. 1907; re-en. Sec. 7391, R. C. M. 1921. Eminent Domain€=238, 239, 265(4). 
30 C.J.S. Eminent Domain §§ 343, 372, 
384, 


50-811. (7392) Costs, how paid. All costs and expenses of the pro- 
ceedings under the provisions of this chapter, except as provided in the 
next preceding section, must be paid by the plaintiff, or party making 
the application. The judge may, if the right of way asked for is denied, 
allow the opposite party a reasonable counsel fee. 


History: En. Sec. 3640, Pol. C. 1895; Collateral References 
re-en. Sec. 2307, Rev. C. 1907; re-en. Sec. Eminent Domain@=265(2, 3). 
7392, R. C. M. 1921. 30 C.J.S. Eminent Domain §§ 381, 386. 


50-812. (7393) Final appeal may be taken to supreme court. An 
appeal to the supreme court may be taken by either party, as in other cases. 


History: En. Sec. 3641, Pol. C. 1895; cal Code, in M. O. P. Co. v. B. & B. C. M. 
re-en. Sec. 2308, Rev. C. 1907; re-en. Sec. Co., 25 M 427, 429, 65 P 420. 
7393, R. C. M. 1921. 
Collateral References 


References Eminent Domain@252. 
Cited or applied as section 3641, Politi- 30 C.J.S. Eminent Domain § 346. 


50-813. Eminent domain for open pit mining—agreement to purchase 
residential property required. Whenever the right of eminent domain 
is exercised to acquire estates and rights in land for the purpose of open 
pit mining of the ores, metals or minerals owned by the plaintiff, the de- 
eree shall be granted on condition that the plaintiff protects the public 
in the immediate area by agreeing to purchase all residential property 
within three hundred (300) feet of the surface tract condemned, including 
vacant lots in a residential area, provided the owner or owners. thereof 
serve upon the plaintiff and file with the court a written offer stating the 
amount asked for such property within thirty (30) days from the entry of 
the court order appointing commissioners in said eminent domain proceed- 
ing. In the event the plaintiff and the owner or owners are unable to agree 
upon the compensation to be paid for such property, the court, upon peti- 
tion of either party, may proceed to determine the compensation to be 
paid for such property in the manner prescribed in title 93, chapter 99, 
Revised Codes of Montana, 1947, as amended, for ascertaining the value of 
property taken through the exercise of the right of eminent domain. 


History: En. Sec. 1, Ch. 240, L. 1961. 18 Am. Jur. 703, Eminent Domain, § 74; 


36 Am. Jur. 402, Mi d Mi ] fags 
Collateral References ae) , Mines and Minerals, § 177 


Eminent Domain@=33; Mines and Min- Restrictions on right to remove minerals 
eralsG>838. underneath street, alley, or park. 62 ALR 
29 C.J.8. Eminent Domain §56; 58 2d 1319. 
C.J.S. Mines and Minerals § 273. 


50-814. Alternate roads and alleys to be constructed. Whenever it is 
sought to condemn streets, roads, alleys or highways for the purposes 
stated in section 50-813 hereof there shall also be attached to the complaint 
for condemnation a plat or plats showing the alternate facilities to be pro- 
posed and paid for by the plaintiff, and the court, in its final order of con- 
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demnation, may order the plaintiff to construct such reasonable and ade- 
quate alternate facilities as it deems appropriate under the circumstances. 
History: En. Sec. 2, Ch. 240, L. 1961. Collateral References 


Strip or surface mining, statutory or con- 
tractual obligation to restore surface after. 
1 ALR 2d 575. 


50-815. Measure of compensation for residential property. The measure 
of compensation for the residential property located within three hundred 
(300) feet of the surfaced tract condemned shall be the fair market value 
or the value of similar residential property in a similar area not affected 
by open pit mining operations, whichever the owner of the surface property 
shall elect to receive. 

History: En. Sec. 3, Ch. 240, L. 1961. 


50-816. Notice to owners of condemnation for open pit mining—filing 
of plat. Any party seeking to condemn property for open pit mining pur- 
poses shall serve notice in writing on all residential property owners who 
reside within three hundred (800) feet of the surface tract sought to be 
condemned or in lieu thereof shall file a plat showing the boundaries of 
the property sought to be condemned in the office of the county clerk and 
recorder, and the filing of said plat shall constitute notice to the owner or 
owners not personally served with written notice as herein provided. 

History: En. Sec. 4, Ch. 240, L. 1961. 


CHAPTER 9 


CONSOLIDATION OF BOILER AND MINES INSPECTORS UNDER CONTROL 
OF INDUSTRIAL ACCIDENT BOARD 


Section 50-901. Consolidation boiler, mine and coal mine inspectors. 
50-902. Same—appointment by industrial accident board. 
50-903. Salaries of inspectors. 
50-904. Districting of state for purposes of boiler inspection—rules and regu- 
lations—reports. 
50-905. Inspection fees. 
50-906. Laws continued in force and repealed. 


50-901. (3034) Consolidation boiler, mine and coal mine inspectors. 
The offices of inspector of boilers, the office of inspector of mines, and the 
office of state coal mine inspector are hereby combined and placed under 
the general supervision of the industrial accident board. 


History: En. Sec. 1, Ch. 92, L. 1917; References 
amd. Sec. 1, Ch. 47, L. 1921; re-en. Sec. State ex rel. Nagle v. Page, 98 M 14, 37 
3034, R. C. M. 1921. P 24 575. 


50-902. (3035) Same—appointment by industrial accident board. The 
industrial accident board shall appoint not to exceed four inspectors of 
boilers, one coal mine inspector and two inspectors of quartz mines, all of 
whose terms of office shall be at the pleasure of the industrial accident 
board. 


History: En. Sec. 2, Ch. 92, L. 1917; Cross-Reference 
amd. Sec. 2, Ch. 47, L. 1921; re-en. Sec. Appointment of boiler inspectors, sec. 
3035, R. C. M. 1921. 69-1501. 
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References Collateral References 
State ex rel. Nagle v. Page, 98 M 14, 37 Mines and Minerals€=93; Steam@~4; 
P 2d 575. Workmen’s Compensation€—1084. 


58 C.J.S. Mines and Minerals § 237; 82 
C.J.S. Steam § 14. 


50-903. (3036) Salaries of inspectors. The said officers shall receive 
such annual salaries to be fixed by the industrial accident board, and 
approved by the governor; all of said officers to be paid monthly. 


History: En. Sec. 3, Ch. 92, L. 1917; References 
re-en. Sec. 3036, R. C. M. 1921. State ex rel. Nagle v. Page, 98 M 14, 37 
P 2d 575. 


50-904. (3037) Districting of state for purposes of boiler inspection— 
rules and regulations—reports. The industrial accident board shall dis- 
trict the state for boiler inspection and shall assign one inspector of 
boilers to each such district, and may from time to time change the 
boundaries of said districts and change said inspector of boilers to other 
districts, and said board shall have the power and it shall be its duty to 
provide rules and regulations under which said inspectors of boilers, inspec- 
tors of mines, and coal mine inspector shall perform their duties; and the 
board may require them, in addition to their statutory duties, to make 
the annual inspections, reports, and collections required by the safety 
provisions of sections 92-1206 to 92-1208, 92-1210, 92-1211 and 92-1212. 


History: En. Sec. 4, Ch. 92, L. 1917; References 
re-en. Sec. 3037, R. C. M. 1921. State ex rel. Nagle v. Page, 98 M 14, 37 
Peed. DO. 


Compiler’s Note 


Sections 92-1211 and 92-1212, referred to 
above, were repealed by Sees. 6, 7, Ch. 176, 
Laws 1957. 


50-905. (3038) Inspection fees. All fees collected by the inspectors of 
boilers, the inspectors of mines, and the coal mine inspector shall remain 
the same in amounts as now fixed by law, and when same are collected 
they shall be paid into the state treasury and credited to the industrial 
administration fund as other inspection fees of the industrial accident 
board are now paid and credited. 


History: En. Sec. 5, Ch. 92, L. 1917; References 
re-en. Sec. 3038, R. C. M. 1921. State ex rel. Nagle v. Page, 98 M 14, 37 
P 2d 575. 


50-906. (3039) Laws continued in force and repealed. All-laws that 
now prescribe the qualifications, powers, and duties of the inspectors of 
boilers, inspector of steamboats, inspectors of mines, and coal mine inspec- 
tor, not inconsistent with the provisions of this act, are hereby contiuued 
in full force and effect, and all other acts and parts of acts contrary to 
the provisions of this act are hereby repealed. 


History: En. Sec. 55, Ch. 96, L. 1915; References 
amd. Sec. 6, Ch. 92, L. 1917; re-en. Sec. State ex rel. Nagle v. Page, 98 M 14, 37 
3039, R. C. M. 1921. P 2d 575. 
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TITLE 51 
MONOPOLIES 


Chapter 1. Unfair Practices Act, 51-101 to 51-118. 
2. Monopolies in financing sale of motor vehicles, 51-201 to 51-206. 


CHAPTER 1 
UNFAIR PRACTICES ACT 


Section 51-101. Unfair competition in sale of commodities prohibited. 
51-102. Persons deemed responsible. 
51-103. Sales at less than cost forbidden—cost defined. 
51-104. Enforced sales not basis of cost price. 
51-105. Proof of intent—cost surveys. 
51-106. Fair price for agricultural products, how determined. 
51-107. Exceptions. 
51-108. Rebates forbidden—co-operatives. 
51-109. Attorney general to institute suit, when. 
51-110. Illegal contracts—recovery forbidden. 
51-111. Who may enjoin violations—damages—production of evidence. 
51-112. Penalties for violation of act. 
51-113. Montana trade commission—administration of act by—intervention— 
orders—review—appeals—process—finality of order. 
51-114. Procedure for establishing cost survey—hearing—notice. 
51-115. Hearings and investigations—contempts. 
51-116. Alteration of invoices unlawful. 
51-117. Construction of act. 
51-118. Act how cited. 


NOTE.—The penal law prohibiting and _ restraint of trade is contained in sections 
providing for the punishment of unlawful 94-1104 to 94-1118. 
trusts and monopolies and combinations in 


51-101. Unfair competition in sale of commodities prohibited. It shall 
be unlawful for any person, firm, or corporation, doing business in the 
state of Montana and engaged in the production, manufacture, distribution 
or sale of any commodity, or product, or service or output of a service 
trade, of general use or consumption, or the product or service of any 
public utility, with the intent to destroy the competition of any regular 
established dealer in such commodity, product or service, or to prevent the 
competition of any person, firm, private corporation, or municipal or other 
public corporation, who or which in good faith, intends and attempts to 
become such dealer, to discriminate between different sections, communi- 
ties or cities or portions thereof, or between different locations in such 
sections, communities, cities or portions thereof in this state, by selling or 
furnishing such commodity, product or service at a lower rate in one 
section, community or city, or any portion thereof, or in one location in 
such section, community, or city or any portion thereof, than in another 
after making allowance for difference, if any, in the grade or quality, 
quantity and in the actual cost of transportation from the point of produc- 


465 


51-102 MONOPOLIES 

tion, if a raw product or commodity, or from the point of manufacture, if 
a manufactured product or commodity. This act shall not be construed to 
prohibit the meeting in good faith of a competitive rate, or to prevent a 
reasonable classification of service by public utilities for the purpose of 
establishing rates. The inhibition hereof against locality discrimination 
shall embrace any scheme of special rebates, collateral contracts or any 
device of any nature whereby such discrimination is, in substance or fact, 
effected in violation of the spirit and intent of this act. 


Willfully and knowingly advertising, offering for sale or selling any 
commodity at less than the price stipulated in any contract entered into 
pursuant to the provision of section 51-101, whether the person so adver- 
tising, offering for sale or selling is or is not a party to such contract, is 
unfair competition and is actionable at the suit of any person damaged 


thereby. 


History: En. Sec. 1, Ch. 80, L. 1937. 

NOTE.—The Montana Trade Commis- 
sion referred to in this chapter is created 
and its duties defined by sections 70-201 
to 70-233. 


Cross-Reference 
Fair Trade Act, sees. 85-201 to 85-208. 


Constitutionality 


The Unfair Practices Act, section 51-101 
et seq., is not a price-fixing statute, but 
one prohibiting sales of commodities below 
cost to injure competitors and destroying 
competition; it fixes a minimum price 
only, leaving in the seller the discretion to 
sell at whatever price above that he may 
choose; under its police power the state 
may legislate whatever economic policy 
curbing unrestrained and harmful com- 
petition and protecting the public against 
monopoly is deemed to protect the public 
welfare, and the requirements of due proc- 
ess of) law. Arte JIL, Secu¢27,..and.3; of 
state constitution, and federal constitu- 
tion are satisfied. Associated Merchants of 
Montana v. Ormesher, 107 M 530, 542, 86 
P 2d 1031. 


Sales to State 


This chapter, in the absence of an ex- 
press exception, applies to sales made to 
the state, and failure of the legislature. to 
amend section 82-1913, providing for pur- 


51-102. Persons deemed responsible. 


chases of state supplies from the lowest 
bidder, is not indicative of its intention to 
except sales to the state from operation of 
the act; when one section is read in con- 
nection with the other, it is contemplated 
that sellers to the state will confine their 
bids within the limit fixed as legitimate 
by the Unfair Practices Act. Helena Auto- 
mobile Dealers Assn. v. Anderson, 110 M 1, 
a; 98<P 201371, 


References 


Board of Railroad Commissioners v. Saw- 
yers’ Stores, Inc., 114 M 562, 564, 138 
P 2d 964; Union Carbide & Carbon Corp. 
v. Skaggs Drug Center, Inc., — M —, 359 
P 2d 644. 


Collateral References 


Trade-Marks and Trade-Names and Un- 
fair Competition€—68 (2.26). 

87 C.J.S. Trade-Marks, Trade-Names, and 
Unfair Competition § 244. 

36 Am. Jur. 512, Monopolies, Combina- 
tions, and Restraints of Trade, § 28; 52 
Am. Jur. 643, Trademarks, Tradenames, 
and Trade Practices, §§ 173 et seq. 


Actual competition as necessary element 
of trademark infringement or unfair com- 
petition. 148 ALR 12. 

Conflict of laws, with respect to trade- 
mark infringement or unfair competition, 
including the area of conflict between 
Federal and state law. 148 ALR 139. 


Any person who, either as direc- 


tor, officer or agent of any firm or corporation or as agent of any person, 
violating the provisions of this act, assists or aids, directly or indirectly 
in such violation shall be responsible therefor equally with the person, firm 
or corporation for whom or which he acts. 

In the prosecution of any person as officer, director or agent, it shall 
be sufficient to allege and prove the unlawful intent of the person, firm, or 
corporation for whom or which he acts. 
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History: En. Sec. 2, Ch. 80, L. 1937. 87 C.J.S. Trade-Marks, Trade-Names, and 


: nae . 
Gollateral References Unfair Competition § 245. 


Trade-Marks and Trade-Names and Un- 
fair CompetitionC—68(9). 

51-103. Sales at less than cost forbidden—cost defined. It shall be 
unlawful for any person, partnership, firm, corporation, joint stock com- 
pany, or other association engaged in business within this state, to sell, 
offer for sale or advertise for sale any article or product, or service, or 
output of a service trade, at less than the cost thereof to such vendor, or 
give, offer to give or advertise the intent to give away any article or 
product, or service or output of a service trade for the purpose of injuring 
competitors and destroying competition, and he or it shall also be guilty 
of a misdemeanor, and on conviction thereof shall be subject to the 
penalties set out in section 51-112 for any such act. 

The term “cost” as applied to production is hereby defined as including 
the cost of raw materials, labor and all overhead expenses of the producer, 
and as applied to distribution, ‘‘cost” shall mean the invoice or replacement 
cost within ninety days prior to the date of sale and the quantity last 
purchased, whichever is lower, of the article or product, to the distributor 
and vendor, less all trade discounts, except customary cash discounts, plus 
the cost of doing business by said distributor and vendor. 

The term “‘customary cash discounts” means any allowance not exceed- 
ing two per cent, whether a part of a larger discount or not, made to the 
wholesale or retail vendor, where the wholesale or retail vendor pays for 
merchandise within a limited or specified time. 

The ‘cost of doing business” or “overhead expense” is defined as all 
costs of doing business incurred in the conduct of such business and must 
include, without limitation the following items of expense: labor (including 
salaries of executives and officers), rent, interest on borrowed capital, 
depreciation, selling cost, maintenance of equipment, delivery costs, credit 
losses, all types of licenses, taxes, insurance and advertising. 


History: En. Sec. 3, Ch. 80, L. 1937; a sale below cost, and (2) that the sale 


amd. Sec. 1, Ch. 129, L. 1949. was made for such unlawful purpose. 
a F ; “i Board of Railroad Commissioners v. 
Cost of Doing Business Sawyers’ Stores, Inc., 114 M 562, 565, 138 
The standard set by the legislature in P 2d 964. 
enacting the Unfair Practices Act, and 
References 


particularly this section defining the “cost 


of doing business,” is one of reasonable- 
ness, i. e., one “which can be determined 
objectively from circumstances, a common, 
widely-used and constitutionally valid 
standard in law.” Associated Merchants 
of Montana v. Ormesher, 107 M 530, 549, 
86 P 2d 1031. 


Facts Required to Be Shown 


In a proceeding under this section, the 
two ultimate facts to be proven in order 
to establish a violation of the act, are (1) 


51-104. 


Enforced sales not basis of cost price. 


Union Carbide & Carbon Corp. v. Skaggs 
Drug Center, Inc., — M —, 359 P 2d 644. 


Collateral References 


Trade-Marks and Trade-Names and Un- 
fair CompetitionC—68 (2.17). 

87 C.J.S. Trade-Marks, Trade-Names, and 
Unfair Competition § 244. 


Giving of trading stamps, premiums, or 


the like, as violation of statute prohibiting 
sales below cost. 70 ALR 2d 1080. 


In establishing the cost 


of a given article or product to the distributor and vendor, the invoice cost 
of said article or product purchased at a forced, bankrupt, closeout sale, or 
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other sale outside of the ordinary channels of trade may not be used as a 
basis for justifying a price lower than one based upon the replacement cost 
as of date of said sale of said article or product replaced through the 
ordinary channels of trade, unless said article or product is kept separate 
from goods purchased in the ordinary channels of trade and unless said 
article or product is advertised and. sold as merchandise purchased at a 
forced, bankrupt, closeout sale, or by means other than through the 
ordinary channels of trade, and said advertising shall state the conditions 
under which said goods were so purchased, and the quantity of such 
merchandise to be sold or offered for sale. 

History: En. Sec. 4, Ch. 80, L. 1937. 


51-105. Proof of intent—cost surveys. In any injunction proceeding 
or in the prosecution of any person as officer, director or agent, it shall be 
sufficient to allege and prove the unlawful intent of the person, firm or 
corporation for whom or which he acts. Where a particular trade or 
industry, of which the person, firm or corporation complained against is a 
member, has an established cost survey for the locality and vicinity in 
which the offense is committed, the said cost survey shall be deemed 
competent evidence to be used in proving the costs of the person, firm or 
corporation complained against within the provisions of this act. 

History: En. Sec. 5, Ch. 80, L. 1937. Prescribes Rule, Not Weight of Evidence 


Only Cost Survey Based on Locality of This section providing that an “estab- 


Particular Business Competent as Evidence 


A cost survey for retail grocers over the 
entire state would not sustain a charge by 
the commission of selling below cost, since 
this section indicates that only a cost sur- 
vey made for the locality and vicinity in 
which a business is carried on is competent 
evidence of cost of doing business. Board 


lished cost survey” of a trade or industry 
shall be deemed competent evidence 
against the accused, simply establishes the 
admissibility of such evidence; it is a rule 
of evidence and does not prescribe either 
the weight or credibility to be given the 
evidence; and if the accused’s business is 


‘not fairly to be governed by such cost 


survey because of peculiar circumstances, 


of Railroad Commissioners v. Sawyers’ 


he is privileged to so show. -Associated 
Stores, Inc., 114 M 562, 567, 138 P 2a 964. alae sociate 


Merchants of Montana v. Ormesher, 107 M 
530, 548, 86 P 2d 1031. 


51-106. Fair price for agricultural products, how determined. The 
following method shall be used in determining fair prices for agricultural 
products sold on local markets, in any trade area, district or city in which 
the major portion of any agricultural commodity or product is produced 
within or adjacent to said trade area, city or district. 

Whenever 75% of producers of any agricultural product or commodity 
marketing said products or commodities within any trade area, district or 
city shall determine what is a fair price based upon competitive and other 
factors for their product or commodity, it shall be deemed the fair price 
for such product or commodity under the terms of this act. 

Such producers through their regular constituted agents shall file with 
the Montana trade commission such fair price and request a hearing for the 
establishment of fair prices to jobbers, wholesalers, retailers and consumers 
of said agricultural products or commodities. Any organization represent- 
ing consumers shall not be denied representation at such a meeting. 

After the establishment of such a schedule of fair prices for said 
agricultural products or commodities, it shall be a violation of this act for 
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any producer, jobber, wholesaler or retailer to sell or buy any agricultural 
commodity or product below such price as established by the Montana 
trade commission and such action shall be deemed a violation of this act 
and punishable under the terms provided in this act. 

History: En. Sec. 5-A, Ch. 80, L. 1937. 


51-107. Exceptions. The provisions of sections 51-108, 51-104 and 
51-105 shall not apply to any sale made: 

(a) In closing out in good faith, the owner’s stock or any part thereof, 
for the purpose of discontinuing his trade in any such stock or commodity, 
and in the. case of the sale of seasonal goods or to the bona fide sale of 
perishable goods to prevent loss to the vendor by spoilage or depreciation, 
provided notice 1s given to the public thereof ; 

(b) When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof; 

(c) By an officer acting under the orders of any court; 

(d) In an endeavor made in good faith to meet the legal prices of a 
competitor as herein defined selling the same article or product, or service 
or output of a service trade, in the same locality or trade area; 

(e) To the state of Montana or any of its institutions. 

_ Any person, firm or corporation who performs work upon, renovates, 
alters or improves any personal property belonging to another person, firm 
or corporation, shall be construed to be a vendor within the meaning of 
this act. 

History: En. Sec. 6, Ch. 80, L. 1937; References 


amd. Sec. 1, Ch. 100, L. 1941, Associated Merchants of Montana v. 
Ormesher, 107 M 530, 542, 86 P 2d 1031. 


51-108. Rebates forbidden—co-operatives. The secret payment or al- 
lowance of rebates, refunds, commissions, or unearned discounts, whether 
in the form of money or otherwise, or secretly extending to certain 
purchasers special services or privileges not extended to all purchasers 
purchasing upon like terms and conditions, to the injury of a competitor 
and where such payment or allowance tends to destroy competition, is an 
unfair trade practice and any person, firm, partnership, corporation, or 
association resorting to such trade practice shall be deemed guilty of a 
misdemeanor and on conviction thereof shall be subject to the penalties 
set out in section 51-112. 

Provided, however, that nothing in this act shall prevent a co-operative 
association, organized and operating on a true co-operative basis, from 
returning to the members, producers or consumers the whole or any part 
of the net earnings or surplus resulting from its trading operations, in 
proportion to their purchases or sales from, to or through the association. 

History: En. Sec. 7, Ch. 80, L. 1937. 


51-109. Attorney general to institute suit, when. Upon the third 
violation of any of the provisions of sections 51-101 to 51-108, inclusive, 
by any corporation, it shall be the duty of the attorney general to institute 
proper suits or quo warranto proceedings in any court of competent 
jurisdiction for the forfeiture of its charter, rights, franchises or privileges 
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and powers exercised by such corporation, and to permanently enjoin it 
from transacting business in this state. If in such action the court shall 
find that such corporation is violating or has violated any of the provisions 
of sections 51-101 to 51-108, inclusive, it must enjoin said corporation from 
doing business in this state permanently or for such time as the court shall 
order, or must annul the charter, or revoke the franchise of such corpora- 
tion. 
History: En. Sec. 8, Ch. 80, L. 1937. 


51-110. Illegal contracts—recovery forbidden. Any contract, express 
or implied, made by any person, firm or corporation in violation of any of 
the provisions of sections 51-101 to 51-108, inclusive, is declared to be an 
illegal contract and no recovery thereon shall be had. 

History: En. Sec. 9, Ch. 80, L. 1937. Collateral References 


Contracts€105. 
17 C.J.S. Contracts § 206. 


51-111. Who may enjoin violations—damages—production of evidence. 
Any person, firm, private corporation or municipal or other public 
corporation, or trade association, may maintain an action to enjoin a 
continuance of any act or acts in violation of sections 51-101 to 51-108, 
inclusive, if injured thereby, for the recovery of damages. If, in such 
action, the court shall find that the defendant is violating or has violated 
any of the provisions of sections 51-101 to 51-108, inclusive, it shall enjoin 
the defendant from a continuance thereof. It shall not be necessary that 
actual damages to the plaintiff be alleged or proved. In addition to such 
injunctive relief, the plaintiff in said action shall be entitled to recover 
from the defendant three times the amount of the actual damages, if any, 
sustained. 


Any defendant in an action brought under the provisions of this section 
may be required to testify under the provisions of the Code of Civil Pro- 
cedure of this state, in addition the books and records of any such 
defendant may be brought into court and introduced, by reference, into 
evidence; provided, however, that. no information so obtained may be used 
against the defendant as a basis for a misdemeanor prosecution under the 
provisions of sections 51-101 to 51-108, inclusive, and 51-112. 


History: En. Sec. 10, Ch. 80, L. 1937. Amount of compensation of attorney for 

services as to unfair competition in ab- 
Collateral References sence of contract or statute fixing amount. 
Trade-Marks and Trade-Names and Un- 56 ALR 2d 1157. 

fair CompetitionG—88, 95(1), 98. 
87 C.J.S. Trade-Marks, Trade-Names, and 

Unfair Competition §§ 204, 211, 213. 


51-112. Penalties for violation of act. Any person, firm or corporation, 
whether as principal, agent, officer or director, for himself, or itself, or for 
another person, or for any firm or corporation, or any corporation, who or 
which shall violate any of the provisions of sections 51-101 to 51-108, 
inclusive, is guilty of a misdemeanor for each single violation and upon 
conviction thereof, shall be punished by a fine of not less than one hundred 
dollars ($100.00), nor more than one thousand dollars ($1,000.00), or by 
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imprisonment not exceeding six months or by both said fine and imprison- 
ment, in the discretion of the court. 
History: En. Sec. 11, Ch. 80, L. 1937. 87 C.J.S. Trade-Marks, Trade-Names, and 
Golhteral Roracences Unfair Competition § 238 


Trade-Marks and Trade-Names and Un- 
fair Competition©=51. 


51-113. Montana trade commission—administration of act by—inter- 
vention—orders—review—appeals—process—finality of order. (1) The 
Montana trade commission shall have the administration of this act; and 
the members thereof shall not receive any additional compensation for 
their services other than their salaries prescribed by law. 


Said commission is empowered and directed to prevent any person, firm 
or corporation from violating any of the provisions of this chapter. 


(2) Whenever:the commission shall have reason to believe that any 
such person, firm or corporation has been or is engaging in any course of 
conduct or doing any act or acts in violation of the provisions of this 
chapter and if it shall appear to the commission that a proceeding by it in 
respect thereof would be to the interest of the public, it shall issue and 
serve upon such person, firm or corporation a complaint stating its charges 
in that respect, and containing a notice of a hearing upon a day and at a 
place therein fixed not less than five days after the service of said com- 
plaint. Any such complaint may be amended by the commission in its 
discretion at any time five days prior to the issuance of an order based 
thereon. The person, firm or corporation so complained of shall have the 
right to appear at the place and time so fixed and show cause why an order 
should not be entered by the commission requiring such person, firm or 
corporation to cease and desist from the violation of the law so charged in 
said complaint. Any person, firm or corporation may make application, 
and upon good cause shown may be allowed by the commission, to inter- 
vene and appear in said proceeding by counsel or in person. The testimony 
in any such proceeding shall be reduced to writing and filed in the office 
of the commission. Jf upon such hearing the commission shall be of the 
opinion that the act or conduct in question is prohibited by this chapter, it 
shall make a report in writing in which it shall state its findings as to the 
facts and shall issue and cause to be served on such person, firm or 
corporation an order requiring such person, firm or corporation to cease 
and desist from such acts or conduct. Until a transcript of the record in 
such hearing shall have been filed in a district court, as hereinafter 
provided, the commission may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in whole or in part, 
any report or any order made or issued by it under this section. 


(3) Any person, firm or corporation required by an order of the 
commission to cease and desist from any such act or conduct may obtain a 
review of such order in any district court of the state of Montana within 
any district where the act or conduct in question was done or carried on, 
or where such person, firm or corporation resides or carries on business, 
by filing in the court, within sixty days from the date of the service of such 
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order, a written petition praying that the order of the commission be set 
aside. A copy of such petition shall be forthwith served upon the commis- 
sion, and thereupon the commission forthwith shall certify and file in the 
court a transcript of the entire record in the proceeding, including all the 
evidence taken and the report and order of the commission. Upon such 
filing of the petition and transcript the court shall have jurisdiction of 
the proceeding and of the question determined therein and shall have 
power to make and enter upon the pleadings, evidence, and proceedings set 
forth in such transcript a decree affirming, modifying, or setting aside the 
order of the commission, and enforcing the same to the extent that such 
order is affirmed, and to issue such writs as are ancillary to its jurisdiction 
or are necessary in its judgment to prevent injury to the public or to 
competitors pendente lite. The findings of the commission as to the facts, 
if supported by sufficient evidence, shall be conclusive. 


(4) To the extent that the order of the commission is affirmed, the 
court shall thereupon issue its own order commanding obedience to the 
terms of such order of the commission. If either party shall apply to the 
court for leave to adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evidence is material and 
that there were reasonable grounds for the failure to adduce such evidence 
in the proceedings before the commission, the court may order such 
additional evidence to be taken before the commission and to be adduced 
upon the hearing in such manner and upon such terms and conditions as 
to the court may seem proper. The commission may modify its findings 
as to the facts, or make new findings, by reason of the additional evidence 
so taken, and it shall file such modified or new findings, which, if sup- 
ported by sufficient evidence, shall be conclusive, and its recommendation, 
if any, for the modification or setting aside of its original order, with the 
return of such additional evidence. The judgment and decree of the court 
shall be final, except that the same shall be subject to review by the 
supreme court upon appeal as in other cases of judgments of such courts; 
provided, however, that said appeal shall be taken within thirty days from 
the date of the entry of such judgment or decree. 


(5) Such proceedings in the district court shall be given precedence 
over other civil cases pending therein, and shall be in every way expedited. 
Complaints, orders, and other processes of the commission under this section 
may be served by anyone duly authorized by the commission, either (a) by 
delivering a copy thereof to the person to be served, or to a member of the 
partnership to be served, or the president, secretary, or other executive 
officer or a director of the corporation to be served; or (b) by leaving a 
copy thereof at the residence or the principal office or place of business of 
such person, partnership or corporation; or (c) by registering and mailing 
a copy thereof addressed to such person, partnership or corporation at his 
or its residence or principal office or place of business. The verified return 
by the person so serving said complaint, order, or other process setting 
forth the manner of said service shall be proof of the same, and the return 
post-office receipt for said complaint, order, or other process registered and 
mailed as aforesaid shall be proof of the service of the same. 
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(6) An order of the commission to cease and desist shall become final 
(1) upon the expiration of the time allowed for filing a petition for review, 
if no such petition has been duly filed within such time; (2) upon the 
expiration of the time allowed for filing a notice of appeal to the supreme 
court, if the order of the commission has been affirmed, or the petition for 
review dismissed by the district court and no notice of appeal to the 
supreme court has been duly filed, or (3) upon the expiration of thirty 
days from the date of issuance of the remittitur of the supreme court, if 
such court directs that the order of the commission be affirmed or the 
petition for review dismissed. 


(7) If the supreme court directs that the order of the commission be 
modified or set aside, the order of the commission rendered in accordance 
with the mandate of the supreme court shall become final upon the 
expiration of thirty days from the time it was rendered, unless within such 
thirty days either party has instituted proceedings to have such order 
corrected to accord with the mandate, in which event the order of the 
commission shall become final when so corrected. 


(8) If the order of the commission is modified or set aside by the 
district court and if (1) the time allowed for filing a notice of appeal to 
the supreme court has expired and no such notice of appeal has been duly 
filed or (2) the decision of the district court has been affirmed by the 
supreme court, then the order of the commission rendered in accordance 
with the mandate of the district court shall become final on the expiration 
of thirty days from the time such order of the commission was rendered, 
unless within such thirty days either party has instituted proceedings to 
have such order corrected so that it will accord with the mandate, in which 
event the order of the commission shall become final when so corrected. 


(9) If the supreme court orders a rehearing; or if the case is remanded 
by the district court to the commission for a rehearing, and if (1) the time 
for filing a notice of appeal to the supreme court has expired and no such 
notice of appeal has been duly filed, or (2) the decision of the court has 
been affirmed by the supreme court, then the order of the commission 
rendered upon such rehearing shall become final in the same manner as 
though no prior order of the commission had been rendered. 


(10) Any person, firm or corporation who violates an order of the 
commission to cease and desist after it has become final, and while such 
order is in effect shall forfeit and pay to the state of Montana a penalty of 
not more than one thousand dollars ($1,000.00) for each violation, which 
shall acerue to the state of Montana and may be recovered in a civil action 
brought by the state of Montana. 

The remedies and method of enforcement of this chapter provided for 
in this section shall be deemed concurrent and in addition to the other 
remedies provided in this chapter. 


History: En. Sec. 12, Ch. 80, L. 1937; Review of Findings by Commission 
amd. Sec. 1, Ch. 50, L. 1939. Under this section a review may be had 
by filing a petition praying that the order 
Cross-Reference of the commission be set aside, which 
Application of Montana Rules of Civil need not be supported by affidavit, the 
Procedure to this section, sec. 93-2711-7. proceeding not being in the nature of 
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certiorari, the court acquiring jurisdiction road Commissioners v. Sawyers’ Stores, 
upon filing of the petition and transcript Ine., 114 M 562, 569, 138 P 2d 964. 

of the proceedings, the whole case being 

laid nebo the baa as on appeal; where Collateral References 

no petition to remand the case to the com- Trade-Marks and Trade-Names and Un- 
mission for taking of additional evidence fair Competition€80%. 

is filed with the court, there is no ground 87 C.J.S. Trade-Marks, Trade-Names, and 
for contention that the court did not fol- Unfair Competition § 245. 

low the law in that behalf. Board of Rail- 


51-114. Procedure for establishing cost survey—hearing—notice. (1) 
The Montana trade commission is hereby empowered and directed when- 
ever application therefor shall have been made by ten or more persons, 
firms or corporations within any particular trade or business to establish 
the cost survey provided for in section 51-105 of this chapter. When peti- 
tion for such cost survey has been so presented to the commission, the 
commission shall, as soon as possible, fix a time for a public hearing upon 
the question of whether such cost survey should be established. Such 
hearing shall be held at the office of said commission and upon such notice 
as the commission may by rule require; provided, however, that notice of 
such hearing shall be published for at least two successive weeks in such 
daily newspaper or newspapers as the commission may designate as most 
commonly circulated in the counties to be affected by such cost survey. 
Said notice shall further state the locality or area in respect to which said 
cost survey is proposed to be established and the particular trade or 
business to be affected thereby. 

' (2) At the time fixed in said notice any person, firm or corporation 
shall be entitled to appear and be heard by the commission upon all 
questions to be determined by it as provided in this section. If the com- 
mission shall determine that a cost survey shall be established, it shall at 
the same hearing proceed to classify and define the particular trade or 
business, or parts thereof, to be affected thereby, determine and delimit the 
particular area within which such trade or business shall be so affected, and 
find and determine the probable “cost of doing business” or “overhead 
expense,” stated in percentage or percentages of invoice or replacement 
cost which would probably be incurred by the most efficient person, firm or 
corporation within such trade or business within such area. 

(3) Provided, however, that where the commission shall determine that 
the probable “cost of doing business” or “overhead expense,” stated in 
percentage or percentages of invoice or replacement cost which would 
probably be incurred by the most efficient person, firm or corporation in 
such trade or business is the same for the entire state, then and in that 
event the commission may, upon proper notice having been given as herein- 
before provided, create one trade area which shall embrace the entire state. 

(4) The percentage or percentages so fixed and determined shall be 
presumed to be the actual “cost of doing business” and “overhead expense” 
of any person, firm or corporation in such trade or business and within the 
area, affected by such cost survey. 


History: Sec. 12A, Ch. 80, L. 1937 add- Compiler’s Note 
ed by Sec. 2, Ch. 50, L. 1939; amd. Sec. 1, Chapter 129 of Laws 1949 purported to 
Ch. 21, L. 1945; amd. Sec. 2, Ch. 129, L. amend Sec. 12A of Ch. 21, Laws 1945; 
1949, however, it is apparent that it was intend- 
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ed to amend See. 12A of Ch. 80, Laws 
1937, as added by Sec. 2, Ch. 50, Laws 
1939 as amended by Sec. 1 of Ch. 21, Laws 
1945. 


Evidence of Sales below Cost 


This act makes no provision for whole- 
sale cost surveys, hence evidence based 
thereon was incompetent in a proceeding 
against a retail grocer, particularly with- 
out showing that he was selling at whole- 
sale; a finding that defendant was selling 
goods at less than cost price is not war- 
ranted without competent evidence of his 
overhead expense, because without it, the 
cost of each article was less than the 
selling price; a mere discussion between 
dealers on price cutting generally, not 
based on facts was insufficient to prove 
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aceused’s intent to injure competitors and 
destroy competition. Board of Railroad 
Commissioners v. Sawyers’ Stores, Ince., 
114 M 562, 568, 138 P 2d 964. 


State-Wide Survey 


Where the state trade commission caused 
a survey to be made covering the whole 
state instead of particular localities or 
areas, such a survey, including all retail 
districts widely separated and without any 
relation of one to the other, would not pro- 
duce a fair estimate of business cost in any 
particular district, and therefore was not 
competent evidence of defendant’s cost of 
doing business in his particular locality. 
Board of Railroad Commissioners v. Saw- 
yers’ Stores, Inc., 114 M 562, 566, 138 P 2d 
964. 


51-115. Hearings and investigations—contempts. (1) The Montana 
trade commission for the purpose of conducting hearings and investigations 
which, in the opinion of the commission, are necessary and proper for the 
exercise of the powers vested in it by this chapter shall have the following 
powers: 


(2) The commission, or its duly authorized agents, shall at all reason- 
able times have access to, for the purpose of examination, and the right to 
copy any evidence of any person being investigated or proceeded against 
that relates to any matter under investigation or in question. Any member 
of the commission shall have power to issue subpoenas requiring the attend- 
ance and testimony of witnesses and the production of any evidence that 
relates to any matter under investigation or in question, before the commis- 
sion, or before its duly authorized agent conducting the investigation. Any 
member of the commission or any agent, duly authorized by the commission 
for such purposes, may administer oaths and affirmations, examine wit- 
nesses and receive evidence. Such attendance of witnesses and the produc- 
tion of such evidence may be required from any place within the state of 
Montana at any designated place of hearing. 

(8) In any case of contumacy or refusal to obey a subpoena issued to 
any person, any district court of the state of Montana, within any district 
where the inquiry is carried on or where a person guilty of contumacy or 
refusal to obey is found or resides or transacts business, upon application 
by the commission shall have jurisdiction to issue to such person, an order 
requiring such person to appear before the commission, or its duly author- 
ized agent, and there to produce evidence if so ordered, or there to give 
testimony touching the matter under investigation; and any failure to 
obey such order of the court may be punished by said court as a contempt 
thereof. 

(4) No person shall be excused from attending and testifying or from 
producing books, records, correspondence, documents, or other evidence in 
obedience to the subpoena of the commission, on the ground that the 
testimony or evidence required of him may tend to incriminate him or 
subject him to a penalty or forfeiture; but no individual shall be prose- 
cuted or subjected to any penalty or forfeiture for or on account of any 
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transaction, matter, or thing concerning which he is compelled, after having 
claimed his privilege against self incrimination, to testify or produce evi- 
dence, except that such individual so testifying shall not be exempt from 
prosecution and punishment for perjury committed in so testifying. 


History: En. Sec. 3, Ch. 50, L. 1939. 


51-116. Alteration of invoices unlawful. It shall be unlawful for any 
person, partnership, firm, corporation, joint stock company or other associ- 
ation, as defined in section 51-103, to change, alter, substitute or falsify 
any invoice where such practice tends to injure a competitor or to destroy: 
competition or to mislead any court or commission. Said practice is unfair 
trade practice and any person, firm, partnership, corporation or association 
resorting to such trade practice shall be guilty of a misdemeanor and, on 
conviction, shall be subject to the penalties provided in section 51-112. 


History: En. Sec. 4, Ch. 50, L. 1939. 87 C.J.S. Trade-Marks, Trade-Names, and 


2 ° . 9 : 
Collateral References Unfair Competition § 238 


Trade-Marks and Trade-Names and Un- 
fair Competition¢—51. 


51-117. Construction of act. The legislature declares that the purpose 
of this act is to safeguard the public against the creation or perpetuation 
of monopolies and to foster and encourage competition, by prohibiting 
unfair and discriminatory practices by which fair and honest competition 
is destroyed or prevented. This act shall be literally construed that its 
beneficial purposes may be subserved. ) 


History: En. Sec. 14, Ch. 80, L. 1937. yers’ Stores, Inc.,.114 M 562, 564, 138 P 


2d 964. 
References 
Associated Merchants of Montana v. Collateral References 
Ormesher, 107 M 530, 548, 86 P 2d 1031; StatutesG179. 
Board of Railroad Commissioners v. Saw- 82 C.J.S. Statutes § 315. 


51-118. Act how cited. This act shall be known and designated as the 
“Unfair Practices Act.” 
History: En. Sec. 15, Ch. 80, L. 1937. 


CHAPTER 2 
MONOPOLIES IN FINANCING SALE OF MOTOR VEHICLES | 


Section 51-201. Declaration of policy. 
51-202. Definitions. 
51-203.. Certain financing agreements prohibited. 
51-204, Threats prima-facie evidence. 
51-205. Penalty. 
51-206. Suit for injury to business or property. 


51-201. Declaration of policy. It is hereby declared to be the policy of 
this state that free and unrestrained competition shall prevail in the 
business of financing the purchase or sale of motor vehicles. | 
_ History: En. Sec. 1, Ch. 144, L. 1937. 


476 


FINANCING MOTOR VEHICLES 51-204 


51-202. Definitions. (a) The term “person” as used in this act means 
any individual, firm, corporation, partnership, association, trustee, receiver, 
or assignee for the benefit of creditors. 


(b) The terms “sell,” “sold,” “buy,” and “purchase” as used in this act, 
include exchange, barter, gift, and offer or contract to sell or buy. 


(c) The term “manufacturer” shall mean any person, firm, corpora- 
tion, partnership, or association engaged either directly or indirectly: in 
the manufacture or wholesale distribution of motor vehicles. 


(d) The term “wholesale distributor” shall mean any person, firm, 
association, corporation or other organization engaged directly or indirectly 
in the sale or distribution of motor vehicles to agents or to dealers. 


(e) The term “dealer” shall mean any person, firm, association or 
corporation or other organization of any kind, character or nature regularly 
engaged or intending to engage in the business of selling motor vehicles 
at retail within this state. . 


(f) “Finance company” or “finance agency” shall mean any person, 
firm, association, corporation or other organization engaged in the business 
of buying, selling, assigning, dealing, financing or acquiring conditional 
contracts of sale or engaged in the business of purchasing or acquiring 
promissory notes or any other form or evidences of indebtedness of sale, 
either secured by vendor’s lien, conditional bill of sale, chattel mortgage, 
or leases arising out of the sale of motor vehicles in fitie state. 


| (g) The term ‘motor vehicle” shall mean every self-propelled vehicle 
moving over the highways of this state, whether patented or unpatented. 
History: En. Sec. 2, Ch. 144, L. 1937. 


51-203. Certain financing agreements prohibited. It shall be unlawful 
for any manufacturer or wholesale distributor of motor vehicles to sell or 
enter into a contract for the sale of motor vehicles to any motor vehicle 
dealer on the condition or under an agreement, expressed or implied, that 
such dealer shall finance the purchase or sale of any motor vehicle or 
vehicles only through .a designated finance company or finance agency. 
Any such condition, agreement or understanding is hereby declared to be 
against the public policy of the state and such condition, agreement or 
understanding shall be unlawful, void, and unenforceable, either as law 
or equity. 

History: En. Sec. 3, Ch. 144, L. 1937. 


51-204. Threats prima-facie evidence. Any threat, expressed or im- 
plied, made directly or indirectly to any dealer by any manufacturer, or 
by any person who is engaged in the business of financing the purchase or 
sale of motor vehicles and is affiliated with or controlled by any manufac- 
turer, that such manufacturer will cease to sell, or will terminate or refuse 
to enter into a contract to sell motor vehicles to such dealer unless such 
dealer finances the purchase or sale of any such motor vehicle or vehicles 
only with or through a designated person, shall be presumed to be made at 
the direction of and with the authority of such manufacturer and shall be 
prima-facie evidence of the fact that such manufacturer has sold or intends 
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to sell such motor vehicle or vehicles on the condition or under the 
agreement prohibited by the provisions of this act. 
History: En. Sec. 4, Ch. 144, L. 1937. 


51-205. Penalty. Any person who shall violate any of the provisions 
of this act, and any employee, agent, or officer of any such person who shall 
participate, in any manner, in making, enforcing or performing, or in 
aiding or abetting in the performance of any such contract, condition, 
agreement or understanding shall be deemed guilty of a crime and, upon 
conviction thereof, shall be punished for each offense by a fine of not more 
than five thousand dollars ($5,000.00) or by imprisonment in the peniten- 
tiary for not more than five years or in the county jail for not more than 
one year, or by both such fine and imprisonment. 

History: En. Sec. 5, Ch. 144, L. 1937. 


51-206. Suit for injury to business or property. In addition to the 
criminal and civil penalties herein provided, any person who shall be 
injured in his business or property by any other person or corporation or 
association or partnership, by reason of anything forbidden or declared to 
be unlawful by this act, may sue therefor in any court having jurisdiction 
thereof in the county where the defendant resides or is found, or any agent 
resides or is found, or where service may be obtained, without respect to 
the amount in controversy, and recover twofold the damages by him 
sustained, and the costs of suit. Whenever it shall appear to the court 
before which any proceedings under this act may be pending, that the ends 
of justice require that other parties shall be brought before the court, the 
court may cause them to be made parties defendant and summoned, 
whether they reside in the county where such action is pending or not. 

History: En. Sec. 6, Ch. 144, L. 1937. 
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TITLE 52 
MORTGAGES 


Chapter 1. 


Mortgages in general, 52-101 to 52-116. 


2. Mortgages of real property, 52-201 to 52-213. 
3. Mortgages of personal property, 52-301 to 52-323. 


CHAPTER 1 
MORTGAGES IN GENERAL 


Section 52-101. Mortgage defined. 


Assignment of mortgage—recording—notice—address of assignee pre- 


Recording of subordination or waiver agreements—real estate—per- 


52-102. Property adversely held may be mortgaged. 
52-103. Lien of a mortgage—when special. 
52-104. Transfer of interest—when mortgage, when pledge. 
52-105. Transfer made subject to defeasance may be proved. 
52-106. Mortgage—on what a lien. 
52-107. Mortgage does not entitle mortgagee to possession. 
52-108. Mortgage not a personal obligation. 
52-109. Waste. 
52-110. Subsequently acquired title inures to mortgagee. 
52-111. Foreclosure. 
02-112. Power of sale. 
52-113. Power of attorney to execute. 
52-114. 
requisite to recording. 
52-115. Mortgage passes by assignment of debt. 
52-116. 
sonal property. 
52-101. 


(8246) Mortgage defined. Mortgage is a contract by which 


specific property is hypothecated for the performance of an act, without 


the necessity of a change of possession. 


History: En. Sec. 3810, Civ. C. 1895; 
re-en. Sec. 5731, Rev. C. 1907; re-en. Sec. 
8246, R. C. M. 1921. Cal. Civ. C. Sec. 2920. 
Field Civ. C. Sec. 1608. 


Cross-Reference 


Presumption as to payment, 
1301-7. 


sec. 93- 


Assignment of Mortgage with Debt 


A mortgage is a conveyance within the 
meaning of the record laws of this state, 
though it is a conveyance of a chattel 
interest only. Title to it passes to an 
assignee by assignment of the debt or ob- 
ligation secured by it, as the mortgage is 
but an incident, a security, and, independ- 
ent of the debt, has no assignable quality. 
Such an assignment is a mere nullity. Cor- 
nish v. Woolverton, 32 M 456, 475, 81 P 4. 


Farm Lease Clause 


A eontract for the cultivation of farm 
land on shares by the terms of which the 


landowner reserves title in himself to the 
lessee’s share as security for advances 
made by him to the lessee is in legal ef- 
fect a chattel mortgage and as such sub- 
ject to the provisions of the chattel mort- 
gage statute with reference to execution 
and filing. Crone v. Occident Elevator Co., 
70 M 211, 219, 224 P 659. 


Insufficient Description of Property 


Hypothecated 


The description of personal property 
covered by a chattel mortgage, to be good 
as against subsequent purchasers or en- 
cumbrancers, must be sufficiently definite 
that a third person may, from the lan- 
guage of the mortgage and the information 
given by it and gained from the inquiry 
suggested by it, determine with certainty 
what property was intended to be included 
therein; description by number of species 
or class, such as “873 head of sheep” in a 
certain county, owned by the mortgagor 
and not stating in whose possession the 
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unmarked animals were, was insufficient, 
and title on foreclosure sale was a nullity 
as against a subsequent encumbrancer. 
Walker v. Johnson, 108 M 398, 402, 91 P 
2d 406. 


Lien Character of Mortgages 


Under the statutes of the territory and 
state, a mortgage has never possessed any 
of the characteristics of a sale; it has 
been considered a mere lien, fixed on prop- 
erty by contract of the parties, to secure 
the payment of a particular obligation or 
the performance of a particular act. Da- 
vidson v. Wampler, 29 M 61, 68, 74 P 82. 


In this state a mortgage does not pass 
title but creates a lien upon the property 
as security for the payment of a debt or 
the performance of an act, and whenever 
statutes refer to a “lien” upon either real 
or personal property, that reference must 
be construed to include a mortgage, un- 
less the contrary intention be expressed. 
Barth y. Ely, 85 M 310, 317, et seq:; 278 P 
1002. See also Jones v. Hall, 90 M 69, 76, 
300 P 2382. 


Mortgage Does Not Create an Estate in 
Real Property 


A mortgage itself does not create or 
alienate an estate in real property, but is a 
mere security for the payment of a debt 
or the discharge of an obligation. A mort- 
gage is a conveyance of only a chattel 
interest. Gallatin County v. Beattie, 3 
M 173, 175; Holland v. Board of Commis- 
sioners, 15 M 460, 461, 39 P 575; State 
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ex rel. Cruse Savings Bank v. Gilliam, 18 
M 94, 101, 44 P 394, 45 P 661; Hull v. 
Diehl, 21 M 71, 78, 52 P 782; Wilson v. 
Pickering, 28 M 435, 440, 72 P 821; Swain 
v. MeMillan, 30 M 433, 439, 76 P 942; 
Mueller v. Renkes, 31 M 100, 102, 77 P 
512; Cornish v. Woolverton, 32 M 456, 475, 
81 P 4. 

A mortgage does not create an estate in 
real property. Swain v. McMillan, 30 M 


433, 439, 76 P 943. 


Retention of Title by Seller 


Where property is sold under a contract 
that title shall remain in the seller until 
the purchase price is paid, the seller does 
not have a mortgage or lien upon the prop- 
erty within the attachment statute. State 
ex rel. Malin-Yates Co. v. Justice of Peace 
Court, 51 M 133, 139, 149 P 709. 


References 


Cited or applied as section 5731, Revised 
Codes, in Thomas v. Thomas, 44 M 102, 
110, 119 P 283; Malvaney v. Yager et al., 
101 M 331, 341, 54 P 2d 135; Federal Land 
Bank of Spokane v. Green, 108 M 56, 64, 
90 P 2d 489. 


Collateral References 


Mortgages¢>1. 
59 C.J.S. Mortgages § 1. 
36 Am. Jur. 690, Mortgages, § 2. 


Equitable mortgage as created by agree- 
ment to purchase in own name, with own 
money, and let another have the property 
upon paying for it. 27 ALR 2d 1290. 


(8247) Property adversely held may be mortgaged. <A mort- 


gage may be ereated upon property held adversely to the mortgagor. 


History: En. Sec. 3811, Civ. C. 1895; 
re-en. Sec. 5732, Rev. C. 1907; re-en. Sec. 
8247, R. C. M. 1921. Cal. Civ. C. Sec. 2921. 
Field Civ. C. Sec. 1614. 


52-103. 


(8248) Lien of a mortgage—when special. 


Collateral References 
Mortgages@>12, 
59 C.J.S. Mortgages § 75. 


The lien of a mort- 


gage is special, unless otherwise expressly agreed, and is independent of 


possession. 


History: En. Sec. 3812, Civ. C. 1895; 


re-en. Sec. 5733, Rev. C. 1907; re-en. Sec. 
8248, R. C. M. 1921. Cal. Civ. C. Sec. 2923. 
Field Civ. C. Sec. 1609. 

References 

Cited or applied as section 3812, Civil 


Code, in Swain v. McMillan, 30 M 433, 
439, 76 P 943. 


Collateral References 


Mortgages@-145. 
59 C.J.S. Mortgages § 208. 


52-104. (8249) Transfer of interest —when mortgage, when pledge. 


Every transfer of an interest in property, other than in trust, made only as 
a security for the performance of another act, is to be deemed a mortgage, 
except when in the case of personal property it is accompanied by actual 
change of possession, in which ease it is deemed a pledge. 

History: En. Sec. 3813, Civ. C. 1895; 8249, R. C. M. 1921. Cal. Civ. C. Sec. 2924. 
re-en, Sec. 5734, Rev. C.. 1907; re-en. Sec. Based on Field Civ. C. Sec. 1610. 
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Deed Given as Security 
A deed, absolute on its face but given as 


52-105. (8250) Transfer made subject to defeasance may be proved. 
The fact that a transfer was made subject to defeasance on a condition, 
may, for the purpose of showing such transfer to be a mortgage, be 
proved (except as against a subsequent purchaser or encumbrancer for 
value and without notice), though the fact does not appear by the terms 


security for a debt, is in fact a mortgage. 
Tsom v. Larson, 78 M 395, 399, 255 P 1049. 


of the instrument. 


History: En. Sec. 3814, Civ. C. 1895; 
-re-en. Sec. 5735, Rev. C. 1907; re-en. Sec. 
8250, R. C. M. 1921. Cal. Civ. C. Sec. 2925. 
Field Civ. C. Sec. 1612. 


52-106. 


Collateral References 
Mortgages€=37 (2). 
| 59 C.J.S. Mortgages § 50. 


Bill of sale, absolute on its face, as a 
chattel mortgage. 33 ALR 2d 364. 


(8251) Mortgage—on what alien. <A mortgage is a lien upon 


everything that would pass by a grant of the property. 


History: En. Sec. 3815, Civ. C. 1895; 
re-en. Sec. 5736, Rev. C.. 1907; re-en. Sec. 
8251, R. C. M. 1921. Cal. Civ. C. Sec. 2926. 
Based on Field Civ. C. Sec. 1617. 


Applies to Both Real and Chattel Mort- 
gages 

This section applies to both real estate 
and chattel mortgages. Demers v. Graham, 
36 M 402, 408, 93 P 268. See also State 
ex rel. Continental 8. Co. v. Tullock, 68 
M 268, 276, 217 P:348. 


Increase 


A chattel mortgage upon cows, in which 
no mention was made of their increase, did 
not cover their calves, in gestation at the 
time of the execution of the mortgage, but 
born prior to foreclosure. Demers v. Gra- 
ham, 36 M 402, 408, 93°P 268. 


Mortgagor Contracts That Property May 
Be Sold to Satisfy Debt 


A mortgagor contracts; either expressly 
or by implheation, that the mortgaged 


52-107. 


property may be sold to satisfy his debt. 
Thomas v. Thomas, 44 M 102, 110, 119 P 
283. 


References 


Cited or applied as section 3815, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 24 
M 457, 467, 62 P 780; Samuell v. Moore 
Mercantile Co. et al., 62 M 232, 236, 204 
P 376; Morton v. Union Central Life Ins. 
Co., 80 M 593, 613, 261 P 278; Barth v. 


‘Ely, 85 M 310, 317, 278 P 1002. 


Collateral References 


Mortgages@—126. 

59 C.J.S. Mortgages § 181. 

10 Am. Jur. 733, Chattel Mortgages, 
§§ 24 et seq.; 36 Am. Jur. 706, Mortgages, 
§§ 32 et seq. 


Right of mortgagee to proceeds of prop- 
erty insurance payable to owner not bound 
to carry insurance for former’s benefit. 
9 ALR 2d 299. 


(8252) Mortgage does not entitle mortgagee to possession. A 


mortgage does not entitle the mortgagee to the possession of the property, 
unless authorized by the express terms of the mortgage; but after the 
execution of the mortgage, the mortgagor may agree to such change of 


possession without a new consideration. 


History: En. Sec. 3816, Civ. C. 1895; 
re-en. Sec. 5737, Rev. C. 1907; re-en. Sec. 
8252, R. C. M. 1921. Cal. Civ. C. Sec. 2927. 
Based on Field Civ. C. Sec. 1620. 


Action for Possession 


A chattel mortgagee, entitled to the im- 
mediate possession of personal property 
under the terms of the mortgage when he 
considers it essential to the security of 
the payment of the debt secured, as a 
sufficient interest or right which will en- 
title him to maintain an action in conver- 


sion or claim and delivery and will not be 
considered a_ trespasser, wrongdoer or 
stranger as against the one in possession 
of the property. Walker v. Johnson, 108 


"M 398, 405, 91 P 2d 406: 


Contract for Possession upon .Condition 


Under the rules prescribed by the codes 
for the interpretation of contracts, where 
the parties to a real estate mortgage had 
contracted that upon the mortgagor’s de- 
fault the mortgagee could at his option 
declare the entire indebtedness due and 
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payable without notice, foreclose by judi- 
cial proceedings or sell the premises accord- 
ing to law, and should be entitled to imme- 
diate possession and receive the rents, 
issues and profits thereof, he was entitled 
to possession upon condition broken with- 
out foreclosure and sale. Union Cent. Life 
Ins. Co. v. Jensen, 74 M 70, 75, 78, 237 
P 518. 

A mortgagor of real property may by 
the terms of the mortgage grant to the 
mortgagee the right to possession upon the 
happening of a contingency, and after pos- 
session has been so obtained it may be 
held until the debt is paid. United States 
Bldg. ete. Assn. v. Stevens, 93 M 11, 15, 
17 P 2d, 62. 

Under authority of this section, the par- 
ties to a real estate mortgage may incor- 
porate therein a stipulation for immediate 
possession by the mortgagee in ease of de- 
fault by the mortgagor to make payment 
of interest, taxes, ete., promptly, notwith- 
standing that section 93-5841 provides that 
the purchaser at a foreclosure sale is not 
entitled to possession during the period 
of redemption if the mortgagor personally 
occupies the premises as a home for him- 
self and family. Kelly v. Roberts, 93 M 
106, 113, 17 P 2d 65. 


Intervention in Ejectment 


Quaere: In an action in ejectment, may 
plaintiff’s mortgagee intervene, in view of 
this section and section 93-6219, providing 
that a mortgagee is not entitled to the 
possession of the property mortgaged un- 
less possession is specially authorized by 
its terms, and that a mortgage of real prop- 
erty shall not be deemed a conveyance? 
Stack v. Coyle, 59 M 444, 450, 197 P 747. 


Possession by Third Person 
Under a clause in a chattel mortgage 


52-108. 


(8253) Mortgage not a personal obligation. 


MORTGAGES 


entitling the mortgagee to take immediate 
possession of the chattels mortgaged if 
such action be essential to the security of 
the payment of the debt secured, the fact 
that he finds the property in the possession 
of a third person under a personal claim of 
right is alone sufficient to warrant taking 
immediate possession. Walker v. Johnson, 
108 M 398, 405, 91 P 2d 406. 


Possession in Absence of Agreement 


In the absence of an express agreement 
between the parties to a mortgage upon 
land that upon default on the part of the 
mortgagor the mortgagee shall have the 
right to enter and take possession, such 
right does not exist. Sharp Bros., Ine. v. 
Bartlett, 76 M 415, 416, 248 P 199. 

In the absence of an express stipulation 
in a farm mortgage entitling the mort- 
gagee to the possession of the mortgaged 
property, either before or after default on 
the part of the mortgagor, the mortgagee 
was not entitled to possession until sale 
to him on foreclosure proceedings, and 
therefore not entitled to rents prior there- 
to, a notice to the tenant of the mortgagor 
that the mortgagee claimed the rent hav- 
ing been ineffectual as a means of acquir- 
ing an interest in the crop. Long v. W. P. 
Devereux Co., 87 M 198, 205, 286 P 402. 


References 


Cited or applied as section 3816, Civil 
Code, in Demers v. Graham, 36 M 402, 408, 
93 P 268; Samuell v. Moore Mercantile 
Co. et al., 62 M 232, 236, 204 P 376; Mor- 
ton v. Union Central Life Ins. Co., 80 M 
593, 608, 261 P 278. 


Collateral References 
Mortgages¢>187. 
59 C.J.S. Mortgages § 300. 


A mortgage does 


not bind the mortgagor personally to perform the act for the performance 
of which it is a security, unless there is an express covenant therein to that 


effect. 


History: En. Sec. 3817, Civ. C. 1895; 
re-en. Sec. 5738, Rev. C. 1907; re-en. Sec. 
8253, R. C. M. 1921. Cal. Civ. C. Sec. 2928. 


Deficiency Judgment 


In the instant case the note is made a 
part of the mortgage, and thereby the 
mortgagors did expressly covenant to pay 
the mortgage debt. But aside from this 
consideration, this section must be read in 
connection with section 93-6001, which ex- 
pressly authorizes a deficiency judgment 
in the event the proceeds from the sale 
of the mortgaged property are insufficient 
to pay the debts and costs. In other 
words, although the mortgagor does not 
assume a primary personal liability, he is 


held to a contingent liability, the contin- 
gency being the failure of the mortgaged 
property to sell for a sum sufficient to 
discharge the debt and costs. Kinyon Inv. 
Co. v. Belmont State Bank, 69 M 282, 288, 
221 P 286. 


References 
Cited or applied as section 3817, Civil 


Code, in Mueller v. Renkes, 31 M 100, 103, 
ta BeGl1 23 


Collateral References 


Mortgages€=208. 
59 C.J.S. Mortgages § 341. 
36 Am. Jur. 718, Mortgages, §§ 59, 60. 
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52-109. (8254) Waste. 


52-110 


No person whose interest is subject to the len 


of a mortgage may do any act which will substantially impair the mort- 


gagee’s security. 


History: En. Sec. 3818, Civ. C. 1895; 
re-en. Sec. 5739, Rev. C. 1907; re-en. Sec. 
8254, R. C. M. 1921. Cal. Civ. C. Sec. 2929. 


Lien Follows Removed Property 


When a real estate mortgage is given it 
constitutes a pledge of all that then is 
part of the realty, and while the mortga- 
gor has the right to use the premises, he 
has no right to remove a building there- 


52-110. 


(8255) Subsequently acquired title inures to mortgagee. 


from or do any other act which impairs 
the mortgagee’s security; if he does remove 
it without the knowledge or consent of the 
mortgagee, the mortgage lien thereon is 
not extinguished. Mills v. Pope, 90 M 569, 
573, 4 P 2d 485. 


Collateral References 
Mortgages@=205. 
59 C.J.S. Mortgages § 334. 


Title 


acquired by the mortgagor subsequent to the execution of the mortgage 


inures to the mortgagee as security 


acquired before the execution. 


History: En. Sec. 3819, Civ. C. 1895; 
re-en. Sec. 5740, Rev. C. 1907; re-en. Sec. 
8255, R. C. M. 1921. Cal. Civ. C. Sec. 2930. 


Desert Land Entry 


A mortgage upon a desert land entry 
given by the entryman as security for an 
antecedent debt before final proof made 
or patent issued is enforceable against 
the mortgagor after patent issues to him, 
the title thus subsequently acquired by 
the mortgagor inuring to the benefit of the 
mortgagee, under this section, and the 
mortgagor being estopped to deny the 
validity of the mortgage. Selway v. Daut, 
67 M 262, 266, 215 P 646. 


Enlarged Homestead Entry 


Where an entryman of desert land con- 
veyed it to another before patent who 
mortgaged it and thereafter the entry was 
eanceled for fraud, whereupon the entry- 
man filed upon the same land under the 
Enlarged Homestead Act and secured pat- 
ent, the title thus acquired by him did not 
inure to the benefit of the mortgagee of 
his grantee of the desert land, the provi- 
sions of sections 67-708 and 67-709, and 
this section, relating to after-acquired title, 
having no application under such cireum- 
stances, since, to hold otherwise, would be 
in effect to nullify the act of Congress pro- 
hibiting the alienation of public land prior 
to patent. Phoenix Mut. Life Ins. Co. v. 
Brainard, 82 M 39, 50, 265 P 10. 


Estoppel Basis of Doctrine 


The rule declared by this section that 
title acquired by the mortgagor after exe- 
cution of the mortgage inures to the bene- 
fit of the mortgagee is based on the doc- 
trine of estoppel. Grasswick v. Miller, 82 
M 364, 375, 377, 267 P 299; Midland Realty 
Co. v. Halverson, 101 M 49, 53, 52 P 2d 159. 


Estoppel to Assert Adverse Claim 
One who transfers his interest in land 


for the debt, in like manner as if 


by deed absolute or in trust to secure a 
debt and thereafter agrees to the execu- 
tion of a mortgage thereon by the grantee 
is estopped by his deed from later claim- 
ing an interest in the property adverse to 
the mortgagee, and any title he may there- 
after acquire inures to the benefit of the 
mortgagee as security for the payment of 
the grantor’s debts assumed by the grantee. 
First State Bank v. Mussigbrod, 83 M 68, 
85, 271 P 695. 


Homestead Entry 


The rule declared by this section, that 
title acquired by the mortgagor subsequent 
to the execution of the mortgage inures 
to the mortgagee as security for the debt, 
applies to land, title to which at the time 
the mortgage was given was in the federal 
government and was subsequently acquired 
therefrom under the homestead laws. Loh- 
man State Bank v. Grim, 69 M 444, 447, 
222. P 1052. 

Where defendant in foreclosure action 
had executed a promissory note secured 
by a mortgage upon a desert land entry 
which, after final certificate had been 
issued to him, was canceled, whereupon he 
entered the land as a homestead and re- 
ceived patent, the lien of the mortgage on 
the desert entry attached to the homestead 
entry and defendant was estopped under 
this section to claim the benefit of section 
2296, U. S. Revised Statutes, providing 
that lands acquired under the homestead 
laws shall not in any event become liable 
to the satisfaction of debts contracted 
prior to issuance of patent. Stockmen’s 
Nat. Bank v. Sutherland, 71 M 457, 459, 
230 P 369. 


Collateral References 


Mortgages@-131. 
59 C.J.S. Mortgages § 185. 
10 Am. Jur. 736, Chattel Mortgages, 


§§ 29-34; 36 Am. Jur. 707, Mortgages, § 33. 
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52-111. (8256) Foreclosure. 


MORTGAGES 


A mortgagee may foreclose the right of 


redemption of the mortgagor in the manner prescribed by the we of Civil 


Procedure (Title 93). 


History: En. Sec. 3820, Civ. C. 1895; 
re-en. Sec. 5741, Rev. C. 1907; re-en. Sec. 
8256, R. C. M. 1921. Cal. Civ. C. Sec. 2931. 


Cross-References 


Foreclosure against estate, sec. 91- oT11. 
Foreclosure of mortgages, sees. 93-6001 
to 93-6009. 


Collateral References 


Mortgages€330, 381. 
59 OSS. Mortgages §§ 544, 604. 
37 Am. Jur. 34, Mortgages, §§ 532 et seq. 


Attachment, garnishment, execution, or 
similar process in action on note or bond, 
not resulting in sale of mortgaged property, 
as. precluding foreclosure of real estate 
mortgage. 37 ALR 2d 959. 

Effect of purchase of property by pledgee 
on foreclosure of mortgage held as eol- 
lateral security. 37 ALR 2d 1397. 


52-112. (8257) Power of sale. 


Soldiers’:and Sailors’ Civil Relief Act of 
1940, as amended, as affecting foreclosure 
of mortgages and trust deeds. 40 ALR 2d 
1262. 

Redemption rights of mortgagor making 
timely tender but of inadequate amount 
because of officer’s mistake. 45 ALR ag 
1327, 

Foreclosure of mortgage or trust deed as 
affecting easement claimed in, over, or 
under property. 46 ALR 2d 1197. 

Amount of compensation of attorney for 
services in matters involving mortgage in 
absence of contract or statute fixing 
amount. 56 ALR 2d 112. 

Foreclosure sale of mortgaged real es- 
tate as a whole or.in parcels. Gt ALR 2d 
505. 

Rights acquired by purchaser at fore- 
closure sale as affected by dedication of 
land by mortgagor. 63 ALR 2d 1164. 


A power of sale may be conferred by a 


mortgage upon the mortgagee or any other person, to be exercised after a 
breach of the obligation for which the mortgage is a security. 


History: En. Sec. 3821, Civ. C. 1895; 
re-en. Sec. 5742, Rev. ©. 1907; re-en. Sec. 
8257, R. C. M. 1921. Cal. Civ. C. Sec. 2932. 
Field Civ. C. Sec. 1615. 


Execution of Power of Sale 

A mortgagee may execute a power of 
sale contained in a chattel mortgage, and 
it is not necessary for him to eall upon 
the sheriff to make the sale, nor to proceed 
by an action to foreclose. Kinsman v. 
Stanhope, 50 M 41, 48, 144 P 1083. 


Implied Power of Sale 


A mortgagor contracts, either expressly 
or by impheation, that the mortgaged prop- 


erty may be sold to satisfy his debt. 
Thomas. v. Thomas, 44 M.102, 110, 119 P 
283. 


Trust Deed under Power of Attorney 


An attorney in fact, under a general 
power of attorney to sell, convey, and 
mortgage the grantor’s property, may se- 


52-113. 


(8258) Power of attorney to execute. 


cure the payment of his grantor’s debt- we 
executing a_ trust deed conveying the 
grantor’s property, and authorizing the 
trustee or his successor in trust to sell the 
same in case of nonpayment of the indebt- 
edness. Muth v. Goddard, 28 M 237, 252, 
72 P 621. 


References 
First National Corp. v. Perrine, 99 M 
454, 43 P 2a 1073. 


Collateral References 


Mortgages€333. 
59 C.J.S. Mortgages § 544. 
37 Am. Jur. 106, Mortgages, §§ 647 et seq. 


What constitutes a “public sale.” 4 ALR 
2d 575. 


Misstatement in trustee’s or mortgagee’s 
report as to amount for which property has 
been sold under power of sale. 22 ALR 2d 
979. 


A. power of attorney to 


execute a mortgage must be in writing, subscribed, acknowledged, or 
proved, certified, and recorded in like manner as . powers of attorney for 


grants of real property. 


History: En. Sec. 3822, Civ. C. 1895; 
re-en. Sec. 5743, Rev. C. 1907; re-en. Sec. 
8258, R. C. M, 1921. Cal. Civ. C. Sec. 2933. 


Collateral References 


Principal and Agent€10(2). 
2 C.J.S. Agency § 27. 
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52-114. 


52-115 


(8259) Assignment of mortgage—recording—notice—address 


of assignee prerequisite to recording. An assignment of a real estate 
mortgage may be recorded in like manner as a real estate mortgage and:an 
assignment of a chattel mortgage may be filed in like manner as a chattel 
mortgage and the record thereof shall operate as due and legal notice to 
the mortgagor and all persons subsequently deriving title to the mortgage 
from the assignor as well as to all other persons including subsequent 
purchasers, encumbrancers, mortgagees or other lien holders. 


_. Any such assignment shall contain the assignee’s post-office address at 
his place of residence, and shall not be entitled to be recorded or filed 
unless it contains such post-office address. ) 


History: En.-Sec. 3823, Civ. C. 1895; 
re-en. Sec. 5744, Rev. C. 1907; re-en. Sec. 
8259, R. C. M. 1921; amd. Sec. 1, Ch. 14, 
L. 1925; amd. Sec. 1, Ch. 159, L. 1935. Cal. 
Civ. C. Sec. 2934. 


Record of Assignment as Notice to Pur- 
chaser 


The record of the assignment of a mort- 
gage is notice to a purchaser from the 
mortgagor, so that payments by him to 
the assignor are at his own risk, especially 


52-115. (8261) Mortgage passes 
ment of a debt secured by mortgage 


History: En. Sec. 3825, Civ. C. 1895; 
re-en. Sec. 5746, Rev. C. 1907; re-en. Sec. 
8261, R. C. M. 1921. Cal. Civ. C. Sec. 2936. 


Assignee’s Right to Assert Tolling of 
Statute of Limitations 


Where assignee acquired title after the 
mortgagors, who pleaded the statute of 
limitations in his foreclosure suit, had in 
writing acknowledged the debt, he had 
same right to assert that such acknowledg- 
ment took the case out of the statute as 
assignor would in suit by himself. Breese 
v. O’Brien, 102 M-547, 557, 59 P 2d 65. 


Assignment of Mortgage Alone 


While an assignment of a note secured 
by mortgage carries with it the mortgage, 
an assignment of the mortgage alone is a 
nullity and confers no right whatever upon 
the assignee. First Nat. Bank of Saco v. 
Vagg, 65 M 34, 39, 212 P 509. 


Endorsement of Note as Assignment 


The assignment of a debt secured by 


mortgage carries with it the security (this 
section); hence acquisition of a note by 
endorsement has the effect of transferring 
the mortgage securing it. Ingebrightsen v. 
Hatcher, 87 M 482, 485, 288 P 1023. 


in the absence of any showing that’ when 
the payments were made the assignor.was 
in possession of the note which the mort- 
gage secured. Cornish v. Woolverton, 32 
M 456,.476, 81 P 4... 


Collateral References 
Mortgages@219. 
59 C.J.S. Mortgages § 344. 


Effectiveness, as pledge, of transfer of 
mortgage. 53 ALR 2d 1410. 


by assionment of debt. The assign- 
carries with it the seeurity. — 


Mortgage as Evidence of Debt 


Where there is no written evidence of 
the debt or obligation, the mortgage is 
evidence both of the debt and the security 
for its payment. Nevertheless the debt 
is the principal thing, and the title to the 
mortgage must follow an assignment of it. 
Cornish v. Woolverton, 32 M 456, 476, 81 


‘P 4, 


Mortgage as Incident to Debt 


A mortgage given to secure the payment 
of a note is but an incident, and passes to 
the assignee of the note. Cornish v. Wool- 
verton, 32 M 456, 471, 81 P 4; Northwest- 
ern Improvement Co. v. Rhoades, 52 M 428, 
434, 158 P 832. 


Real Estate Mortgage as Chattel 


A real estate mortgage is a conveyance 
of a chattel interest only, and title to it 
passes to an assignee by the assignment 
of the. debt or obligation secured by it. 
First Nat. Bank of Saco v. Vagg, 65 M 34, 
39, 212 P-509. 


- References 


Sommer v. Wigen, 103 M 327, 332, 62 
P 2d 333. 


Collateral References 


Mortgages€235. 
59 C.J.S. Mortgages § 356. 
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52-116. Recording of subordination or waiver agreements—real estate 
—personal property. That a subordination agreement or a waiver in favor 
of subsequent purchasers, encumbrancers or mortgagees as regards any real 
estate mortgage of record of the property therein included may be recorded 
in like manner as a real estate mortgage, and a subordination agreement 
or a waiver in favor of subsequent purchasers, encumbrancers or mort- 
gagees as regards any chattel mortgage on file, or the personal property 
therein described, may be filed in like manner as a chattel mortgage, and 
such record or such filing as the case may be, shall operate as due and legal 
notice to the mortgagor and the mortgagee and to all other interested 
persons. Any such subordination agreement or waiver shall be valid and 
binding so far as the mortgage therein referred to or the property covered 
by such mortgage is concerned, when executed by the record holder of the 
mortgage involved. 

History: En. Sec. 1, Ch. 126, L. 1937. Sec. 8261.1, R. C. M. 1935 and was re- 
NOTE.—An identical statute was en- pealed, by )Sec.<4;.Ch. (50, ea 
acted by Ch. 191, Laws 1935, appeared as 


CHAPTER 2 
MORTGAGES OF REAL PROPERTY 


Section 52-201. What real property may be mortgaged—debts secured—future ad- 
vances—lien. 

52-202, Form of mortgage. 

52-203. Writing required for creation, extension or renewal of mortgages. 

52-204. Defeasance, to affect grant absolute on its face, must be recorded. 

52-205. May be recorded. 

52-206. Period of lien of mortgage—renewal. 

52-207. Satisfaction of mortgage—marginal entry. 

52-208. Same—certificate of payment or discharge. 

52-209. Record of satisfaction. 

52-210. Satisfaction of mortgage. 

52-211. Repealing clause. 

52-212. Recordation of mortgages, deeds of trust and assignments for benefit 
of creditors required—affidavit of good faith and receipt for copy— 
notice—indexing and recording. 

52-213. Execution of satisfaction of mortgage under special act. 


52-201. (8262) What real property may be mortgaged—debts secured 
—future advances—lien. Any interest in real property which is capable 
of being transferred may be mortgaged. Such property or interest may be 
mortgaged to secure existing debts, to secure debts created simultaneously 
with the execution of the mortgage, and to secure advances then in con- 
templation but to be made in the future. The total amount of all future 
advances contemplated and to be subject to mortgage protection must be 
stated in the mortgage, provided the mortgagee may reserve the right, at 
the mortgagee’s option, to refuse to make all or any part thereof. The lien 
for said stated amount of said future advances shall have priority to the 
same extent as if the amount thereof had been actually advanced by the 
mortgagee to the mortgagor at the time of the execution of the mortgage. 
The mortgagee shall, upon demand of the mortgagor or a creditor, furnish 
a statement of all such advances and amounts paid on the principal sum 
secured, provided such statement shall not impair or affect the lien created 
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for all advances. Upon receipt of such statement, or at any other time 
following the execution and delivery of the mortgage, the mortgagor may 
deliver written notice, duly acknowledged, to the mortgagee plainly 
stating that the mortgagor does not desire to request or apply for any 
future advances if none have been allowed, or for any further advances if 
additional advances have in fact been theretofore allowed under the 
mortgage, clearly identifying the mortgage by reference to its date, the 
parties thereto and the principal amount of the original indebtedness and 
the limit placed on contemplated future advances, if allowed. Upon the 
recording of such written notice by the mortgagor in the county and coun- 
ties where the mortgage is recorded, the lien of the mortgage shall continue 
to have priority, but only for the aggregate amount of the indebtedness 
then existing, including any advances theretofore made, interest due and 
other charges as evidenced by the original loan-contract, and indebtedness 
thereafter accumulating on such basis, exclusive of any other future 
advances originally contemplated. Any lien entitled to actual priority over 
the hen of mortgage by force of any express provision of the laws of this 
state shall continue to have priority to the extent prescribed by law. 


History: En. Sec. 3840, Civ. C. 1895; Priority of mortgage for price, sec. 45- 
re-en. Sec. 5747, Rev. C. 1907; re-en. Sec. 202. 
8262, R. C. M. 1921; amd. Sec. 1, Ch. 150, Taxation, separate assessment of mort- 
L. 1949. Cal. Civ. C. Sec. 2947. gages of real property, sec. 84-3808. 
Cross-References Desert Land Entry 
Actions to redeem, time for commence- A desert land entry is a distinct interest 
ment, sec. 93-2616. in real estate, a property right capable of 
Assignment of mortgage, transfer of transfer; and there is no prohibition 
insurance, secs. 91-3101 to 91-3109. against transfer. Selway v. Daut, 67 M 


Corporate property, procedure, secs. 15- 262, 268, 215 P 646. 
901 to 15-910. 


Dower rights, sec. 22-102. References 
Foreclosure against estate, see. 91-2711. Grasswick v. Miller, 82 M 364, 375, 267 
Foreclosure of mortgages, secs. 93-6001 p 299; Standard Oil Co. v. Idaho Commu- 
to 93-6009. nity Oil Co., 98 M 131, 37 P 2d 660. 
Injunction to prevent injury to prop- 
erty, sec. 93-6220. Collateral References 
Mechanies’ liens and mortgages, priority, Mortgages¢=10. 
sees. 45-504, 45-506. 59 C.J.S. Mortgages § 71. 
Mortgage does not constitute convey- 36 Am. Jur. 706, Mortgages, § 32. 


ance, sec. 93-6219. 


52-202. (8263) Form of mortgage. A mortgage of real property may 
be made in substantially the following form: 


i bisemoricage, smade gine) ...2-2-2. 2 sce daycolg.-226 ae. , In the year 
PROM Y D6 ips thle ieot pyaar 2 “mortgagor, 10. OW Ol ar... 
co ele Meese , mortgagee, witnesseth: 


“That the mortgagor mortgages to the mortgagee (here describe the 


property), as security for the payment to him of ................---- dollars, 

Bom or pelrore)y the. 2. aye Of Been wine they eareet! Fach ee 

with interest thereon (or as security for the payment of an Mikes 

describing it, etc.). tAgha Is 4 
History: En. Sec. 3841, Civ. C. 1895; References 

re-en. Sec. 5748, Rev. C. 1907; re-en. Sec. Standard Oil Co. v. Idaho Community 


8263, R. C. M. 1921. Cal. Civ. C. Sec. 2948. Oil Co., 98 M 131, 37 P 2d 660. 
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Collateral References 
Mortgages€=42. 
59 C.J.S. Mortgages § 100. 


Joining in subsequent instrument as 
ratification of or estoppel as to prior in- 


52-203. 
mortgages. 


MORTGAGES 


effective mortgage, deed of trust or similar 
encumbrance. 7 ALR 2d 333. 

Effect of supplying description of prop- 
erty conveyed after manual delivery of 
mortgage. 11 ALR 2d 1372. 


(8264) Writing required for creation, extension or renewal of 
A mortgage of real property can be created, renewed, or ex- 


tended, only by writing, with the formalities required in the case of a 


erant of real property. . 


History: En. Sec. 3842, Civ. C. 1895; 
re-en. Sec. 5749, Rev. ©. 1907; re-en. Sec. 
8264, R. C. M. 1921. Cal. Civ. C. Sec. 2922. 
Field Civ. C. Sec. 1623. 


Affidavit of Good Faith Not Required 


This section not requiring an affidavit 
by the mortgagee that the extension was 
not made with the intent to hinder or de- 
fraud creditors, its absence did not ren- 
der the agreement invalid. Register Life 
Ins. Co. v. Kenniston, 99 M 191, 198, 43 
Py o.251. 


Agreement to Extend Should Be Re- 
corded 


This section, providing for the extension 
of a mortgage, contemplates the making of 
a contract assented to by both parties, 
and in order that notice of the extension 
may be given to subsequent purchasers 
and mortgagees, the instrument must be 
filed with the county clerk for record. O. 
M. Corwin Co. v. Brainard, 80 M 318, 322 
et seq., 260 P 706. 


Where by agreement between the parties 
to.a real estate mortgage, before maturity 
of the debt to secure which it had been 
given and before rights of the third 
parties had intervened, the payment of 
the debt as well as the mortgage - was 
extended for several years, under this sec- 
tion, the instrument being placed of ree- 
ord, a mortgage given on the property 
after filing of the extension agreement 
was inferior to the former. O. M. Corwin 
Co. v. Brainard, 80 M 318,.322 et seq., 
260 P 706. See also dissenting opinion in 
Reed v. Richardson, 94 M 34, 43, 20 P 2d 
1054. 


A real estate mortgage extension agree- 
ment executed under this section before 
maturity of the last of a series of mort- 
gage notes, was not recorded until after 
the period of extension had expired. Two 
years prior thereto the property had been 
conveyed to another, subject to the mort- 
gage, the deed, however not being re- 
corded until some six weeks after recorda- 
tion of the agreement. The extension 
agreement, having been valid and _ first 
placed of record, took priority over the 
deed, under section 73-202, even assuming 
that the vendee was a subsequent pur- 


chaser in good faith and for a valuable 
consideration. Hastings v. Wise, 91 M 430, 
8 P 2d 636. 


Failure of Administrator to Plead Limi- 
tation as Constructive Fraud 


The administrator of an insolvent estate 
is duty bound to plead the statute of 
limitations in a suit to foreclose a mort- 
gage where the mortgagee failed to file 
a renewal affidavit under section 52-206 
in the absence of an extension agreement 
under this section, and if he permits a 
decree of default to be entered without 
defending, his conduct is constructively 
fraudulent as against a general credi- 
tor, and failure of the creditor to de- 
mand that the administrator plead the 
statute is immaterial where demand 
would have been useless. Missoula Trust 
& Savings Bank v. Boos, 106 M 294, 300, 
77 P 2d.385, 


Foreclosure for Breach of Condition to 
Pay Taxes and Insurance 

An agreement giving mortgagors addi- 
tional time for payment, and to reduce the 
interest rate as well as the principal in 
ease mortgagors could refinance the mort- 
gage by a loan, leaving it optional with 
mortgagees whether a new note and mort- 
gage would be executed or the old one in- 
corporating the new terms extended, did 
not prevent foreclosure on breach of the 
condition requiring payment of taxes and 
insurance, which was unaffected by the 
agreement, where mortgagees elected to 
extend the old one but mortgagors would 
not sign the extension. McIntosh v. 
Weaver, 108 M 328, 332, 90 P 2d 169. 


Mortgage Extension as Conveyance 


A real estate mortgage extension agree- 
ment executed as provided by this section, 
is a “conveyance” within the meaning of 
section 73-203. Hastings v. Wise, 91 M 
430, 8 P 2d 636. 


Mortgage May Be Renewed Where 
There Is No Injury to Third Persons 


_ The parties to a real estate mortgage 
may, under this section, renew or extend 


it within the eight-year period following 


the maturity of the debt secured, though 
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the rights of subsequent mortgagees have 
attached in the meantime, if by such re- 
newal or extension the latter are not in- 
jured. Vitt v. Rogers, 81 M 120, 127 et 
seq., 262 P 164. 


Where third persons are not affected 
thereby, a mortgagor of lands may, under 
this section, by agreement with the mort- 
gagee executed as provided therein, in ef- 
fect procure a renewal of the mortgage 
by an extension of the time of payment 
of the debt secured by it, irrespective of 
the provisions of section 52-206 relative 
to the filing of a renewal affidavit. Hast- 
ings v. Wise, 89 M 325, 339 et seq., 297 
P 482. 


Payment on Debt Insufficient Extension 


Since the renewal or extension of a 
mortgage requires a writing as formal as 
one granting real property, no extension 
of the lien is effected by a mere payment 
on account of the debt secured, after the 
barring of the latter by the statute of 
limitations. Berkin v. Healy, 52 M 398, 
402, 158 P 1020. 


Period for which Extended 


A written agreement between mortgagor 
and mortgagee for the extension of a 
real estate mortgage under this section, 
the effect of which was to extend its life 
for more than sixteen years after its 
original maturity date, did not render it 
invalid as against a creditor of the mort- 
gagor holding a judgment lien acquired 
before the date of the agreement, the con- 
tention based on the theory that this 
section and section 52-206 being in pari 
materia, the provision of the latter that 
the life of a mortgage cannot be extended 
for more than sixteen years applies to the 
former, not being tenable; while the pro- 
vision of 52-206 that the right to make 
the extension may be exercised only 
within eight years following the maturity 
of the debt has in effect been incorporated 
within this section by construction, the 
time to which extension may run is un- 
limited in the absence of legislative dec- 
laration on the subject. Register Life Ins. 
Co. v. Kenniston, 99 M 191, 197, 43 P 2d 
251. 


Quitclaim Grantee as Bona Fide Pur- 
chaser 

In a mortgage foreclosure suit, defend- 
ant who, six months after the lien of the 


mortgage had expired, had purchased the | 


property from the mortgagors by quitclaim 
52-204. 


52-204 


deed and recorded it at once, in ignorance 
of an extension agreement between the 
assignee of the mortgage and the mort- 
gagors, never recorded, was a bona fide 
purchaser without notice and entitled to 
prevail. Aitken v. Lane, 108° M 368, 377, 
92 P 2d 628. 


Retrospective Application 


This section has no application to a 
mortgage on real estate renewed by exten- 
sion of the note which it secured in 1890. 
Wilson v. Pickering, 28 M 435, 439, 72 P 
821. 


Status of Purchaser of Mortgaged Lands 
Prior to Expiration of Hight-Year Period 
after Maturity of Debt 


One who by deed becomes the owner of 
all the right, title and interest in lands of 
the mortgagor, at any time before the ex- 
piration of the eight-year period following 
the maturity of the entire mortgage in- 
debtedness (sec. 52-206), does not become 
the owner of the property free and clear 
of the mortgage lien upon expiration of 
that period, where no extension agreement 
under this section or affidavit of renewal 
under section 52-206 has been filed or re- 
corded. Hillsdale College v. Thompson, 99 
M 400, 408, 44 P 2d 753. 


Unrecorded Extension Valid between 
Parties 

An agreement extending the life of a 
mortgage made either under this section 
or section 52-206, is binding between the 
parties ..though not recorded. Aitken. v. 
Lane, 108 M 368, 374, 92 P 2d 628. 


References 

Cited or applied as section 5749, Revised 
Codes, in Ringling v. Smith River De- 
velopment Co., 48 M 467, 476, 138 P 1098; 
Morrison v. Farmers’ ete. State Bank, 70 
M 146, 152,-225 .P 123; Reed-v. Richard- 
son, 94 M 34, 43, 20 P 2d 1054; First 
Nat. Bk. v. Gutensohn, 97 M 453, 461 et 
seq., 87 P 2d 555; Humbird v. Arnet, 99 
M 499, 44 P 2d 756; Frisbee v. Coburn, 
101 M 58, 69, 52 P.2d 882; Rieckhoff v. 
Woodhull, 106 M 22, 27, 75 P 2d 56; Swing- 
ley v. Riechoff, 112 M 59, 61, 112 P 2d 
1075; Hogevoll v. Hogevoll, 117 _M_ 528, 
534, 162 P 2d 218. 


Collateral References 


Frauds, Statute of€—63 (5); Mortgages 
40. 

37 C.J.S. Frauds, Statute of § 118; 59: 
C.J.S. Mortgages § 99, : 


(8265) Defeasance, to affect grant absolute on its face, must be 


recorded. When a grant of real property purports to be an absolute con- 
veyance, but is intended to be defeasible on the performance of certain 
conditions, such grant is not defeated or affected as against any person 
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other than the grantee or his heirs or devisees, or persons having actual 
notice, unless an instrument of defeasance, duly executed and acknowl- 
edged, shall have been recorded in the ents of the county recorder of the 
county where the property is situated. 


History: En. Sec. 3843, Civ. C. 1895; 
re-en. Sec. 5750, Rev. C. 1907; re-en. Sec. 
8265, R. C. M. 1921. Cal. Civ. C. Sec. 2950. 


Estoppel of Mortgagor by Failure to 
Record Defeasance 


Where a deed absolute to real property 
is given by a mortgagor to the mort- 
gagee, unaccompanied by an instrument 
of defeasance duly recorded, he, by mak- 
ing the mortgagee the ostensible owner 
in fee, in effect arms the grantee with a 
power of attorney to convey title and, on 
conveyance, is estopped from questioning 
the title of an innocent purchaser for 
value under this section. Harrington v. 
Butte & Superior Copper Co., 52 M 263, 
278, 157 P 181; Halko v. Anderson, 108 
M 588, 593, 93 P 2d 956. 


Protection against Oral Understandings 
Accompanying Reconveyance 


Defendants in a quiet title action claim- 


52-205. 


(8266) May be recorded. 


ing that when they redeeded the lands 
back to the vendor upon their inability to 
meet the payments on the mortgages exe- 
cuted by them as purchasers, without ac- 
companying instruments of defeasance, 
an oral understanding that they should 
remain in possession as tenants and have 
the first right to repurchase the property 
at some indefinite time did not amount to 
an interest in the real estate, and plaintiff, 
unaware of its existence became an in- 
nocent purchaser for value entitled to 
protection under this section. Halko v. 
Anderson, 108 M 588, 593, 93 P 2d 956. 


References 


Cited or applied as section 5750, Re- 
vised Codes, in Gibson v. Morris State 
Bank, 49 M 60, 74, 140 P 76. 


Collateral References 


Mortgages¢=90. 
59 C.J.S. Mortgages § 202. 


Mortgages of real property may be 


acknowledged or proved, certified, and recorded in like manner and with 


like effect as grants thereof. 


History: En. Sec. 3844, Civ. C. 1895; 
re-en. Sec. 5751, Rev. C. 1907; re-en. Sec. 
8266, R. C. M. 1921. Cal. Civ. C. Sec. 2952. 


Cross-References 

Index of mortgages, sec. 16-2905. 
Recording of mortgages, sec. 73-107. 
References 


Standard Oil Co. v. Idaho Community 
Ou Co., 9S chi et3 1 as7e P *2d566e 


52-206. 


(8267) Period of lien of mortgage—renewal. 


Collateral References 


Mortgages©—91. 
59 C.J.S. Mortgages § 203. 


Priority as between vendor’s lien and 
mortgage or deed of trust to third per- 
son furnishing purchase money. 55 ALR 
2d 1119. 


Every mortgage 


of real property made, acknowledged, and recorded, as provided by the 
laws of this state, shall be good as against all from the time it is so recorded 
until eight years after the maturity of the entire debt or obligation secured 
thereby and no longer, unless the mortgagee, his heirs, executors, adminis- 
trators, representatives, or assigns shall, within sixty days after the ex- 
piration of said eight years, file in the office of the county clerk where 
said mortgage is recorded, an affidavit, setting forth the date of said mort- 
gage, when and where recorded, the amount of the debt secured thereby, 
and the amount remaining unpaid, and that the said mortgage is not re- 
newed for the purpose of hindering, delaying, or defrauding creditors of 
the mortgagor or owner of the land, and upon the filing of said affidavit, 
the said mortgage shall be valid against all persons for a further period 
of eight years. 
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History: En. Sec. 1, Ch. 27, L. 1913; 
re-en. Sec. 8267, R. C. M. 1921; amd. Sec. 
1, Ch. 104, L. 1933. 


Constitutionality 


If, by this section, it was intended to 
enable a mortgagee whose mortgage had 
been extinguished by lapse of time, to re- 
vitalize the security and impose a lien 
upon property without the owner’s consent, 
it to that extent deprives him of his prop- 
erty without due process of law, and is 
invalid. Berkin v. Healy, 52 M 398, 404, 158 
P 1020. 


This section construed as a statute of 
limitations, is not open to attack on con- 
stitutional grounds. Morrison v. Farmers’ 
etc. State Bank, 70 M 146, 149, 225 P 123. 


Action for Debt after Mortgage Invalid 


A mortgagee whose mortgage was ren- 
dered invalid for failure to file a renewal 
affidavit but whose debt has not become 
barred by the general statute of limitations 
may proceed against the mortgagor’s ad- 
ministrator on the debt and is entitled to 
a judgment adjudicating the debt as a 
valid claim against the estate payable in 
due course of administration, as against 
the contention that the debt having been 
secured by mortgage the creditor’s only 
remedy was by foreclosure of the mort- 
gage. Leffek v. Luedeman, 95 M 457, 460 
ef) seq.,.4/ -P 2d 511. 


Actual Notice Where Affidavit Not Re- 
corded 


This section, when read in connection 
with the prior law relative to recording 
mortgages and harmonized therewith, 
merely limits the duration of record notice 
of the lien of recorded mortgages, and, 
though “subsequent purchasers” is not 
qualified by “in good faith,” the failure of 
a mortgagee to file the required affidavit 
did not affect the lien as against a subse- 
quent purchaser, who purchased with 
actual notice of the mortgage and during 
the time that the record of the mortgage 
was constructive notice. Cullen v. Reed, 
220 Fed 356, 357. 

Where a short time prior to the date of 
maturity of a debt secured by a mortgage 
on lands the owner of the mortgage notes 
by agreement with the mortgagor extended 
the maturity of the debt for ten years, 
the agreement not, however, being placed 
of record until several months after the 
maturity of the debt as extended, the con- 
tention of the then owner of the lands who 
purchased subject to the mortgage, in an 
action to foreclose the mortgage praying 
for the appointment of a receiver of the 
rents and profits, that no affidavit of 
renewal of the mortgage having been filed 
as provided by this section, the mortgage 
was barred and the court in making the 
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appointment abused its discretion, was 
without merit, the purchaser having had 
actual notice of the agreement extending 
payment of the mortgage debt at the time 
of purchase. Hastings v. Wise, 89 M 325, 
335 et seq., 297 P 482. 


Debt Not Extended 


This section, limiting the validity of a 
mortgage, unless renewed, to eight years 
after maturity of the debt which it was 
given to secure, affects merely the lien of 
the mortgage and does not extend the life 
of the debt, and to that extent amends 
section 45-306, which provides that a lien 
is extinguished by the lapse of time with- 
in which an action can be brought upon 
the principal obligation; hence where the 
debt dies, the mortgage dies with it. Jones 
v. Hall, 90 M 69, 71 et seq., 300 P 232. 


Declaration of Mortgage after Expira- 
tion Date 


Where property was sold to save it from 
foreclosure, under contract which would 
have permitted seller to repurchase it 
within one year for the same amount, suit 
brought to have deed and contract de- 
clared a mortgage nine and one-half years 
after date of deed and mortgage was prop- 
erly dismissed. Clarke v. Chamberlain, 
124 M 405, 225 P 2d 477, 481. 


Effect between Parties of Keeping Debt 
Alive 


As between the mortgagor of real prop- 
erty and the mortgagee, if the debt for 
which the mortgage is given be kept alive 
the mortgage is good even after the ex- 
piration of eight years from the maturity 
of the note or obligation. Leffek v. Luede- 
man, 95 M 457, 460 et seq., 27 P 2d 511; 
Breese v. O’Brien, 102 M 547, 552, 59 P 
2d 65. 


Effect of 1933 Amendment 


The 1933 amendment to this section can- 
not constitutionally be held to apply to a 
mortgage executed during the effective pe- 
riod of the prior statute. Hogevoll v. Hoge- 
voll, 117 M 528, 535, 162 P 2d 218. 


Extension by Agreement 


The method prescribed by this section 
for extending the life of a real estate 
mortgage by the filing of an affidavit by 
the mortgagee is not exclusive, but under 
section 52-203, an extension may be effect- 
ed by agreement between the parties to 
the mortgage by pursuing the formalities 
required in the case of a grant of real 
property. O. M. Corwin Co. v. Brainard 
et al., 80 M 318, 322 et seq., 260 P 706; 
Register Life Ins. Co. v. Kenniston, 99 M 
191, 43 P 2d 251. 

Where during the life of a properly re- 
corded real estate mortgage as fixed by 
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this section, parties took a second mort- 
gage on the premises, and thereafter and 
before the expiration of the first its life 
(meaning thereby the maturity of the 
debt) was extended by an agreement in 
writing between the parties thereto for a 
period of two years as they properly could 
do under section 52-203, the extension 
being also placed of record, the second 
mortgagees were then in no worse posi- 
tion than they» were when they took 
their mortgage, hence were not injured 
by the extension and therefore their claim, 
made in a foreclosure suit on the first 
mortgage within the two-year extension 
period, that plaintiff’s lien had become 
inferior to theirs by his failure to file the 
renewal affidavit required by this section, 
was without merit. Vitt v. Rogers, 81 M 
120,:126 et seq., 262 P 164. 


Where third persons are not affected 
thereby, a mortgagor of lands may, under 
section 52-203, by agreement with the 
mortgagee executed as provided therein, 
in effect procure a renewal of the mort- 
gage by an extension of the time of 
payment of the debt secured by it, irre- 
spective of the provisions of this section 
relative to the filing of a renewal affi- 
davit. Hastings v. Wise, 89 M 325, 335 
et seq., 297 P 482. 


A written agreement between mortgagor 
and mortgagee for the extension of a real 
estate mortgage under section 52-203, the 
effect of which was to extend its life for 
more than sixteen years after its original 
maturity date, did not render it invalid as 
against a creditor of the mortgagor hold- 
ing a judgment lien acquired before the 
date of the agreement, the contention 
based. on the theory that section 52-203 
and .this section being in pari materia, the 
provision of the latter that the life of a 
mortgage cannot be extended for more 
than sixteen years. applies to the former, 
not. being tenable; while the provision of 
this section that the right to make the 
extension may. be exercised only within 
eight. years following the maturity of the 
debt has in effect been incorporated with- 
in 52-203 by construction, the time to 
which extension may run is unlimited in 
the absence of legislative declaration on 
the subject. Register Life Ins. Co. v. 
Kenniston, 99 M 191, 196,43 P 2d 251. 


Under this heading see also Frisbee v. 
Coburn, 101 M 58, 69, 52 P 2d 882. 


Failure of Administrator to Plead Limi- 
tation as Constructive Fraud . 


The administrator of an insolvent estate 
is duty bound to plead the statute of limi- 
tations in a suit to foreclose a mortgage 
where the mortgagee failed to file a re- 
newal affidavit under this section, in. the 
absence of an extension agreement under 


MORTGAGES 


section 52-203, and if he permits a decree 
of default to be entered without defend- 
ing, his conduct is constructively fraudu- 
lent as against a general creditor, and 
failure of the creditor to demand that 
the administrator plead ‘the statute is 
immaterial where demand would have been 
useless. Missoula Trust & Savings Bank 
v. Boos, 106 M 294, 300, 77°'P 2d 385. 


Failure to File Affidavit 


Where a mortgagee fails to file the re- 
newal affidavit required by this section 
within sixty days after the expiration of 
eight years from the date of maturity of 
the obligation secured thereby, the land 
is freed from the burden of the mortgage 
debt. Pereira v. Wulf, 83 M 343, 346, 272 
P 532. 


Unless the affidavit of renewal of a re- 
corded real estate mortgage is filed, with- 
in sixty days after maturity of the debt 
as security for which it was given, by the 
mortgagee, his heirs, representatives or 
assigns, as required by this section, it be- 
comes unenforceable after ‘the lapse of 
eight years from the maturity of the debt 
as against the creditors of the mortgagor 
or subsequent purchasers or encumbrancers. 
Skillen v. Harris, 85 M‘73, 75, 277 P 803. 


Failure to Plead Statute of Limitations 


Defendant in an action to foreclose a 
first mortgage on real property held by him 
under a quitelaim deed from the purchaser 
on foreclosure of the second mortgage, in 
his answer relied on the failure of plaintiff 
to file an affidavit of renewal of the mort- 
gage under this section, as a bar to the 
action; he did not plead the general 
statute of limitations. Judgment for plain- 
tiff was proper in the absence of a plead- 
ing that the debt was barred. (Mr. Chief 
Justice Callaway dissenting.) Reed v. 
Richardson, 94 M 34, 38 et seq., 20 P 2d 
1054. 


Homestead Protected after Mortgage 
Outlawed 


Where a mortgage was “executed and 
recorded before the declaration of home- 
stead was filed for record,” under section 
33-105, subd. 4, but had lost its validity by 
lapse of time as a security and ceased to 
be a mortgage or lien under this section, 
although the note which the mortgage was 
given to secure was still alive, and a money 
judgment obtained on the note, the home- 
stead. was not subject to execution or 
forced sale to satisfy such judgment, be- 
cause the mortgage was outlawed and the 
debt therefore not “secured” by it when 
the judgment on the note was entered, as 
also required by sec. 33-105, subd. 4 supra. 
Siuru v. Sell, 108 M 438, 442; 91 P 2d 411, 
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Insolvent Administrator Attacking Mort- 
gage 

An administrator of an insolvent estate 
may, on behalf of creditors, who cannot 
under the law secure a specific lien upon 
the. estate. property after the debtor’s 
death, attack the validity of a real estate 
mortgage on the ground of the holder’s 
failure to file the renewal affidavit re- 
quired by this section. Leffek v. Luede- 
man, 95 M 457, 460 et seq., 27 P 2d 511. 


Mortgage Cannot Exist beyond Life of 
Debt 

A mortgage cannot exist beyond the life 
of. the debt or obligation it was given to 
secure. Rieckhoff v. Woodhull, 106 M 22, 
29, 75:R 2d 56. 


Mortgage Good between Parties until 
Debt Barred 


As between the mortgagor and mort- 
gagee the mortgage lien is good so long as 
the debt.is not barred by the statute of 
limitations, irrespective of whether or not 
an affidavit extending the lien of the 
mortgage was filed as provided in this 
section. Turner v. Powell, 85 M 241, 245, 
278 P. 512. 

As between the parties to it, a mortgage 

is good if the debt is kept alive, even after 
the expiration of eight years from the due 
date of the obligation; if the debt died, 
the mortgage died with it. (Mr. Chief 
Justice Callaway dissenting.) Reed v. 
Richardson, 94 M 34, 38 et seq., 20 P 2d 
1054. 
As between the original parties the 
mortgage itself remains good and valid 
without filing an affidavit of renewal so 
long as the debt itself is not barred by 
the statute of limitations. Montana Valley 
Land Co. .v. Bestul, 126 M 426, 253 P 2d 
325, 326. 


Presumption that Decree Is Supported 
by Evidence 


When the record on appeal in a fore- 
closure suit was silent as to when the in- 
debtedness secured by the mortgage be- 
came due or that a debt secured by it and 
a subsequent instrument of which the 
mortgage had been made a part by ref- 
erence, had been paid, the finding that 
plaintiff mortgagee was entitled to a de- 
cree will be presumed supported by the 
evidence, rendering the contention of ap- 
pellant that the mortgage had expired 
under this section, and that payment of 
the amount’ due on the latter instrument 


had been made, untenable. First Nat. Bank 


v. Marlowe, 71 M 461, 472, 230 P 374. 


Provision for Benefit of Mortgagee 

The protection afforded by this section 
is intended for the benefit of the mortga- 
gee not the mortgagor, and the latter may 
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not be heard to object to the sufficiency of 
the renewal affidavit provided for therein 
where it appears affirmatively that the 
debt for which the mortgage was given 
was not barred by the statute of limita- 
tions, (sec. 93-2603). Skillen v. Harris, 85 
M :78; 75, 277 «RP. 808. 


Purchaser before Expiration of Mort- 
gage 

Plaintiff bank, on January 22, 1922, took 
a mortgage on real property to secure 
payment of notes maturing one year after 
date, which were renewed in 1924 and 
1926; the mortgage was recorded a few 
days later. The administrator of a creditor 
of the mortgagor had judgment against the 
latter and, in satisfaction thereof, on 
December 27, 1930, and within eight years 
after maturity of the debt owing the bank, 
accepted notes secured by mortgage on the 
same property covered by that of the bank. 
The bank never filed the affidavit of re- 
newal provided for by this section. In 
the action brought by the bank on May 22, 
1931, and subsequent to the expiration of 
eight years and sixty days after the ma- 
turity of its debt, defendant administrator 
contended that because of the failure of 
the bank to file a renewal affidavit its 
mortgage had expired and that therefore 
his mortgage was the superior and prior 
lien. The court so found. Under the doctrine 
of stare decisis, defendant administrator 
having acquired his mortgage while that 
of the bank was valid and subsisting as 
against creditors and subsequent encum- 
brancers, he was in no position to assert 
the invalidity of the bank’s mortgage. (Mr. 
Chief Justice Callaway and Mr. Justice 
Angstman dissenting.) First Nat. Bank v. 
Gutensohn, 97 M 453, 455 et seq., 37 P 
2d 555. 

One who by deed becomes the owner of 
all the right, title and interest in lands 
of the mortgagor at any time before the 
expiration of the eight-year period follow- 
ing the maturity of the entire mortgage 
indebtedness, does not become the owner of 
the property free and clear of the mort- 
gage lien upon expiration of that period, 
where no extension agreement under sec- 
tion 52-203 or affidavit of renewal under 
this section has been filed or recorded. 
Hillsdale College v. Thompson, 99 M 400, 
408, 44 P 2d 753. 

Where. a judgment creditor of a mort- 
gagor of real property purchased it at 
execution sale prior to the expiration of 
eight years after maturity of the mortgage 
debt provided for by this section, thus 
leaving in the judgment debtor nothing 
further that could be seized by process, he 
ceased to be a creditor and became a pur- 
chaser, and the mortgage debt not being 
barred under the general statute of limita- 
tions, the mortgage lien was prior and 
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superior to the claim of such purchaser, 
irrespective of an alleged prematurely 
filed extension affidavit, or an extension 
agreement improperly executed. Hillsdale 
College v. Thompson, 99 M 400, 409, 44 
Pe2deras: 


One acquiring mortgaged realty within 
the eight-year period following the ma- 
turity of the mortgage indebtedness may 
not assert the invalidity of the mortgage 
under this section, if the mortgage debt is 
not barred under section 93-2603, the gen- 
eral statute of limitations; he is not a 
“subsequent purchaser” within the mean- 
ing of this section, and if he would bar 
the mortgage because of the statute of 
limitations he must plead section 93-2603. 
Humbird v. Arnet, 99 M 499, 514, 44 P 2d 
756. 


Quitclaim Purchaser as Bona Fide Pur- 
chaser 


In a mortgage foreclosure suit defend- 
ant, who six months after the lien of the 
mortgage had expired, had purchased the 
property from the mortgagors by quit- 
claim deed and recorded it at once, in 
ignorance of an extension agreement be- 
tween the assignee of the mortgage and 
the mortgagors, never recorded, was a bona 
fide purchaser without notice and entitled 
to prevail. Aitken v. Lane, 108 M 368, 377, 
92, Paodmo2s. 


Recital in Deed Tolls Statute of Limita- 
tions 


A recital in a deed that the premises 
are subject to a prior mortgage constitutes 
an acknowledgment of the mortgage by 
both parties and a recognition of the debt, 
does not impair the rights of the owner of 
the mortgage, and constitutes an admis- 
sion which tolls the statute and removes its 
bar. Where there was a succession of con- 
veyances containing such recital through 
which the premises finally became re- 
conveyed to the mortgagor’s original 
grantee in 1933, the life of the debt and 
mortgage lien was thus extended to 1941 
although originally executed in 1917. West- 
ern Holding Co. v. Northwestern Land & 
Loan Co., 113 M 24, 30, 120 P 2d 557. 


Section is a Statute of Limitations and 
Not a Recording Statute 


This section is not a recording statute, 
affecting notice, but is a statute of limita- 
tions, affecting the remedy, the effect of 
which is that such a mortgage, in the ab- 
sence of the renewal affidavit, ceases to be 
of binding force as against the persons 
mentioned and becomes unenforceable by 
the lapse of eight years from the maturity 
of the debt or obligation secured. Morrison 
v. Farmers’ ete. State Bank, 70 M 146, 149, 
225 P 123. 
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Statute of Limitations 


A real estate mortgage governed by 
this section prior to amendment, was not 
barred by the statute of limitations so 
long as the debt secured thereby was kept 
alive. Sommer v. Wigen, 103 M 327, 334, 
62 P 2d 333. 


Time of Foreclosure after Renewal 


This section, declaring the life of a 
mortgage on real property at an end at 
the close of eight years after maturity of 
the entire debt secured thereby, unless the 
mortgagee or his successors or assigns 
shall within sixty days after the expiration 
of the eight years file the affidavit of re- 
newal therein deseribed, contemplates ac- 
tion by the mortgagee alone, and after he 
shall have extended the life of his mort- 
gage lien by taking the steps prescribed, he 
may foreclose the mortgage at his pleasure; 
as between him and the mortgagor, if the 
debt be kept alive, the mortgage is good 
even after the expiration of eight years 
from the maturity of the debt..O. M. Cor- 
win Co. v. Brainard, 80 M 318, 322 et seq., 
200" PATOG: 


The purpose of the legislature in enact- 
ing this section was definitely to limit the 
life of a mortgage, unless extended, to 
eight years from the maturity of the debt 
(except as between the parties them- 
selves); the remedy therein provided may 
be invoked by the mortgagee or his suc- 
cessors only and, if invoked, the mortgagee 
may foreclose at any time during the sec- 
ond eight-year period, and any implication 
to the contrary in Morrison v. Traders’ & 
Farmers’ Bank, 70 M 146, must be over- 
ruled. Vitt v. Rogers, 81 M 120, 126 et seq., 
262 P 164. 


Unrecorded Extension Binding on Par- 
ties 

An agreement extending the life of a 
mortgage made either under this section or 
section 52-203, is binding between the 
parties though not recorded. Aitken vy. 
Lane, 108 M 368, 374, 92 P 2d 628. 


References 


Meyer v. Lemley et al., 86 M 83, 91, 282 
P 268; Hastings et al. v. Wise et al., 91 
M 430, 433, 8 P 2d 636; Matteson v. 
Ackerson, 104 M 239, 242, 66 P 2d 797; 
Swingley v. Riechoff, 112 M 59, 69, 112 
P 2d 1075; Francisco v. Francisco, 120 
M 468, 191 P 2d 317, 1 ALR 2d 625; Mon- 
tana Valley Land Co. v. Bestul, 126 M 
426, 253 P 2d 325, 329. 


Collateral References 


Mortgages¢147. 

59 C.J.S. Mortgages § 211. 

34 Am. Jur. 317, Limitation of Actions, 
§ 404. 
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Extension of time or forbearance to sue 
as consideration constituting mortgagee 
bona fide purchaser. 39 ALR 2d 1088. 


Constitutionality, construction, and ap- 
plication of statute modifying or limit- 
ing effect of acknowledgment, payment, 
or other conditions to toll or extend the 
period of limitation with respect to mort- 
gage foreclosure. 150 ALR 134. 


52-207. (8268) Satisfaction of mortgage—marginal entry. Any mort- 
gage that has been or may be hereafter recorded may be discharged by 
an entry in the margin of the record thereof, signed by the mortgagee or 
his personal representative or assignee, acknowledging the satisfaction 
of the mortgage, in the presence of the county clerk or his deputy, who 


shall subscribe the same as a witness. 


Such entry shall have the same 


effect as a deed of release duly acknowledged and recorded. 


History: En. Sec. 36, p. 485, Bannack 
Stat.; re-en. Sec. 36, p. 402, Cod. Stat. 
1871; re-en. Sec. 213, 5th Div. Rev. Stat. 
1879; re-en. Sec. 271, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3845, Civ. C. 1895; re-en. 
Sec. 5752, Rev. C. 1907; re-en. Sec. 8268, 
R. C. M. 1921. Cal. Civ. C. Sec. 2938. 


“Deed of Release’”’ 


The phrase “deed of release,” as used in 
this section, means a writing, duly sub- 
seribed and acknowleged by the mort- 
gagee, whereby he absolves the mortgaged 
property from the lien of the mortgage. 
Swain v. McMillan, 30 M 433, 440, 76 P 
943. 


References 
Cited or applied as section 3845, Civil 


Code, in Mueller v. Renkes, 31 M 100, 103, 
77 P 512; as section 5752, Revised Codes, 
in Dubbels v. Thompson, 49 M 550, 555, 
143 P 986. 


Collateral References 
Mortgages€=315 (2). 
59 C.J.S. Mortgages § 472. 


Requiring security as condition of can- 
celing of record mortgage or lien, or of 
recording payment. 2 ALR 2d 1064. 


Reinstatement and restoration of mort- 
gages released or discharged without 
authorization, as against subsequent pur- 
chasers, lien holders, judgment creditors, 
and the like, without notice. 35 ALR 2d 
948, 


52-208. (8269) Same—certificate of payment or discharge. Any mort- 
gage shall also be discharged upon the record thereof, by the county clerk 
in whose custody it shall be, whenever there shall be presented to him a 
certificate executed by the mortgagee, his personal representative or as- 
signee, acknowledged, or proved and certified, as in this code prescribed, to 
entitle a conveyance to be recorded, specifying that such mortgage has 
been paid or otherwise satisfied or discharged. 


History: En. Sec. 37, p. 485, Bannack References 


Stat.; re-en. Sec. 37, p. 402, Cod. Stat. Cited or applied as section 5753, Revised 
1871; re-en. Sec. 214, 5th Div. Rev. Stat. (odes, in Dubbels v. Thompson, 49 M 550, 
1879; re-en. Sec. 272, 5th Div. Comp. Stat. 555 143 P 986. 

1887; re-en. Sec. 3846, Civ. C. 1895; re-en. ‘ 

Sec. 5753, Rev. C. 1907; re-en. Sec. 8269, 

R. C. M. 1921. Cal. Civ. C. Sec. 2939. 


52-209. (8270) Record of satisfaction. Every such certificate, and the 
proof and acknowledgment thereof, shall be recorded at full length, and a 
reference shall be made to the book containing such record, in the minutes 
of the discharge of such mortgage made by the county clerk upon the 
margin of the record thereof. . 


History: En. Sec. 38, p. 485, Bannack 
Stat.; re-en. Sec. 38, p. 402, Cod. Stat. 
1871; re-en. Sec. 215, 5th Div. Rev. Stat. 
1879; re-en. Sec. 273, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3847, Civ. C. 1895; re-en. 


Sec. 5754, Rev. C. 1907; re-en. Sec. 8270, 
R. C. M. 1921. Cal. Civ. C. Sec. 2940. 


Collateral References 


Mortgages@314. 
59 C.J.S. Mortgages § 470. 
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52-210. (8271) Satisfaction of mortgage. Any mortgagee or his per- 
sonal representative or assignee, as the case may be, after the full perform- 
ance of the conditions of the mortgage, whether before or after a breach 
thereof, who shall, for the space of thirty days after being requested, refuse 
or neglect to execute, acknowledge and deliver to the mortgagor a certifi- 
cate of discharge or release thereof, shall be liable to the mortgagor, his 
heirs or assigns, in the sum of one hundred dollars; and also, for all actual 
damages occasioned by such neglect or refusal. When such discharge or 
release is made by the personal representative of the mortgagee, it shall 
be accompanied by a certified copy of his authority, unless such authority 
is already of record in the office of the county clerk and recorder where 
such mortgage is recorded. In case such discharge or release is made by 
an assignee, it must be accompanied by the assignment of such mortgage, 
unless such assignment is already of record in the office of the county 
elerk and recorder where such mortgage is recorded. In the event that 
such discharge or release is executed by an attorney in fact, such discharge 
or release shall have attached to it the power of attorney under which it 
is made, unless such power of attorney is already of record in the office 
of the county clerk and recorder where such mortgage is recorded. When 
such discharge or release is executed by the heir or heirs of the mortgagee, 
such discharge or release must be accompanied by a certified copy of an’ 
order or decree of the court of competent jurisdiction, showing such 
authority, unless such order or decree is already of record in the office of 
the county clerk and recorder where such mortgage is recorded. For- 
eign administrators and executors may satisfy mortgages of record in 
Montana, provided, that the satisfaction of mortgages be accompanied by 
an authenticated copy of their letters of administration, or letters testa- 
mentary, with the certificate of the clerk of the court in which the ap- 
pointment was made, that the same have not been revoked and are in full 
force, which certificate and certified copy of letters shall be presented 
and recorded in connection with the satisfaction of the mortgage. When 
so presented and recorded, they shall have the same force and effect as 
if the mortgage was satisfied by the mortgagee. 


History: Ap. p. Sec. 39, p. 486, Ban- 
nack Stat.; re-en. Sec. 39, p. 402, Cod. 
Stat. 1871; re-en. Sec. 216, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 274, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 3748, Civ. C. 1895; 
re-en. Sec. 5755, Rev. C. 1907; amd. Sec. 
1, Ch. 173, L. 1921; re-en. Sec. 8271, 
R. C. M. 1921. Cal. Civ. C. Sec. 2941. 


References 


Cited or applied as section 5755, Revised 
Codes, in Degenhart v. Cartier, 52 M 102, 
109, 157 P 637; Noyes Estate v. Granite- 
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(8272) Repealing clause. 


Alaska Co., 64 M 406, 418, 210 P 96; Sol- 
berg v. Sunburst Oil & Gas Co. et al., 70 
M 177, 181, .183, 225 P 612; Advance- 
Rumley Thresher Co., Ine. v. Hess, 85: M 
293, 297,.279 P 236; Security Bldg. & Loan 
Assn. v. Shallow, 96 M 498, 503, 31 P 2d 
732; Anderson v. Commercial Credit Co., 
110 M 333, 338, 101 P 2d 367. 


Collateral References 
Mortgages@312. 
59 C.J.S. Mortgages § 474. 


All acts, and parts of acts, in con- 


flict herewith are hereby repealed; provided, however, nothing herein 
contained shall be construed as affecting any cause of action or litigation 
now pending in any court in the state of Montana. 


History: En. Sec. 2, Ch. 173, L. 1921; 
re-en. Sec. 8272, R. C. M. 1921. 


496. 


REAL PROPERTY MORTGAGES 52-213 

52-212. (8273) Recordation of mortgages, deeds of trust and assign- 
ments for benefit of creditors required—affidavit of good faith and receipt 
for copy—notice—indexing and recording. All mortgages, deeds of trust, 
or assignments for the benefit of creditors, of both real and personal prop- 
erty, executed by a corporation, association or partnership, or by an indi- 
vidual or individuals, are governed by the law relating to mortgages or 
deeds of trust of real property and must be recorded in the office of the 
county clerk of every county where any part of said property is situated, 
and the same are valid, notwithstanding the possession of such property is 
retained by such corporation, association or partnership, or by such indi- 
vidual or individuals, but any such mortgages, deeds of trust, or assign- 
ments for the benefit of creditors must be accompanied by the affidavit of 
good faith required to accompany mortgages of personal property, and also 
by a receipt for an executed copy of the instrument signed on behalf of the 
corporation by its president, vice-president, secretary, assistant secretary 
or managing agent. The recording of such an instrument shall be notice 
of the rights of the parties under the same. It shall not be necessary to 
file any such instrument as a chattel mortgage. Such instruments shall 
be indexed both in the chattel and real estate mortgage indexes in the 
offices of the county clerks and recorders where recorded, and a reference 
made in the chattel mortgage record to the book and page wherein the 
mortgage is recorded. 


History: En. Sec. 3849, Civ. C. 1895; 
re-en. Sec. 5756, Rev. C. 1907; amd. Sec. 1, 
Ch. 72, L. 1921; amd. Sec. 1, Ch. 39, L. 
1927; amd. Sec. 1, Ch. 11, L. 1931. 


Failure to File Affidavit of Good Faith 

A mortgage given by a corporation cov- 
ering both real and personal property, 
under this section before amendment by 
chapter 11, Laws of 1931, requiring a 
corporate mortgage to be accompanied by 
an affidavit of good faith made by the 
mortgagor, was good as to the real estate 
but invalid as to the personal property, 
under the rule that a mortgage may be 
valid in part and invalid in part. Standard 
Oil Co. v. Idaho Community Oil Co., 95 M 
412, 414 et seq., 27 P 2d 173. 


Filing as Chattel Mortgage Not Required 


A corporate trust deed covering both 
real and personal property, executed as 
provided by this section, was entitled to 
‘be recorded, and, since it was governed by 
the laws relating to deeds of trust of real 
property, it was not necessary to file it as 


52-213. 


a chattel mortgage. Garry v. Musselshell 
Mercantile Co., 96 M 468, 473, 31 P 
2d 293. 


Real and Personal Property 


The former provisions of this section, 
requiring that mortgages, “of both real 
and personal property” executed by a 
corporation be accompanied by an affi- 
davit of good faith, applied only to mort- 
gages covering both real and personal 
property; hence had no application to one 
covering real estate only. Godfrey L. 
Cabot, Inc. v. Gas Products Co., 94 M 497, 
518, -10Pr2d*8 78. 


Collateral References 


Mortgages€=89. 
59 C.J.S. Mortgages § 201. 


Requiring security as condition of can- 
eeling of record mortgage or lien, or of 
recording payment. 2 ALR 2d 1064. 

Priority as between artisan’s lien and 
chattel mortgage, as affected by statutory 
provision for recording mortgage. 36 ALR 
2d 240. 


(8274) Execution of satisfaction of mortgage under special act. 


Whenever under the provisions of sections 4680 to 4711 of these codes any 
mortgage or other security has been executed to a county or to any officers 
thereof, the county treasurer of such county is hereby authorized upon the 
payment of the debt for which the security was given, to execute an ac- 
knowledgment of satisfaction of said mortgage or other security. In case 
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of the creation of a new county embracing the lands covered by any such 
mortgage, subsequent to the execution thereof, the county treasurer of such 
new county may execute said satisfaction in like manner and with the 
same effect as though executed by the treasurer of the county to which 
such security was originally given. 


History: En. Sec. 1, Ch. 221, L. 1921; fication and relate to county drouth re- 
re-en. Sec. 8274, R. C. M. 1921. lief. These sections were repealed by 
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to above, were included in the 1921 eodi- 


CHAPTER 3 
MORTGAGES OF PERSONAL PROPERTY 


Section 52-301. Chattel mortgages—interest which may be mortgaged—existing debts 
preferred—contents—preferred lien. 

52-302. Execution—affidavit of good faith—copy of mortgage and receipt. 

52-303. Execution of mortgage by firm of general partners—affidavit of good 
faith in ease of corporations. 

52-304. Filing of mortgages in office of county clerk. 

52-305. Duration of liens. 

52-306. Renewal of mortgages—affidavit. 

52-307. Filing of affidavit—how construed with respect to foreclosure. 

52-308. Payment of mortgaged debt by subsequent mortgagees, subrogation. 

52-309. Attachment of mortgaged personal property. 

52-310. Certified copy of mortgage as evidence. 

52-311. To what instruments act applies. 

52-312. Foreclosure of mortgages—by action—by sale of property—indemnity 
bond and notice of sale. 

52-313. Sales—commencement and postponement. 

52-314. Report of sales, and filing thereof. 

52-315. Acknowledgment of satisfaction of mortgage. 

52-316. Mortgage on growing crop, and the lien thereof. 

52-317. Increase may be covered by chattel mortgage of livestock. 

52-318. Removal or selling of mortgaged property—when misdemeanor—when 
felony. 

52-319. Notices of chattel mortgages on livestock, renewals, assignments and 
satisfactions to be filed by recorder of marks and brands—lists to be 
furnished stock inspectors—livestock markets not liable for mort- 
gages when notice thereof not filed. 

52-320. Contents of notices. 

52-321. Duty of mortgagees to file satisfactions of mortgages. 

52-322. Fees—disposal of. 

52-323. Brand recorder or livestock commission not responsible for collection 
or payment of money under mortgages. 


52-301. (8275) Chattel mortgages—interest which may be mortgaged— 
existing debts preferred—contents—preferred lien. Any interest in per- 
sonal property which is capable of being transferred may be mortgaged. 
Such property or interest may be mortgaged to secure existing debts, to 
secure debts created simultaneously with the execution of the mortgage, 
and to secure advances then in contemplation but to be made in the future. 
The total amount of all future advances contemplated and to be subject to 
mortgage protection must be stated in the mortgage, provided the mort- 
gagee may reserve the right, at the mortgagee’s option, to refuse to make 
all or any part thereof. The lien for said stated amount of said future 
advances shall have priority to the same extent as if the amount thereof 
had been actually advanced by the mortgagee to the mortgagor at the 
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time of the execution of the mortgage. The mortgagee shall, upon demand 
of the mortgagor or a creditor, furnish a statement of all such advances 
and amounts paid on the principal sum secured, provided such statement 
shall not impair or affect the lien created for all advances. Upon receipt 
of such statement, or at any other time following the execution and delivery 
of the mortgage, the mortgagor may deliver written notice, duly acknowl- 
edged, to the mortgagee plainly stating that the mortgagor does not de- 
sire to request or apply for any future advances if none have been allowed, 
or for any further advances if additional advances have in fact been there- 
tofore allowed under the mortgage, clearly identifying the mortgage by 
reference to its date, the parties thereto and the principal amount of the 
original indebtedness and the limit placed on contemplated future ad- 
vanees, if allowed. Upon the filing of such written notice by the mortgagor 
in the county and counties where the mortgage is filed, the lien of the 
mortgage shall continue to have priority, but only for the aggregate 
amount of the indebtedness then existing, including any advances thereto- 
fore made, interest due and other charges as evidenced by the original 
loan-contract, and indebtedness thereafter accumulating on such basis, 
exclusive of any other future advances originally contemplated. Any lien 
entitled to actual priority over the lien of mortgage by force of any express 
provision of the laws of this state shall continue to have priority to the 


extent prescribed by law. 


History: Earlier acts concerning chattel 
mortgages were Secs. 1-8, pp. 339 and 340, 
Bannack Stat.; re-en. as Secs. 1-9, pp. 526 
and 527, Cod. Stat. 1871; re-en. with addi- 
tion of one section relative to disposal of 
mortgaged property as Secs. 899-908, 5th 
Div. Rev. Stat. 1879; repealed and new 
law en. as Secs. 1-14, pp. 3-6, L. 1881; amd. 
as Secs. 1 and 2, p. 54, L. 1885. The fore- 
going as amd. by act of March 5, 1887, 
and March 10, 1887, appeared as Secs. 
1538-1555, 5th Div. Comp. Stat. 1887; 
superseded by Secs. 3860-3876, Civ. C. 1895. 

This section en. Sec. 3860, Civ. C. 1895; 
re-en. Sec. 5757, Rev. C. 1907; re-en. Sec. 
1, Ch. 86, L. 1913; re-en. Sec. 8275, R. C. M. 
1921; amd. Sec. 1, Ch. 32, L. 1923; amd. 
Sec. 1, Ch. 116, L. 1925; amd. Sec. 1, Ch. 
149, L. 1949. Cal. Civ. C. Secs. 2955-2973. 


Cross-References 

Agisters’ liens, priority, sec. 45-1106. 

Motor vehicles, mortgage filed with 
registrar, sec. 53-110. 

Railroad equipment, 
cording, see. 72-303. 

Range stock, acquiring possession un- 
der mortgage, sec. 93-4344. 


mortgage on, re- 


Removal of mortgaged property, penalty, 


sec. 94-1811. 


Crops Not in Existence 


A mortgage on a crop not yet in exist- 
ence but to be produced by the tenant 
mortgagor after acquisition of the right 
to produce crops thereon is an executory 


contract which will become binding only 
in the event the mortgagor brings such 
crop into existence and subject to de- 
feasanee upon his failure to do so, and if 
shown to have been in existence on a cer- 
tain day, the lien of the mortgage at- 
tached at some time after its filing and 
before said day. First Nat. Bank of Co- 
lumbus v. Coit, 79 M 468, 478, 257 P 469. 


Future Advances Secured 


A chattel mortgage, which by its terms 
was to be security for future advances 
also, was security for future loans so that 
attachment will not lie in an action based 
on the default of the later loan, since the 
debt was secured. The chattel mortgage 
was plain and unambiguous and needed 
no construction so that parol evidence 
which tended to vary or alter the terms 
of the written mortgage was required to 
be disregarded. First Nat. Bank of Plains 
v. Green Mt. Soil Conservation District, 
130) M1293) Pec2diase: 


Purchaser under Conditional Sales Con- 
tract 


The purchaser of personal property un- 
der a conditional sale contract whereby 
title was reserved in the seller until full 
payment made had a mortgageable inter- 
est. Hoeller v. Moog et al., 60 M 74, 80, 198 
P36). 


Purpose 
The provisions governing the mortgaging 
of personal property are for the protection 
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of creditors and subsequent purchasers and 
encumbrancers in good faith for value. 


Rairden v. Hedrick, 46 M 510, 514, 129 P 


498. 


Sale or Mortgage as Jury Question 


Whether a transaction was intended as 
a sale, or merely as security for a loan, 
is a question of fact, and is properly sub- 
mitted to the jury. Rairden v. Hedrick, 
46 M 510, 516, 129 P 498. 


Subsequently Acquired Property Mort- 
gageable 

Subsequently to be acquired personal 
property may be mortgaged, provided it 
is such as is capable of delivery, and such 
as may be taken possession of by the mort- 
gagee upon its acquisition by the mortga- 
gor. Security State Bank v. Mariette, 69 
M 536, 539, 223 P 114. 


MORTGAGES 


References 

Cited or applied as section 3860, Civil 
Code, in Noyes v. Ross, 23 M 425, 440, 59 
P 367; as section 5757, Revised Codes, in 
Isbell v. Slette, 52 M 156, 162, 155 P 503; 
First Nat. Bk. v. Montana Emporium Co., 
59 M 584, 593, 197 P 994; Samuell v. Moore 
Mereantile Co. et al., 62 M 232, 236, 204 
P 376; Hackney v. Birely, 67 M 155, 160, 
215 P 642; Yale Oil Co. v. Sedlacek et al., 
99 M 411, 43 P 2d 887. 


Collateral References 


Chattel Mortgages¢=3. 

14 C.J.S. Chattel Mortgages § 22. 

10 Am. Jur. 733, Chattel Mortgages, 
§§ 24 et seq. 


Chattel mortgage on livestock as ‘cov- 
ering animals subsequently acquired by 
means other than natural increase by 
generation. 1 ALR 554. t. 


52-302. (8276) Execution—affidavit of good faith—copy of mortgage 


and receipt. A mortgage of personal property must be signed by the mort- 
gagor, and be acknowledged by the mortgagor before some officer qualified 
to take acknowledgments, and every such mortgage must have attached 
thereto the affidavit of the mortgagee, his agent, attorney, or other repre- 
sentative, that the same is made in good faith to secure the amount named 
therein, and without any design to hinder, delay, or defraud creditors; 
and where there are two or more mortgagees named in a mortgage, whether 
copartners or otherwise, any one of said mortgagees may make such affi- 
davit on behalf of all the mortgagees named therein. And every mortgagee 
must surrender without cost to the mortgagor, at the time of the execution 
of the mortgage, a correct copy of the original mortgage so signed, with 
acknowledgments shown thereon. And the mortgagor must surrender to 
the mortgagee a receipt, which shall be attached to the original mortgage, 
showing that the mortgagee has surrendered to him a copy of such mort- 
gage, and said receipt must accompany the mortgage when presented to 
the clerk and recorder and filed therewith. Otherwise said mortgage shall 


not be filed as a chattel mortgage by the clerk and recorder. 


History: Ap. p. Sec. 3861, Civ. C. 1895; 
re-en. Sec. 5758, Rev. C. 1907; amd. Sec. 
2, Ch. 86, L. 1913; amd. Sec. 1, Ch. 183, 
L. 1919; re-en. Sec. 8276, R. C. M. 1921. 


Absence of Affidavit of Good Faith 


Where one takes a second mortgage on 
chattels with actual notice of the exist- 
ence of the prior lien, the fact that the 
first mortgage did not have an affidavit 
of good faith attached thereto does not 
render the second mortgage superior to 
the first one. Fergus Co. v. First State Bk. 
of Helena, 67 M1, 213 P 1114. 


Crop Mortgage Not Encumbrance on 


Land 
A chattel mortgage upon. crops there- 
after to be planted cannot operate as an 


encumbrance upon the land where the 


crops are to be grown. Isbell v. Slette, 52 
M 156, 163, 155 P 503. 


Failure of Signature or Jurat of Officer 
Fatal 


A statement, signed by all the parties 
to a chattel mortgage, but the jurat of 
which does not bear the signature or seal 
of the officer before whom it was sworn 
to, is not a sufficient compliance with the 
statute. Reynolds v. Fitzpatrick, 23 M 52, 
59, 57 P 452, 


Filing Requirements Strictly Construed 


The statutory requirements intended to 
protect the lien of a chattel mortgagee on 
the mortgaged property against attaching 
creditors—such as that the mortgagor’s re- 
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ceipt of a‘copy of the mortgage from the 
mortgagee shall be attached to the mort- 
gage before it is entitled to filing—must 
be strictly followed. Doering v. Selby 75 
M 416, 421, 244 P 485. 


Under the rule that an instrument not 
entitled to record, though actually re- 
corded, does not impart any constructive 
notice whatever, where a chattel mort- 
gage was not entitled to filing because of 
the absence of a receipt attached thereto 
showing that the mortgagee had surren- 
dered to the mortgagor a copy of the 
mortgage, its filing imparted no notice to 
the conditional vendor of the property, 
mortgaged by the vendee after the sale, 
and the contract of sale was properly ad- 
mitted in evidence in defense to an action 
for the conversion of the property taken 
by defendant vendor under the provisions 
of the contract upon’ condition broken. 
Doering v. Selby, 75 M 416, 421, 244 P 485. 


Notice to Lessee 


The purpose of filing a chattel mortgage 
is to protect only bona fide creditors and 
subsequent purchasers or encumbrancers; 
the filing imparts notice only to such per- 
sons. The filing of a chattel mortgage on 
erops to be grown on land of the mort- 
gagor, in the following season, does not 
‘give his lessee constructive notice of the 
mortgage. Isbell v. Slette, 52 M 156, 163, 
155 P 503. 


Subpurchaser without Notice 


A bona fide- subpurchaser of chattels 
takes free from the lien of an unrecorded 
mortgage, though the first purchaser had 
notice. John Caplice Co. v. Beauchamp, 22 
M 258, 261, 56 P 278. 


Substantial Compliance as to Affidavit 
of Good Faith: Sufficient — 


In the absence of a statute requiring 
an affidavit to be signed by the affiant, the 
affidavit will be held sufficient though 
not signed, if it appears by the certificate 
of a competent attesting officer that af- 
fiant made oath thereto. International 
Harvester Co. v. Embody,: es M 402, 298 
P 348. 


In’an action for the conversion of chattel 
“mortgaged property against a sheriff who 
sold’ the property on execution and in 
which the defense was that the mortgage 
was invalid on the ground that the mort- 
gagee’s agent had. failed to sign his name 
to the affidavit: of good faith attached to 


the mortgage, although he had written it 


‘at the head thereof, it appearing that the 
notary public had administered the oath 
tothe agent and. then certified to that 
fact, the affidavit was sufficient, Inter- 
national Harvester Co. v. Embody, 89 M 
402, 298 P 348. 
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Substantial ConipHance as to Receipt 
Sufficient 


This section provides that in order to 
entitle a chattel mortgage to be filed it 
must have attached thereto a receipt show- 
ing that the mortgagor received a copy 
of the mortgage. A receipt appeared im- 
mediately below the signature of the mort- 
gagor and above the acknowledgment and 
affidavit of good faith and recited that 
a “true, full and complete copy of the 
foregoing mortgage” had been received. 
The statute must be liberally construed, 
and, the contention that the mortgage was 
not entitled to be filed because the receipt 
referred only to what preceded it in point 
of arrangement and not to what followed 
and was therefore incomplete has no merit, 
and the mortgage conformed substantially 
to the above requirement. Swords v. Occi- 
dent Elevator Co., 72 M 189, 191 et seq., 
232 P 189, 


_. Valid between Parties Even Though De- 
fective 


While under this section a defective 
chattel mortgage is not entitled to record, 
it is valid as between the parties. Han- 
sen et al. v. Johnson et al., 90 M 597, 607, 
4 P 2d 1088. 


Words Essential to Affidavit of Good 
Faith 


In an affidavit of good faith, the sev- 
eral words “hinder,” “delay,” and “de- 
fraud” are essential to the validity of the 
mortgage. Reynolds v. Fitzpatrick, 23 M 
52, 61, 57 P 452. 


References 


Cited or applied as section 3861, Civil 
Code, before amendment, in Westheimer v. 
Goodkind, 24 M 90, 99, 60 P 813; Bennett 
Bros. v. Fitchett, 24 M 457, 467, 62 P 
780; Reynolds v. Fitzpatrick, 28 M 170, 
176, 72 P 510; First Nat. Bank of Butte v. 
Beley, 32 M 291, 294, 80 P 256; Standard 
Oil Co. v. Idaho Community Oil Co., 95 M 
412, 414 et seq., 27 P 2d 173; In re Jesse, 
286 Fed 305. 


Collateral References 


Chattel Mortgages©—57-64. 

14:C.J.S. Chattel Mortgages §§ 77, 80, 
89. 

10 Am. Jur. 763, Chattel Mortgages, §§ 
72 et seq. 


Record of instrument without or hav- 
ing insufficient acknowledgment as no- 
tice. 19 ALR 1074. 


Joining in subsequent instrument as rati- 
fication or estoppel as to prior ineffective 
mortgage, deed of trust or similar encum- 
brance. 7 ALR 2d 333. 
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Effect of supplying description of prop- 
erty conveyed after manual delivery of 
mortgage. 11 ALR 2d 1372. 

Sufficiency of description of property, 
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gage on farm equipment, machinery, im- 

plements, and the like. 32 ALR 2d 929. 
Sufficiency of chattel mortgagee’s affi- 

davit as to statement of consideration. 45 


as against third person, in chattel mort- ALR 2d 629. 

52-303. (8277) Execution of mortgage by firm of general partners— 
affidavit of good faith in case of corporations. Subject to the provisions of 
the preceding section, one (1) member of a firm of general partners may 
alone execute a mortgage of personal property on behalf of the firm, to 
secure all existing indebtedness of the firm, and a mortgage so executed is 
as valid as though executed and made by all partners. In ease of a 
corporation, the president, vice-president, secretary, assistant secretary, 
cashier, or general manager thereof may execute the mortgage, and where 
the corporation is the mortgagee they, or either of them, or the agent, 
attorney or other representative thereof may make the affidavit of good 
faith aforesaid. 


History: En. Sec. 3862, Civ. C. 1895; 
re-en. Sec. 5759, Rev. C. 1907; amd. Sec. 
3, Ch. 86, L. 1913; re-en. Sec. 8277, R. C. M. 
1921; amd. Sec. 1, Ch. 36, L. 1941. 


Collateral References 


Corporations €= 477(3); Partnership ¢= 
142(1). 

19 C.J.S. Corporations § 1214; 6 CJS. 
Partnership § 155. 


52-304. (8278) Filing of mortgages in office of county clerk. Every 
mortgage of personal property, together with the affidavit hereinbefore 
mentioned, or a copy thereof certified to be correct by the officer before 
whom the same was acknowledged or verified, or by the county clerk and 
recorder with whom it is filed, must be filed in the office of the county 
clerk and recorder of the county where the property was situated at the 
time of the execution of the mortgage, and the county clerk and recorder 
must, on receipt of such mortgage or certified copy, endorse thereon the 
time of receiving the same, and file and keep the same in his office for the 
inspection of all persons, and shall enter in a book, properly ruled and kept 
for that purpose, the names of all parties, the names of the mortgagors 
alphabetically arranged, the consideration thereof, and the date of the 
maturity and the filing of the same. 


History: En. Sec. 3864, Civ. C. 1895; 
re-en. Sec. 5761, Rev. C. 1907; amd. Sec. 
4, Ch. 86, L. 1913; re-en. Sec. 8278, R. C. 
M. 1921. 


References 


Hackney v. Birely, 67 M 155, 160, 215 
P 642; National Life Ins. Co. v. Baker, 
94 M 600, 604, 23 P 2d 1098; Standard 
Oil Co. v. Idaho Community Oil Co., 98 
M 131, 37 P 2d 660. 


Collateral References 


Chattel Mortgages€=83. 

14 C.J.S. Chattel Mortgages § 131. 

10 Am. Jur. 769, Chattel Mortgages, 
§§ 82 et seq. 


Record of instrument without or hav- 
ing insufficient acknowledgment as notice. 
19 ALR 1074. 


Construction and application of statu- 
tory provisions respecting registration of 


mortgages on personal property in case of 


residents of other states. 10 ALR 2d 764. 


Motor vehicle certificate of title or 
similar document as, in hands of one other 
than legal owner, indicia of ownership 
justifying reliance by subsequent pur- 
chaser or mortgagee without actual notice 
of other recorded mortgage. 18 ALR 2d 
813. 


Recording statutes as affecting chattel 
mortgages of lease of realty for term of 
years. 33 ALR 2d 1277. 


Priority as between artisan’s lien and 
chattel mortgage, as affected by statutory 
provisions for recording mortgage. 36 ALR 
2d 240. 
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(8279) Duration of liens. 


52-305 


Every mortgage of personal prop- 


erty, made, acknowledged, and filed, as provided by the laws of this state, 
is thereupon, if made in good faith, good and valid as against the creditors 
of the mortgagor, or subsequent purchaser, or encumbrancers, from the time 
it is so filed, and for the period of two years and sixty days from and after 
the due date of the debt or obligation thereby secured. A mortgage of 
personal property, executed and filed as hereinbefore provided, ceases to 
be valid as against creditors of the mortgagor or subsequent purchaser or 
encumbrancer in good faith, after the expiration of two years and sixty 
days from the due date of the debt or obligation secured thereby, except as 


hereinafter provided. 


History: En. Sec. 1, Ch. 81, L. 1907; 
Sec. 5762, Rev. C. 1907; amd. Sec. 5, Ch. 
86, L. 1913; amd. Sec. 1, Ch. 152, L. 1919; 
re-en. Sec. 8279, R. C. M. 1921; amd. Sec. 
Pen 867,11, §L961, 


Attachment of Property after Expira- 
tion of Mortgage 


A lien secured by attachment of mort- 
gaged personal property levied upon after 
two years and six months from date of 
filing the mortgage which had not been re- 
newed was superior to the mortgage 
though at the time of levy the attaching 
creditor had knowledge of the pendency 
of a foreclosure suit; under such a state 
of facts the situation of the creditor was 
the same, under this section, as though 
the mortgage had never been made, though 
as between the parties to it the unrenewed 
mortgage was good and valid. Griffiths v. 
Thrasher, 95 M 238, 244, 26 P 2d 983. 


Constructive Notice to Whom 


The filing of a chattel mortgage imparts 
notice to those creditors of the mortgagor 
only, within the meaning of this section, 
who are seeking to enforce their claims 
against the mortgaged property, not to 
those who are not. Security State Bk. v. 
First Nat. Bk., 78 M 389, 392, 254 P 417. 

Under this section, the filing of a chat- 
tel mortgage is constructive notice only to 
ereditors of the mortgagor who seek to en- 
force their claims against the mortgaged 
property, or subsequent purchasers or en- 
cumbrancers in good faith for value; 
hence a landlord, not falling within either 
of the groups mentioned, in the absence 
of actual notice of a mortgage on grow- 
ing crops, was not bound by the mortgage 
nor liable in an action for conversion for 
taking the crops on surrender of the lease, 
and evidence of the surrender was prop- 
erly admitted. First Nat. Bank of Colum- 
bus v. Coit, 79 M 468, 482, 257 P 469. ~ 


Good Faith Not Required of Creditors 

The words “in good faith” found in the 
provision that a chattel mortgage “ceases 
to be valid as against creditors of the 
mortgagor or subsequent purchaser or en- 


cumbrancer in good faith,” after the ex- 
piration of two years and sixty days from 
its filing, do not apply to “creditors” of 
the mortgagor. Griffiths v. Thrasher, 95 M 
238, 244, 26 P 2d 983. 


Subject of Recording 


The record of a chattel mortgage as pro- 
vided by this section is equivalent to a 
delivery of the property by the mortgagor 
to and its retention by the mortgagee, and 
therefore whatever cannot be delivered 
and retained, except as to property po- 
tentially in being in which the mortgagor 
has a personal interest, cannot be placed 
of record. Hackney v. Birely, 67 M 155, 
159 et seq., 215 P 642. 


Subsequent Encumbrancer 


To constitute one a subsequent encum- 
brancer “in good faith,” within the mean- 
ing of this section, declaring as against 
whom and for what length of time a chat- 
tel mortgage is good and valid, he must 
have acquired a lien upon the property 
without knowledge, actual or constructive, 
of the existence of a prior mortgage. Han- 
sen et al. v. Johnson et al., 90 M 597, 607, 
4 P 2d 1088. 


References 


Cited or applied as See. 5, Ch. 86, Laws 
1913, in Chester State Bank v. Minneap- 
olis T. M. Co., 58 M 44, 48, 190 P 138, 

Cited or applied as section 5762, Revised 
Codes, before amendment, in First Na- 
tional Bank v. Marshall, 51 M 224, 230, 
152 P 36 and Cullen v. Reed, 220 Fed 356, 
357; Morrison v. Farmers’ ete. State Bank, 
70 M 146, 154, 225 P 123. 


Collateral References 


Chattel Mortgages¢135. 

14 C.J.S. Chattel Mortgages §§ 290, 326. 

34 Am. Jur. 317, Limitation of Actions, 
§ 404. 


Constitutionality, construction, and ap- 
plication of statute modifying or limit- 
ing effect of acknowledgment, payment, 
or other conditions to toll or extend the 
period of limitation with respect to mort- 
gage foreclosure. 150 ALR 134. 
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52-306. (8280) Renewal of mortgages—affidavit. Every mortgage of 
personal property, executed and filed as provided by the laws of this state, 
may be renewed at any time within sixty days after the expiration of two 
years from the due date of such debt or obligation, in case such debt or 
obligation, or any part thereof, be unpaid or unfulfilled, by the filing of 
an affidavit showing the date of such mortgage, the due date of the debt 
or obligation, the names of the mortgagor and mortgagee, the date of filing 
the same, and the amount of the debt justly owing at the date of the making 
of such affidavit, or the condition of the obligation then unfulfilled, and 
that such mortgage was neither made nor renewed to hinder, delay, or 
defraud creditors or subsequent mortgagees of the said mortgagor, which 
affidavit must be subscribed and sworn to by the mortgagee or his assignee, 
or other successor in interest;.or if more than one mortgagee, assignee, or 
successor in interest, such affidavit may be made by one of them on behalf 
of all. The affidavit may be made by the mortgagee, his agent or attorney 
or other representative of the mortgagee or his assignee, or of his suc- 
cessor in interest. The affidavit may be made in behalf of the corporation 
by the president, vice-president, secretary, assistant secretary, cashier, or 
general manager, and in case no such officer is within the county where 
the mortgage is filed, then by the agent, attorney, or other representative 
of such corporation; provided, that nothing shall be so construed as to 
prevent the mortgagee or his assignee or successor in interest or-one of 
them, where there are more than one, from making such affidavit wherever 
he may, whether in or out of the county where the mortgage is filed, so 
long as said affidavit is filed as hereinbefore specified: The affidavit must 
be filed in the office where the mortgage therein described is filed, and 
thereupon the county clerk of such county, the registrar of motor vehicles, 
or the Montana livestock commission, as the case may be, must attach such 
affidavit to the mortgage therein described, and note the date of filing 
thereof opposite the entry of the mortgage therein described in the book 
provided by law for the entry of chattel mortgages, and the original 
mortgage shall then continue in full force and effect for the period of 
three years from the date of filing said affidavit. 


History: En. Sec. 2, Ch. 81, L. 1907; 
re-en. Sec. 5763, Rev. C. 1907; amd. Sec. 
6, Ch. 86, L. 1913; re-en. Sec. 8280, R. C. 
M. 1921; amd. Sec. 2, Ch. 67, L. 1961. 


Saving Clause 

Section 3 of Ch. 67, Laws 1961, provided: 
“Nothing in this act shall be construed as 
affecting existing chattel mortgages of 
record.” 


References 


Cited or applied as section 5763, Revised 
Codes, before amendment, in First Na- 
tional Bank v. Marshall, 51 M 224, 231, 
152 P 36 and Cullen v. Reed, 220 Fed 356, 


52-307. 
closure. 


357; as “See. 6, Ch. 86, “Laws Otay 


Chester State Bank v. Minneapolis T. M. 


Co., 58 M 44, 49, 190 P 136; Griffiths v. 
Thrasher, 95 M 238, 243, 26 P 2d 983. 


Collateral References 


Chattel Mortgages€=95. 

14 CJ.S. Chattel Mortgages § 169. 

10 Am. Jur. 794, Chattel Mortgages, 
§§ 122 et seq. 


Sufficiency of chattel mortgagee’s affi- 
davit as to statement of consideration, on 
refiling or extension of mortgage. 45 ALR 
2d 678. 


(8281) Filing of affidavit—how construed with respect to fore- 
The filing of the affidavit, provided for in the next preceding 


section, shall not be construed to extend the time of the maturity of any 
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debt or the execution of an obligation secured by such mortgage, but the 
same may be enforced, according to the conditions thereof, and such mort- 
gage foreclosed according to law, at any time within the period for which 
such mortgage is so renewed, unless agreement be made between the mort- 
gagor and mortgagee extending the time of payment of such debt or ful- 
fillment of such obligation, in which case the mortgage may be foreclosed 
at any time after the expiration of the time fixed by such agreement within 


the period limited by law for the foreclosure of mortgages. 


History: En. Sec. 3867, Civ. C. 1895; 
re-en. Sec. 5764, Rev. C. 1907; amd. Sec. 7, 
Ch. 86, L. 1913; re-en. Sec. 8281, R. C. M. 
1921. 


Strict Compliance Required 


The statute relative to the renewal and 
extension of a chattel mortgage by means 
of an affidavit executed,and filed by the 
mortgagee must be strictly followed in or- 
der to acquire any right under it. Rosen- 


baum Bros. & Co. v. Ryan Bros. Co., 33 M 
424, 428, 84 P 1120. See First National 
Bank v. Marshall, 51 M 224, 230, 152 P 36. 


Time Fixed in Affidavit 


The time fixed in an affidavit of re- 
newal of a chattel mortgage makes the 
utmost limit of the life of the mortgage 
lien as against attaching creditors of the 
mortgagor. Rosenbaum Bros. & Co. v. 
Ryan Bros. Co., 33 M 424, 430, 84 P 1120. 


52-308. (8282) Payment of mortgaged debt by subsequent mortgagees, 
subrogation. Any mortgagee of personal property upon which a prior 
mortgage exists may, at any time during the existence of such mortgage, 
pay the amount of the debt and interest owing and secured thereby, or de- 
posit the full amount thereof with the county clerk of the county wherein 
such affidavit and mortgage are filed, subject to the order of the mortgagee, 
his legal representatives or assigns, and the receipt or duplicate receipt for 
such payment or deposit shall be filed in said office and attached to such 
mortgage, and thereby such subsequent mortgagee shall be subrogated to 
all the rights of the prior mortgagee under such mortgage. 


History: En. Sec. 3868, Civ. C. 1895; Collateral References 
re-en. Sec. 5765, Rev. C. 1907; amd. Sec. 8, Subrogation€>17. 
Ch. 86, L. 1913; re-en. Sec. 8282, R. C. M. 83 CJ.S. Subrogation § 36. 
1921. 


52-309. (8283) Attachment of mortgaged personal property. Personal 
property mortgaged may be taken on attachment or execution issued at the 
suit of a creditor of the mortgagor; but before the property is so taken, 
the officer must pay or tender to the mortgagee the amount of the mort- 
gage debt and interest, or must deposit the same with the county treasurer 
of the county in which the mortgage is filed, payable to the order of the 
mortgagee; and when the property then taken is sold under process, the 
officer must apply the proceeds of the sale as follows: 

1. To the repayment of the sum paid to the mortgagee, with interest 
from the date of such payment; and, 

2. The balance, if any, in like manner as the proceeds of sales under 
execution are applied in other cases. 

The holder of any chattel mortgage of record shall, upon fifteen days’ 
notice in writing served upon him in person by any creditor of the 
mortgagor seeking to satisfy a judgment or demand of such creditor 
against the mortgagor, be required to make and file in the office of the 
county clerk and recorder of the county in which the property is situated, 
or in which the mortgage is filed, an affidavit showing the amount of the 
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indebtedness then actually due and owing to the mortgagee, and such 
affidavit shall state the amount of the original obligation for which the 
chattel mortgage was given as security, and all additional advancements 
of money or property on the principal obligation since the date of the 
execution of the mortgage, and all payments of whatsoever kind, whether 
on principal or interest, made by the mortgagor to the date of the execution 
of such affidavit by the mortgagee, and showing the balance then remaining 
due and unpaid to the mortgagee. If within fifteen days from the service 
of any such demand in writing on the mortgagee by any creditor of 
the mortgagor the mortgagee shall fail, refuse, or neglect to file the 
affidavit herein required, the mortgage shall be of no force or effect as 
against such creditor upon the seizure of any such personal, property 
on attachment or execution. In the event the amount shown to be due 
is paid to the county treasurer, or to the mortgagee, in satisfaction of 
the mortgage by any attaching or execution creditor against the mortgagor, 
the mortgagee shall be required to surrender to the county treasurer the 
note or other evidence of indebtedness, secured by the chattel mortgage, 
and pay any amount of tax due the state or county thereon at such time 
which said note or other evidence of indebtedness shall be delivered by 
the mortgagee or county treasurer to the attaching or execution creditor. 
In the event the property is sold on execution, such attaching creditor 
shall be required to deliver to the mortgagor the note or other evidence of 
indebtedness by him obtained from the mortgagee when the property is 
sold for the amount of the mortgage indebtedness, or an amount in excess 
thereof. 


History: Ap. p. Sec. 3869, Civ. C. 1895; 
re-en. Sec. 5766, Rev. C. 1907; amd. Sec. 
9, Ch. 86, L. 1913; amd. Sec. 1, Ch. 94, L. 
1915; re-en. Sec. 8283, R. C. M. 1921. 


Benefit of Mortgagee 


The provision of a statute, requiring an 
attaching creditor to tender or deposit the 
amount of a prior mortgage with interest, 
is designed for the benefit of the mortga- 
gee, and therefore neither the mort- 
gagor nor a junior creditor is concerned in 
such deposit. Degenhart v. Cartier, 52 M 
102,-108;°157, P1637. 


Liability for Conversion 


An officer who seizes mortgaged chattels 
under an attachment, without paying to 
the mortgagee, or depositing for him in 
the county treasurer’s office the amount 
of the debt, is liable to the mortgagee in 
an action in the nature of conversion; and 
in such case the measure of damages is 
not the amount of the mortgage debt, but 
the value of the chattels converted to an 
amount not exceeding the mortgage debt, 
together with such incidental expenses as 
immediately result from the wrongful 
seizure. Rocheleau v. Boyle 12 M 590, 
595, 31 P 533. 


Property Exempt from Execution 


A statute of this character does not re- 
fer to mortgaged property which is ex- 
empt from execution. Cheney v. Caldwell, 
Uy MG, ot Ont 9 GIs 397: 


Substitution to Right of Mortgagee 


By depositing with the county treasurer 
the amount of a prior mortgage on prop- 
erty which he seeks to attach, a creditor 
does not pay the debt secured thereby or 
discharge the mortgage, but is substituted 
to the rights of the mortgagee to have 
recourse to the mortgaged property; a de- 
struction of this right of recourse, by con- 
nivance between the mortgagor and mort- 
gagee, is redressable in damages. Degen- 
hart v. Cartier, 52 M 102, 108, 157 P 637. 


References 


Baker v. Tullock, 106 M 375, 378, 77 P 
2d 1041. 7 


Collateral References 


Attachment€—53, 164; Execution¢=37, 
129, 130. 

7 CJS. Attachment §§ 73, 226; 33 C.J.S8. 
Executions §§ 45, 94. 
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52-310. (8284) Certified copy of mortgage as evidence. A copy of any 
mortgage of personal property made, acknowledged, and filed as provided 
in this chapter, certified by the county clerk in whose office the same shall 
be filed, may be read in evidence in any court of this state, without further 
proof of the execution of the original, if said original be lost or out of the 
power of the person wishing to use it. 


History: En. Sec. 3870, Civ. C. 1895; 
re-en. Sec. 5767, Rev. C. 1907; amd. Sec. 
10, Ch. 86, L. 1913; re-en. Sec. 8284, R. C. 
M. 1921. 


52-311. 


(8285) To what instruments act applies. 


Collateral References 


Evidence@343 (4). 
32 C.J.S. Evidence § 660. 


The provisions of the 


foregoing sections of this chapter shall extend to all such bills of sale, 
deeds of trust, and other conveyances of goods, chattels, or personal prop- 
erty as shall have the effect of a mortgage or lien upon such property. 


History: En. Sec. 3871, Civ. C. 1895; 
re-en. Sec. 5768, Rev. C. 1907; re-en. Sec. 
11, Ch. 86, L. 1913; re-en. Sec. 8285, R. 
C. M. 1921. 


Bill of Sale with Agreement to Repur- 
chase 


A bill of sale, absolute on its face, may 
be in fact a chattel mortgage; and so like- 
wise a bill of sale, with an agreement to 
repurchase, may amount to a chattel mort- 
gage or to a conditional sale, dependent 
upon the surrounding circumstances, in- 


cluding the intention of the parties. Rair- 
den v. Hedrick, 46 M 510, 514, 129 P 498. 


References 


Cited or applied as section 3871, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 24 
M 457, 467, 62 P 780; Baker v. Tullock, 
106 M 375, 378, 77 P 2d 1041. 


Collateral References 

Chattel Mortgages€—3; Liens¢€=1. 

14 C.J.S. Chattel Mortgages §2; 53 
C.J. liens $1. 


52-312. (8286) Foreclosure of mortgages—by action—by sale of prop- 
erty—indemnity bond and notice of sale. An action for the foreclosure of 
a mortgage of personal property, or the enforcement of any lien thereon, 
of whatever nature, may be commenced and conducted in the same manner 
as provided by law for the foreclosure of mortgages upon real property, 
and the same may be joined in an action for the recovery of the possession 
of the property mortgaged; but it is lawful for the mortgagor of personal 
property to insert in his mortgage a clause authorizing the sheriff of the 
county in which said property, or any part thereof, may be, to execute the 
power of sale therein granted to the mortgagee, his legal representative 
and assigns, in which case the sheriff of such county, at the time of default, 
at the request of the mortgagee, must, and it is hereby made his duty to 
advertise and sell the whole or any part of the mortgaged property, wher- 
ever it may be, in the manner provided in such mortgage; and at such sale 
made as aforesaid, the mortgagee, or his representative or assigns, may, in 
good faith, purchase the property so sold, or any part thereof. The sheriff 
may require an indemnity bond from the mortgagee or his assigns before 
taking possession of or selling the mortgaged property. Notice of sale shall 
be given by posting five notices in five public places in the county wherein 
the property is to be sold, one of which shall be posted at the designated 
place of sale. 


History: En. Sec. 3872, Civ. C. 1895; 
re-en. Sec. 5769, Rev. C. 1907; amd. Sec. 
12, Ch. 86, L. 1913; re-en. Sec. 8286, 
im. O. I, 1921, 


Cross-References 


Acquiring possession 
mortgages, sec. 93-4344. 


under chattel 
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Attorney’s fees allowed as costs, sec. 
93-8613. 
Foreclosure against estates, sec. 91-2711. 


Action to Foreclose a Mortgage May 
Be Joined with One of Conversion 


As an exception to the general rule 
that an action in tort may not be joined 
with one on contract, an action to fore- 
close a chattel mortgage may be united 
with one in conversion against the pur- 
chaser of the mortgaged chattels. Beers 
v. W. P. Devereux Co., 87 M 210, 212, 286 
P 406. 


Action to Recover Balance Due after 
Sale 


Where the parties to a chattel mortgage 
stipulated that the mortgagee might take 
possession of and sell the property under 
a power of sale whenever foreclosure be- 
came necessary, aS they could properly do 
under this section, the complaint in an ac- 
tion to recover a balance due after sale, 
alleging that the property was so sold, 
was sufficient in the absence of a demur- 
rer, an allegation that demand for pay- 
ment had been made and notice of sale 
given not having been necessary. Union 
Bank & Trust Co. v. Himmelbauer, 56 M 
82, 92, 181 P 332. 


Authority of Sheriff 


A sheriff had full authority to contract 
through his deputy with an individual for 
the keeping of cattle seized under a power 
of sale contained in a chattel mortgage, 
inasmuch as he was authorized to perform 
all his official acts, either personally or by 
deputy, and was held to be in the per- 


formance of an official duty under the re-- 


quirements of a section similar to the 
above. Bose v. Whitney, 7 M 385, 393, 
394, 17 P 557. See also Maddox v. Rader, 
9 M.126, 135, 22 P 386. 

Money received by a sheriff from a sale 
of chattels under a mortgage containing a 
clause, authorized by statute, empowering 
the sheriff of the county to execute the 
power of sale therein granted, is received 
by him in his official capacity, and a fail- 
ure to pay over such money is a breach of 
official. duty for which his bondsmen are 
liable. Maddox v. Rader, 9 M 126, 135, 
22 P 386. 


7 Pendency of the Foreclosure Action Did 
Not Accomplish a Change of Possession 


That the pendency of the action to fore- 
close the mortgage did not ipso facto 


52-313. 
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work a constructive change of possession 
from the mortgagor to the mortgagee is 
made plain by this section, which author- 
ized the joinder in a foreclosure action of 
one for the recovery of the possession of 
the mortgaged property. If the institu- 
tion of foreclosure proceedings worked a 
constructive change of possession, there 
would have been no object. in authorizing 
the joinder of an action for the recovery 
of the possession of the mortgaged prop- 
erty. Griffiths v. Thrasher, 95 M 238, 247, 
26 P 2d 983. 


Strict Statutory Compliance Necessary 


The requirements of this section, under 
which a mortgagee of chattels may have 
the same sold on default of the mortgagor 
in execution of the power granted to him 
by the terms of the mortgage, must be 
strictly complied with; otherwise jurisdic- 
tion to make it is absent and the sale 
does not divest the mortgagor of title. 
Trudell v. Hingham State Bank, 62 M 557, 
560, 205 P 667. 


References 


Cited or applied as section 5769, Revised 
Codes, before amendment, in Kerr v. 
Blaine, 49 M 602, 605, 144 P 566; Kinsman 
v. Stanhope, 50 M 41, 43, 144 P’ 1083. 


Collateral References 


Chattel Mortgages€—249, 250, 252, 253. 

14 C.J.S. Chattel Mortgages § 355. . 

10 Am. Jur. 872, Chattel Mortgages, §§ 
238 et seq. 


What constitutes a “public sale.” 4 ALR 
2d 575. 

Necessity and sufficiency of notice of 
sale to mortgager where chattel mortgage 
is sought to be foreclosed without judicial 
proceedings by sale under power. 30 ALR 
2d 539. 

Soldiers’ and Sailors’ Civil Relief Act 
of 1940, as amended, as affecting fore- 
closure of mortgages and trust deeds. 40 
ALR 2d 1262. : 

Transferee of commercial paper given 
by purchaser of chattel and secured by 
chattel mortgage, as subject to defenses 
which chattel purchaser could assert 
against seller. 44 ALR 2d 8. 


(8287) Sales—commencement and postponement. All sales 


made under the provisions of this act shall be commenced between the 
hours of nine o’clock in the morning and five o’clock of the afternoon of 
the day specified in the notice, and within thirty days after the seizure of 
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the property, unless the sale shall be postponed. Any sale may be postponed 
at the discretion of the sheriff one week, by public announcement at the 
time designated for the sale to take place when there are no bidders, or 
when the amount offered is grossly inadequate, or upon the request of the 
mortgagor. 


History: En. Sec. 13, Ch. 86, L. 1913; 
re-en. Sec. 8287, R. C. M. 1921; amd. Sec. 
1, Ch. 13, L. 1953. 


What constitutes public sale. 4 ALR 2d 
575. 
Effect of purchase of property by pledg- 
ee on foreclosure of mortgage held as 


Collateral References collateral security. 37 ALR 2d 1397. 


Chattel Mortgages€=262, 285. 
14 C.J.S. Chattel Mortgages §§ 373, 414. 


52-314, (8288) Report of sales, and filing thereof. Within ten days 
after the sale of any mortgaged property, as herein provided, the person 
making the sale shall make out in writing a full report, under oath, of all 
the proceedings in such foreclosure, specifying particularly the property 
sold, the amount received therefor, the name of the person to whom sold, 
the amount of the costs and expenses itemized, a copy of the notice of sale, 
with the statement that the same was posted as herein provided, and the 
disposition made by him of the proceeds of the sale, and shall file the 
same in the office of the county clerk and recorder where the mortgage is 
filed; which report shall be received in all courts as prima-facie evidence 
of the facts therein stated. The county clerk and recorder shall properly 
index said report and attach the report of sale to the original mortgage 
on file. 


History: En. Sec. 14, Ch. 86, L. 1913; 
re-en. Sec. 8288, R. C. M. 1921. 


Prima-Facie Evidence of Facts Stated 


Under the provisions of this section, only 
the facts relating to the things done by 
the person making the report, and not the 
recitals in the posted notice of sale show- 
ing wherein the mortgagor was in default 
shall be received as prima facie true. 
Advance-Rumely Thresher Co. v. Kruger, 
93 M 66, 70, 16 P’ 2d 1102. 


Proof of Default 


A mortgagee of personal property, em- 
powered under a clause of the mortgage 
to seize and sell the property on default 


52-315. 


(8289) Acknowledgment 


of the mortgagor before maturity of the 
debt, seized and had it sold. In his action 
to secure a deficiency judgment he, in 
justification of the seizure and sale, in- 
troduced a copy of the report of the sale 
provided for by this section, containing 
a eopy of the notice of sale showing 
wherein the mortgagor was in default, 
as prima-facie evidenee of default. The 
notice reciting the default did not relieve 
plaintiff of the necessity of making proof 
of the mortgagor’s default, and in the ab- 
sence of such proof a judgment of nonsuit 
was proper. Advance-Rumely Thresher 
Co. v. Kruger, 93 M 66, 70, 16.P 2d 1102. 


of satisfaction of mortgage. When- 


ever the debt or obligation secured by any mortgage of personal property, 
which has been filed in the office of the county clerk, as provided in this 
chapter, shall be paid or discharged, an acknowledgment of satisfaction, 
signed by the mortgagee, his legal representative or assigns, must. ‘be 
endorsed upon the mortgage, or copy thereof, or attached thereto, filed as 
aforesaid, and the fact of such discharge or satisfaction noted by the 
county clerk in the book kept by him, as provided by this act, opposite the 
names of the parties to such mortgage. Any mortgagee of personal prop- 
erty or his personal representative or assignee, as the case may be, after 
the full performance of the conditions of the mortgage, whether before or 
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after a breach thereof, who shall for the period of thirty (30) days after 
being requested by the mortgagor, or his personal representative, refuse 
or neglect to execute, acknowledge and deliver to the mortgagor, or his 
personal representative, an acknowledgment of satisfaction of such mort- 
gage, shall be liable to the mortgagor, his heirs or assigns in the sum of one 
hundred dollars ($100.00) ; and also, for all actual damages occasioned by 
such neglect or refusal. 


History: En. Sec. 3874, Civ. C. 1895; 
re-en. Sec. 5771, Rev. C. 1907; re-en. Sec. 
15, Ch. 86, L. 1913; re-en. Sec. 8289, R. C. 
M. 1921; amd. Sec. 1, Ch. 3, L. 1941. 


Blaine, 49 M 602, 607, 144 P 566; Degen- 
hart v. Cartier, 52 M 102, 109, 157 P 637. 
Collateral References | 


Chattel Mortgages©=246. 


References 14 C.J.S. Chattel Mortgages § 349. 


Cited or applied as section 5771, Revised 
‘Codes, before amendment, in Kerr v. 


52-316. (8290) Mortgage on growing crop, and the lien thereof. A 
mortgage may be given upon a growing crop, or a crop to be grown, and 
the lien thereon continues after severance, whether remaining in its 
original state or threshed or otherwise prepared for market; provided, 
however, that the lien of such mortgage shall attach only to crops next 
maturing after the execution of such mortgage, except in case of mortgages 
to secure the purchase price or rental of land upon which such crops are to 


be grown. 


History: Ap. p. Sec. 3876, Civ. C. 1895; 
re-en. Sec. 5773, Rev. C. 1907; amd. Sec. 
16, Ch. 86, L. 1913; re-en. Sec. 8290, R. C. 
M. 1921. 


Effect of Removal from Land of Mort- 
gagor 

Where mortgaged grain has been re- 
moved from the land of the mortgagor, it 
is prima facie free from encumbrance, and 
the mere fact that one who bought it after 
its removal had knowledge that it was 
once mortgaged was not alone sufficient 
to prevent him from being a bona fide 
purchaser (construction before amendment 
of 1913). Brande v. Babcock Hardware 
Co., 35 M 256, 262, 88 P 949. 


Exclusive Method 


Annual crops are usually treated as chat- 
tels personal, subject to sale or mortgage 
and levy of execution as other chattels 
are, even while still annexed to the soil, 
and are not included within the definition 
of real property; they are mortgageable as 
personal property and the method thereof 
prescribed by this section is exclusive. 
Morton v. Union Central Life Ins. Co., 80 
M 5938, 608, 261 P 278. 


Lien Not Lost by Sale of Land 


Where the mortgagor of crops was the 
owner and in possession of land when he 
gave a mortgage on a crop to be grown 
thereon, the lien of the mortgage could 
not be defeated by a conveyance of the 
premises to one who had actual or con- 


structive notice thereof. N Bar N Land 
ete. Co. v. Taylor, 94 M 350, 355, 22 P 2d 
B13: 


Life of Lien 

Under this section, the lien of a mort- 
gage upon a growing crop for the pur- 
chase price of farm machinery attaches 
only to the crop next maturing after the 
execution of the mortgage. Crone v. Oc- 
cident Elevator Co., 70 M 211, 221, 224 P 
659. 

The fact that defendant had actual 
knowledge of a contract made in 1919 un- 
der which plaintiff lessor of farm land 
claimed to be entitled to the possession 
of a crop grown by the lessee as security 
for advances made by him to the lessee 
did not deprive him of his right as mort- 
gagee of a crop grown by the lessee in 
1921, the lien created in 1919 not attach- 
ing to the crop of 1921 under this section. 
Crone v. Occident Elevator Co., 70 M 211, 
221, 224 P 659. 

Answer in an action for the conversion 
of grain covered by mortgage given in 
July, 1927, on the crop to be grown on 
certain land during the year 1928, was not 
subject to a general demurrer for failure 
to allege that the 1928 crop was the crop 
next maturing after the execution of the 
mortgage. National Life Ins. Co. vy. Baker, 
94 M 600, 603, 23 P 2d 1098. 


Status of Crops 


Crops of wheat, oats, ete., are emble- 
ments, and as such are usually treated as 
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chattels personal, subject to sale or mort- 
gage, and levy of attachment or execution, 


52-318 


Bank v. Waldron, 81 M 579, 584, 264 P 
940. 


even while still annexed to the soil. Power 
Mercantile Co. v. Moore Mercantile Co., 
55 M 401, 407, 177 P 406. 


Time of Attachment of Lien 


Since the lien of a mortgage on a crop 
to be grown attached when the seed was 
planted, where such a mortgage was ex- 
ecuted and recorded more than four 
months prior to the time the mortgagor 
was adjudicated a bankrupt and the seed 
was planted long before the adjudication, 
the lien related back to the date of the 
mortgage and was valid as against the 
trustee in bankruptcy. Moceasin State 


References 


Cited or applied as section 3876, Civil 
Code, before amendment, in Demers v. 
Graham, 36 M 402, 409, 93 P 268; as sec- 
tion 5773, Revised Codes, before amend- 
ment, in Rairden v. Hedrick, 46 M 510, 
514, 129 P 498; Isbell v. Slette, 52 M 156, 
162, 155 P 508. 


Collateral References 


Chattel Mortgages€=12, 135. 

14 C.J.S. Chattel Mortgages §§ 32, 326. 

10 Am. Jur. 734, Chattel Mortgages, 
§ 25. 


52-317. (8290.1) Increase may be covered by chattel mortgage of live- 
stock. A chattel mortgage given upon livestock, may, if specified therein, 
include all increase of like kind or progeny, and wool of such mortgaged 
animals, from year to year, during the life of the mortgage. 

History: En. Sec. 1, Ch. 100, L. 1923. Collateral References 
Chattel MortgagesG-13. 


References 
14 C.J.8. Ch 
Hackney v. Birely, 67 M 155, 159, 215 P pd a CU oe oer eee 
642. 
52-318. (8291) Removal or selling of mortgaged property—when mis- 


demeanor—when felony. Every person who, after mortgaging any per- 
sonal property or having executed a conditional sale contract or agreement 
under the terms of which the title to said property remains in the vendor, 
except locomotives, engines, rolling stock or a railroad, steamboat machin- 
ery and vessels in actual use, removes or causes to be removed, or permits 
the removal of any such property during the existence of the lien thereon 
ereated by such mortgage, or while title to said property remains in the 
vendor, from the county where said property was situated at the time of 
the execution of such mortgage or such conditional sale contract or agree- 
ment; or, in case of a mortgaged crop, from the land on which the same 
was grown, or sells or removes said property or crop, or any part thereof, 
without the consent in writing of the mortgagee or vendor first had and 
obtained shall be guilty of a misdemeanor, but if such sale be made or 
removal had with intent to deprive the mortgagee or vendor of his claim 
thereto or interest therein, such person shall be guilty of larceny and shall 
be punished in the same manner and to the same extent as for larceny of 
the property so removed or disposed of. , 


History: En. Sec. 17, Ch. 86, L. 1913; 
amd. Sec. 2, Ch. 94, L. 1915; amd. Sec. 1, 
Ch. 125, L. 1915; re-en. Sec. 8291, R. C. M. 
1921; amd. Sec. 1, Ch. 23, L. 1923. 


NOTE.—This section as amended by 
Ch. 23, Laws 1923, held in violation of 
Section 23, Art. V of the Constitution in 
so far as it relates to conditional sales con- 
tracts. Opinions of Attorney General, Vol. 
12, p. 25. 


Effect of Sale of Mortgaged Property 


This section, forbidding the sale of mort- 
gaged chattels without the consent of the 
mortgagee, is designed for his protection 
and does not declare such a sale void or 
impose any penalty upon the purchaser; 
and where a sale is made, the title of the 
mortgagor passes, the buyer acquiring 
whatever equity there is in the property 
over and above the amount due upon the 
mortgage. Puckett v. Hopkins et al., 63 
M 1387, 139, 206 P 422. 
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References 


Fergus Motor Co. v. Sorenson, 73 M 122, 
132, 235 P 422. 


10 Am. Jur. 889, Chattel Mortgages, 
§§ 272, 273. 


Conditional sale of personal property 
as creating or reserving a “lien” within 
criminal statute prohibiting acts tending 
to prevent enforcement of lien. 153 ALR 
919. 


Collateral References 


Chattel Mortgages€230. 
14 C.J.S. Chattel Mortgages § 279. 


52-319. (3308.1) Notices of chattel mortgages on livestock, renewals, 
assignments and satisfactions to be filed by recorder of marks and brands 
—lists to be furnished stock inspectors—livestock markets not liable for 
mortgages when notice thereof not filed. The general recorder of marks 
and brands of the state of Montana shall accept and file in the office of the 
general recorder of marks and brands, notices of chattel mortgages, 
renewals, assignments and satisfactions thereof, upon the livestock owned 
by any person, firm, corporation, or association, and bearing his, their, or 
its recorded brand, and shall list such notices on the official records of 
marks and brands kept by him, and also shall cause to be listed said notices 
in the offices of the stock inspectors, employed by the livestock commission 
and stationed at the several central livestock markets where records are 
kept of marks and brands. All forms on which such notices shall be given 
shall be prescribed by the livestock commission and shall be furnished by 
the mortgagee of livestock, who shall give such notice. No livestock market 
to which livestock is shipped shall be hable to any mortgagee for the 
proceeds of livestock sold through such livestock market by the mortgagor 


unless notice of such mortgage is filed as hereinabove provided. 


History: En. Sec. 1, Ch. 91, L. 1935; 
amd. Sec. 1, Ch. 36, L. 1949. 


Constitutionality 


The act does not violate Sec. 26, Art. V 
of the Montana Constitution which pro- 
hibits special legislation. Stockyards are 
rigorously regulated and licensed and are 
in the nature of public utilities so that 
the legislature is justified in treating them 
differently from ordinary agents or fae- 
tors. The classification is legitimate and 
reasonable; it is based upon sound princi- 
ples of law and it operates equally upon 


every person.or thing within the class and. 


therefore meets the test of constitutional- 
ity. Montana Meat Co. v. Missoula Live- 
stock Auction Co., 
955, 958. - . 

A reading of the title and an examina- 
tion of the act reveals that the title is 
adequate, expresses: the “subject matter 
of the act, and does not relate to more 
than one subject. Montana Meat Co. v. 
Missoula Livestock Auction Co., 125 M 66, 
230 P 2d 955, 959. 

The act does not deprive one of..prop- 
erty without due process of law. since the 
chattel mortgagee still has the mortgage 
and.a right of action against the mort- 
gagor. It only adds the requirement of 
filing the chattel mortgage in the office of 
the general recorder of marks and brands 


125 M 66, 230 P 2d- 


of the state if the chattel mortgagee wants 
to hold a livestock market to an admitted- 
ly harsh common-law rule of agency law 
that an agent or broker who sells mort- 
gaged property for the mortgagor is lia- 
ble for conversion to the mortgagee. Mon- 
tana Meat Co., v. Missoula Livestock Auc- 
tion Co., 125 M 66, 230 P 2d 955, 959. 

Giving the livestock commission the 
power to establish certain forms for the 
use of the parties in the filing of their 
notice of chattel mortgage is not an il- 
legal delegation of legislative authority 
for it is but performing a ministerial and 
administrative act in prescribing the 
forms necessary to carry out the will of 
the legislature. Montana Meat Co. v. Mis- 
soula Livestock Auction Co., 125 M 66, 
230 P 2d 955, 959. 


Actual Notice Not Sufficient 


Actual notice given to the livestock 
market by.means of a letter is not a 
substitute for the constructive notice im- 
parted by the recording. Here the legis- 
lature clearly evinced an intention to 
require that livestock markets be notified 
of mortgage liens by recording with the 
recorder of marks and brands and in no 
other way. Montana Meat Co. v. Missoula 
Livestock Auction Co., 125 M 66, 230 P 
2d 955, 960. 
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Federal Law Controlling 


Compliance with state recording stat- 
utes was immaterial where federal com- 
mon law was controlling on the question 
of whether there was a conversion of 
property subject to a chattel mortgage in 
favor of the United States securing an 
FH A loan, sold through the agency of 


52-323 


Filing Required to Hold Market Liable 


Livestock markets will not be liable 
for the proceeds of livestock sold by such 
markets unless notice was given by filing 
a notice of the chattel mortgage in the 
office of the general recorder of marks 
and brands of the state of Montana. Mon- 
tana Meat Co. v. Missoula Livestock Auc- 


a livestock company. United States v. 


tion Co., 125 .M 66, 230 P 2d 955, 959. 
Sig Ellingson & Co., 164 F Supp 7. 


References 


Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 


52-320. (3308.2) Contents of notices. Such notices shall consist of a 
statement showing the date of chattel mortgage, the name of the mort- 
gagors and mortgagees, and/or holder and owner thereof, a description of 
the livestock covered by said mortgage, the date and county when and 
where said chattel mortgage is filed, and any other date and place where 
said chattel mortgage is filed, and in case of notice of renewal, the notice 
shall state the date of renewal thereof and the date of filing such renewal, 
and the places where filed, and in the case of a notice of assignment of a 
chattel mortgage, such notice shall state the date of such assignment, the 
date of filing the same, the places where filed, and a description of the 
chattel mortgage assigned and the parties to the assignment, and such other 
or additional information as may be required from time to time by the 
livestock commission of the state of Montana. 

History: En. Sec. 2, Ch. 91, L. 1935. References 
Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 

52-321. (8308.3) Duty of mortgagees to file satisfactions of mortgages. 
It shall be the duty of the mortgagees, who filed notices of chattel mort- 
gages, renewals and assignments thereof, with the general recorder of 
marks and brands, as provided for in this act, to file notices of satisfaction 
of such mortgages with the general recorder of marks and brands immedi- 
ately upon the satisfaction of said mortgage. 

History: En. Sec. 3, Ch. 91, L. 1935. Collateral References 


Animals@—8; Chattel Mortgages€=246. 


SEN 3 O.J.S. Animals § 25; 14 C.J.S. Chattel 
Merrion v. Humphreys, 119 M 495,176 P Mortgages § 349. 


2d 665, 668. 


52-322. (3308.4) Fees—disposal of. The general recorders of marks 
and brands shall charge for filing and listing such notices of chattel 
mortgages the sum of one dollar ($1.00) for each recorded brand listed in 
each chattel mortgage, and for filing and lsting each notice of satisfaction 
or renewal or assignment of such chattel mortgage, the sum of one dollar 
($1.00) for each recordéd brand listed therein. All fees so charged shall 
be paid into the livestock commission fund. 


History: En. Sec. 4, Ch. 91, L. 1935; References 
amd. Sec. 1, Ch. 135, L. 1953. Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 


52-323. (3308.5) Brand recorder or livestock commission not respon- 
sible for collection or payment of money under mortgages. Neither the 
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general recorder of marks and brands nor the livestock commission, nor 
any of its agents or employees shall be held responsible or liable to either 
mortgagor or mortgagee for the collection or payment of any money due 
the holder of any livestock mortgage on account of the filing and listing 
of notices of chattel mortgage or renewals, satisfactions, or assignments 
thereof as provided in this act; providing the provisions of this act are 


carried out in good faith. 
History: En. Sec. 5; Ch. 91, .L. 1935. 


NOTE.—For chattel mortgages of motor 
vehicles see section 53-110. 


Seizure and Sale by Inspector 


Where a livestock inspector seized and 
sold a cow under the provisions of sec- 
tion 3327.1, R. C. M. 1935 (since repealed), 
believing it to have been stolen, and at 
the time there were notices of a chattel 
mortgage and a renewal thereof on file 
in the office of the state livestock commis- 


sion, contention of claimant of the animal 
that the inspector had no reason for sus- 
pecting the animal had been stolen but 
acted as a collector of the mortgage con- 
trary to the provisions of this section, 
was not meritorious. Bohart v. Songer, 
110 M 405, 411, 101 P 2d 64. 


References 


Merrion v. Humphreys, 119 M 495, 176 
P 2d 665, 668. 
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TITLE 53 
MOTOR VEHICLES 


Chapter 1. Registration of motor vehicles—duties of registrar, 53-101 to 53-144. 
2. 


Use of highways by nonresident car owners—accidents—service of process, 
53-201 to 53-206. 


eA arsine 


Labeling new motor vehicles towed into state, 53-301, 53-302. 

Elimination of reckless driving—responsibility of motor vehicle owners and 
operators (53-401 to 53-417 Repealed), 53-418 to 53-458. 

State-owned motor vehicles—custody—regulation of use—lettering, 53-501 


to 53-510. 


6. Additional fees or taxes on motor vehicles (53-601 to 53-614 Expired), 53- 
615 to 53-6438. 


CHAPTER 1 


REGISTRATION OF MOTOR VEHICLES—DUTIES OF REGISTRAR 


Section 53-101. 
53-102. 
53-103. 
53-104. 
53-105. 
53-106. 
53-106.1. 


53-106.2. 
53-106.3. 
53-106.4. 


53-106.5. 
53-106.6. 


53-107. 


53-108. 
53-109. 
53-110. 
53-111. 
53-112. 
53-113. 
53-114. 


53-115. 
53-116. 
53-117. 


53-118. 
53-119. 
53-119.1. 


53-119.2. 
53-120. 


Duties of registrar of motor vehicles—records. 

Penalty for violations—enforcement of provisions. 

Previous registration receipt to accompany application for registration. 

“Motor vehicle” defined. 

Blanks to be provided. 

Number plates. 

Registration of motor vehicles owned and operated solely as collectors’ 
items—number plates for such motor vehicles. 

Amateur radio operators——special license plate. 

Issuance—application—additional fee. 

Rules and regulations—limit of one identical pair of plates for each 
operator. 

List of radio operators’ special plates—distribution to public officials. 

Special plates—how affixed to car—sale or transfer of auto—revoca- 
tion or expiration of radio license. 

Certificates of registration and ownership—contents, issuance, entry, 
assignment of numbers—owner’s registration receipt to be signed, 
carried and exhibited on demand. 

Renewal of registration. 

Transfer of title or interest. 

Filing of liens, rights, procedure, fees. 

What are parts of motor vehicle. 

Fee for original certificate of ownership and transfer of title. 

Lost certificates. 

Appleation for registration of motor vehicles and payment of license 
fees thereon—assessment of motor vehicles in the stock of licensed 
motor vehicle dealers as merchandise. 

Time for making application. 

Issuance of receipt and assignment of number plates. 

Disposition of taxes and license fees collected and method of pay- 
ment of expenses of costs of making and delivering license plates 
and identification marks, certificates and all other expense of oper- 
ating the motor vehicle department. 

Application for dealer’s license. 

Must have license plates. 

Special permits for vehicles engaged in a single movement on the high- 
ways—fee—limitation—county treasurer to issue. 

Fees credited to general road fund. 

Replacing number plates. 


515 


53-101 MOTOR VEHICLES 


53-121. Residents operating motor vehicles under licenses issued by any state 
other than Montana forbidden. 

53-122. Registration fees of motor vehicles—fees—disposal of proceeds—fee 
for half year—dealers’ registration and transfer thereof—publie 
owned vehicles exempt from license or registration fees—license or 
registration fees for trailers, house trailers, semitrailers and tractors 
—providing for transfer of funds from the motor vehicle fund of the 
registrar of motor vehicles.t5 the motor vehicle recording fund 
(sometimes called the motor vehicle administrative fund)—provid- 
ing for deposit of all fees, other than license fees, except dealer 
license fees, collected by the registrar of motor vehicles, in said 
motor vehicle recording fund for the payment of expenses of the 
maintenance and operation of the department of the registrar of 
motor vehicles. 

53-123 to 53-128.: Repealed. 

» §8-129. Foreign vehicles used in gainful occupation—reciprocity board may 
make reciprocal agreements to exempt. 

53-130. Foreign vehicles to display number plates. 

53-131. Purpose and intent of act. 

53-132. Penalties. 

53-133. Definitions. 

53-134. Certificates for dealers and manufacturers. 

53-135. Certificate of registration for which license aan issued—fee for 
duplicate. 

53-136. Alteration or forgery of certificate of title or assignment thereof and 
penalty therefor. 

53-137. Report of stolen and recovered motor vehicles. 

53-138. Licensing of secondhand dealers—keeping records of vehicles received 
for sale and penalty. 

53-139. Penalty for sale of vehicle with engine number altered or changed— 
application for special number. 

53-140. Dealer to furnish purchaser with bill of sale. 

53-141. Deputy may be employed to enforce provisions of act—payment from 
“auto theft fund’—duty of peace officers. 

53-142. Auto theft fund, how used. 

53-148. Records to be opened to public. 

53-144. False statements constitute perjury. 


53-101. (1755) Duties of registrar of motor vehicles — records. 1. The 
warden of the state penitentiary shall be, and is hereby constituted 
the registrar of motor vehicles, trailers and semitrailers, of motor and ac- 
eessories dealers and of operators and chauffeurs, and as such it shall be 
his duty to keep a record as hereinafter specified of all motor vehicles, 
trailers and semitrailers of every kind, and certificates of registration and 
ownership thereof, of all dealers in motor vehicles and automobile acces- 
sories and of operators and chauffeurs. 


2. In the case of motor vehicles, trailers and eattiivailare! the record 
shall show the following: Name of owner, residence by town and county, 
business address, name and address of conditional sales vendor, mortgagee 
or other lien holder and amount due under contract or lien, manufacturer 
of car, manufacturer’s designation of style of car or vehicle, identifying 
number, year of manufacture, character of motive power and shipping 
“weight i: car as shown by ite manufacturer and the distinctive license 
number assigned such car or vehicle; and, if a truck or trailer, the number 
of tons capacity, and such other information as may from time to time 
be found desirable. 


3. The registrar shall file applications for registration received by 
him from the county treasurers of the state and register the vehicles 
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therein described and the owners thereof in suitable books or on index 
eards, as follows: 

(a) Under distinctive license number 
county treasurers. 

(b) Alphabetically under name of owners. 

(c) Numerically under make and identifying number of vehicle. 

(d) Such other index of registration as registrar shall deem expedient. 


4. In the ease of dealers the records: shall show the name of the ap- 
plicant, his residence and address by town and county, his business ad- 
dress, the distinctive number assigned him, and the. name or names. of 
new cars handled by him. 


5. The registrar of motor vehicles shall qualify by giving a bond of 
twenty-five thousand dollars ($25,000.00), providing for the faithful per- 
formance of his duty. He shall appoint such deputies, subordinate officers, 
elerks, investigators and other employees as may be necessary to carry 
out this act, providing there be selected as many of the clerical help from 
the inmates of the state prison as the registrar determines to be possible. 
The salaries of all such appointees shall be fixed by the registrar of motor 
vehicles as authorized by the state board.of examiners, with respect to 
salaries of other subordinate state officers and employees. 


pee Gey cA office equipment, books, files and records belonging to the motor 
department shall be in the care aii general custody and control of the 
registrar of motor vehicles at the state penitentiary. In order to prevent 
an accumulation of records and files which shall have ceased to be of any 
value the registrar of motor vehicles shall have the authority and it shall 
be his duty to destroy all correspondence, motor. card and. application 
ecard records after the expiration of five (5) years from the date thereof, 
and all conditional sales contracts and chattel mortgages and Reencns 
pertaining thereto after the expiration of five (5) years after the date the 
same have ceased to be liens on the motor vehicles described therein. 


assigned to vehicle by the 


7. The registrar may establish and maintain a short-wave radio sta- 
tion in order to report motor vehicle registration information to the 
highway patrol, sheriffs, and to chiefs of police cf each incorporated city 
of the state who are able to communicate with such short-wave radio 
station, 

8. All such records shall be open to inspection during all reasonable 
business hours and the registrar of motor vehicles shall furnish any in- 
formation from said records upon payment by the applicant.of the cost 
of transcribing the information requested. 7 


History: En. Sec. 1, Ch. 75, L. 1917; 
re-en. Sec. 1755, R. C. M. 1921; amd. Sec. 
“1, Ch. 177, L. 1925; amd. Sec. 1, Ch. 129, 
L. 1927; amd. Sec. 1, Ch. 181, L. 1929; 
amd. Sec. 1, Ch. 159, L, 1933; Subdivisions 
5 and 6 amd. Secs. 1, 2, Ch. 62, L. 1943; 
amd. Sec. 1, Ch. 208, L. 1957. 


Cross-References 


Accidents on highways, reports, 
32-1201 to 32-1217. — 
Assessment for taxation, sec. 84-406. 


secs. 


Cities and towns, power Fi license, sec. 
11-956. 

Drivers’ licenses, see. 31-125 et seq. 

Monopolies in motor. vehicle financing, 
sees. 51-201 to. 51-206. 

Motor earriers, sees. 8-101 to 8- 130. 


Motor club service companies, © sees. 
66-1101 to 66-1115. is 
Motor vehicle operation, regulations, 


sec. 32-2101 et seq. 
Using without owner’s consent, Peas 
sec. 94-3305. 


‘DLT 


53-102 


Weight and size regulations, sec. 32- 
1122 et seq. 


Purpose of Registration Law 


The purpose of automobile registration 
being a police regulation, is to provide a 
method to deter automobile thefts, and to 
apprehend thieves. Better had it not been 
enacted if it is construed in such fashion 
as to place onerous burdens on honest men 
and prevent those lawfully entitled to 
registry from accomplishing their objects 
through technicalities or official caprice. 
Due process of law extends to proceedings 
judicial, administrative or executive in 
nature. Anderson v. Commercial Credit Co., 
110 M 333, 341, 101 P 2d 367. 


References 


McGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 600, 
226 P 1108; Barney v. Board of Railroad 
Commrs., 93 M 115, 128, 17 P 2d 82; Pire- 
men’s Ins. Co. of Newark, N. J. v. Show, 
110 F Supp 523, 528. 


53-102. 


MOTOR VEHICLES 


Collateral References 


Automobiles€38, 80. 
60 C.J.S. Motor Vehicles §§ 97, 98. 


Civil rights and liabilities as affected 
by failure to comply with regulations as 
to registration or license of motor ve- 
hicles. 16 ALR 1108. 

Constitutionality of statutes and ordi- 
nances for taxation of common earriers by 
automobile. 75 ALR 13. 

Validity and applicability of statutes 
relating to use of highway by private 
motor carriers and contract motor carriers 
for hire. 109 ALR 550. 

Validity of automobile registration or 
license fee as affected by classification or 
discrimination. 126 ALR 1419. 

Conflict between statutes and local reg- 
ulations as to automobiles. 147 ALR 533. 

Lack of proper automobile registration 
or operator’s license as evidence of opera- 
tor’s negligence. 29 ALR 2d 963. 


(1755.1) Penalty for violations—enforcement of provisions. 


The violation of any of the provisions of sections 538-101, 53-106, 53-106.1, 
53-106.2, 53-106.6, 538-107, 538-108, 53-109, 53-114, 53-115, 53-116, 53-117, 53 
118, 58-119, 53-120 and 53-121, shall constitute a misdemeanor and shall be 
punishable by a fine of not exceeding twenty-five dollars ($25.00). Nothing 
herein contained shall prevent the prosecution of a person for an offense 
committed under any other law. 

It is hereby made mandatory upon all police and peace officers of the 
state, of the counties of the state, and of towns, cities and villages to carry 
out the provisions of sections 53-101, 53-106, 53-106.1, 53-106.2, 53-106.6, 53- 
107, 53-108 and 53-109, and sections 53-114 to 53-121. 


History: En. Sec. 2, Ch. 158, L. 1931; Collateral References 
amd. Sec. 1, Ch. 122, L. 1961. Automobiles€=57, 108. 


60 C.J.S. Motor Vehicles § 135. 


53-103. (1755.2) Previous registration receipt to accompany applica- 
tion for registration. The treasurer of any county shall not accept any 
application for registration or reregistration of any motor vehicle unless 
such application be accompanied by the immediately previous registration 
receipt issued by the registrar of motor vehicles, or an affidavit upon a 
form prescribed by the registrar, stating under oath that the vehicle had 
not been operated on the highways of the state of Montana during the 
immediately previous year, except in cases of automobiles not previously 
licensed in Montana. Provided that no application for registration or re- 
registration of any motor vehicle hereafter need be verified. 


History: En. Sec. 4, Ch. 158, L. 1931; Collateral References 
amd. Sec. 5, Ch. 158, L. 1933; amd. Sec. 1, Automobiles€=39, 82. 


rae Ex. L. 1933; amd. Sec. 1, Ch. 88, — 69 O.J.8. Motor Vehicles §§ 101, 102. 


53-104. (1755.3) “Motor vehicle” defined. The word “motor vehicle” 
as used in this act or any of the sections of this act shall be deemed to 
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include trailers, semitrailers, automobiles, auto trucks, motorcycles, cycle 
motors, and all other vehicles propelled by their own power, used upon the 
public highways of the state, excepting steam or gas tractors. 


History: Hn. Sec. 5, Ch. 158, L. 1931. amended) did not include trucks, buses and 
C ti fBurel the like. State v. Duran, 127 M 233, 259 P 
onstruction o urg. at Statute 24 1051, 1052. 
In view of the definitions of “motor 
vehicle” in this section and section 53-107 Collateral References 


(ec), the word “automobile” as used in the Automobiles€=37, 78. 
statute defining burglary (sec. 94-901, as 60 C.J.S. Motor Vehicles § 63. 


53-105. (1756) Blanks to be provided. It shall be the duty of the 
registrar of motor vehicles to provide blank application forms outlining 
and providing for the information needed in each class of registration 
required, and to furnish these upon request to applicant for registration. 


History: En. Sec. 2, Ch. 75, L. 1917; 226 P 1108; Barney v. Board of Railroad 
re-en. Sec. 1756, R. C. M. 1921; amd. Sec. Commrs., 93 M 115, 128,17 P 2d 82. 


2, Ch. 88, L. 1943. 
Collateral. References 


References Automobiles¢=38, 80. 
McGinnis v. Phillips, 62 M 223, 228, 60 C.J.S. Motor Vehicles §§ 97, 98. 
205 P 215; State v. Pepper, 70 M 596, 600, 


53-106. (1757) Number plates. (1) Every motor vehicle which shall 
be driven upon the streets or highways of this state shall display both 
front and rear a number plate, bearing the distinctive number assigned 
such vehicle by the registrar of motor vehicles. Such number plate shall 
be in eight series: one series for owners of motor cars, one for owners of 
motor vehicles of the motorcycle type, one for trailers, one for trucks, one 
for dealers in vehicles of the motorcycle type, one for franchised dealers 
in new motor cars (including trucks and trailers) or new and used motor 
ears (including trucks and trailers) which shall bear the distinctive letter 
“T)” or the word “DEALER,” one for dealers in used motor cars only (in- 
cluding used trucks and trailers) which shall bear the distinctive letters 
“UD” or the letter “U” and the word “DEALER,” and one for dealers in 
trailers and/or semitrailers (new or used) which shall bear the distinctive 
letters “DTR” or the letters “TR” and the word “DEALER,” and all such 
markings for the aforementioned kinds of dealers’ plates shall be placed on 
the number plates assigned thereto in such position thereon as the registrar 
may designate. All number plates for motor vehicles shall be renewed 
annually, shall bear a distinctive marking each year, and shall be furnished 
by the state. 

(2) In the case of motor cars, number plates shall be of metal six 
inches wide and twelve inches in length, the outline of the state of Mon- 
tana shall be used as a distinctive border on such license plates, and the 
word “Montana” with the year shall be placed across the bottom of the 
plate. Such registration plate and the required serial numbers and letters 
thereon, shall be of sufficient size and spacing to be plainly readable from 
a distance of 100 feet during daylight. The registrar shall, in his dis- 
eretion, choose to select permanent number or identification plates with 
a yearly insert plate or tab bearing the last two numbers of the year 
for which such license is issued and such insert plate or tab shall be 
serially numbered in the same manner as the numbered plates, and such 
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permanent number or identification plates shall be made in such form 
and of such materials as the registrar shall determine; provided further, 
that the registrar may, in his discretion, designate number or identification 
plates for any year as the proper means of identifying the vehicle for a 
subsequent year or years, said plates to be validated by a windshield 
sticker of such size, color and design and displayed as he shall direct; 
such sticker shall bear a distinctive number and the registration period 
for which it is issued, after which period it shall be unlawful to further 
display same on the vehicle. The distinctive registration numbers shall 
begin with a number one (1) or with a letter-number combination such as 
“A 1” or “AA 1,” or any other similar combination of letters and num- 
bers and be numbered consecutively for each series of plates. The dis- 
tinetive registration number or letter-number combination assigned to 
the vehicle shall appear on the plate preceded by the number of the county 
and appearing in horizontal order on the same horizontal base line, and 
the county number shall be separated from the distinctive registration 
number by a dash or a dot unless a letter-number combination is used. 
The dimensions of such numerals and letters shall be determined by the 
registrar of motor vehicles, provided that all county and registration num- 
bers shall be of equal height. 


(3) For the use of tax-exempt motor vehicles, in addition to the mark- 
ings herein provided, number plates shall have thereon the following dis- 
tinetive markings: | 

For vehicles owned by the state the registrar of motor vehicles may 
-designate the prefix number for the various state departments, and all 
numbered plates issued to state departments shall bear the words “State 
Owned” and no year number will be indicated thereon as these numbered 
plates will be of a permanent nature, and will be renewed by the registrar 
of motor vehicles at such time when the physical condition of numbered 
plates require same. For vehicles owned by the counties, municipalities 
and school districts and used and operated by officials and employees there- 
of in line of duty as such, and for vehicles on loan from the United States 
government or the state of Montana, to, or owned by, the civil air patrol 
and used and operated by officials and employees thereof in the line of 
duty as such, there shall-be placed on the number plates assigned thereto, 
‘in such position thereon as the registrar may designate, the letter “xX” 
or the word “EXEMPT.” Distinctive registration numbers for plates 
assigned to motor vehicles of. each of the counties in the state and those 
-of the municipalities and school districts situated within each of said 
counties. shall begin with number 1 and be numbered consecutively. 

(4) On all number plates assigned to motor vehicles of the truck 
and trailer type, other than tax-exempt trucks and trailers, there shall 
appear the letter “TI” or the word “TRUCK” for plates assigned to 
trucks and the letters “TR” or-the word “TRAILER” for plates assigned 
to trailers. | 

Number plates assigned to any motor vehicle shall be used only on the 
specific motor vehicle to which originally assigned. 
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(5) For the purpose of this act, the several counties of the state shall 
be assigned numbers as follows: Silver Bow, 1; Cascade, 2; Yellowstone, 
3; Missoula, 4; Lewis and Clark, 5; Gallatin, 6; Flathead, 7; Fergus, 8: 
Powder River, 9; Carbon, 10; Phillips, 11; Hill, 12; Ravalli, 13; Custer, 
14; Lake, 15; Dawson, 16; Roosevelt, 17; Beaverhead, 18; Chouteau, 19; 
Valley, 20; Toole, 21; Big Horn, 22; Musselshell, 23; Blaine, 24; Madison, 
25; Pondera, 26; Richland, 27; Powell, 28; Rosebud, 29; Deer Lodge, 30; 
Teton, 31; Stillwater, 32; Treasure, 83; Sheridan, 34; Sanders, 35; Judith 
Basin, 36; Daniels, 37; Glacier, 38; Fallon, 39; Sweet Grass, 40; McCone, 
41; Carter, 42; Broadwater, 43; Wheatland, 44; Prairie, 45; Granite, 46: 
Meagher, 47; Liberty, 48; Park, 49; Garfield, 50; Jefferson, 51; Wibaux, 52; 
Golden Valley, 53; Mineral, 54; Petroleum, 55; Lincoln, 56; any new 
counties shall be assigned numbers by the registrar of motor vehicles as 
they may be formed, beginning with the number 57. 


History: En. Sec. 3, Ch. 75, L. 1917; References . 
re-en. Sec. 1757, R. C. M. 1921; amd. Sec. McGinnis v. Phillips, 62 M 223, 228, 


2, Ch. 158, L. 1933; amd. Sec. 1, Ch. 6, 905 P 215; State v. Pepper, 70 M 596, 600, 


L. 1941; amd. Sec. 3, Ch. 88, L. 1943;. o0¢ p 1108: Barne i 
’ es ; : y v. Board of Railroad 
amd. Sec. 1, Ch. 111, L. 1951; amd. Sec. Commrs., 93 M 115, 128, 17 P 2d 82. 


1, Ch. 29, L. 1953; amd. Sec. 1, Ch. 245, 
L. 1955; amd. Sec. 1, Ch. 236, L. 1957; Collateral References 
amd. Sec. 1, Ch. 245, L. 1959. Automobiles¢=41. 


60 C.J.S. Motor Vehicles § 106. 


53-106.1. Registration of motor vehicles owned and operated solely as 
collectors’ items—number plates for such motor vehicles. Any owner of 
a motor vehicle manufactured more than thirty (80) years prior to the 
date of the application referred to hereunder, solely as a collectors’ item 
and not for general transportation purposes may file with the registrar of 
motor vehicles an application for the registration of such motor vehicle 
stating the name and address of the owner, the name and address of the 
person from whom purchased, the make of the motor vehicle, the gross 
weight thereof, the year and number of the model, and the manufacturer’s 
identification number and serial number, and setting forth a specific state- 
ment that the vehicle is owned and operated solely as a collectors’ item 
and not for general transportation purposes; and said application shall be 
sworn to before an officer authorized to administer oaths. The registration 
fee for all such motor vehicles weighing twenty-eight hundred and fifty 
(2850) pounds or less shall be five dollars ($5.00), and the registration fee 
for all such motor vehicles weighing more than twenty-eight hundred and 
fifty (2850) pounds shall be ten dollars ($10.00). 

Upon receipt of said application for registration and payment of the 
registration fee above provided for the registrar shall file said application 
and register the motor vehicle therein described in the manner specified in 
section 53-101, and shall deliver to the applicant two (2) license plates 
bearing the inscription, “Pioneer—Montana” and the registration number, 
but the year of issuance shall not be shown thereon. No annual renewal 
of the registration of any such motor vehicle shall be required, and the 
same shall be valid as long as the vehicle is in existence; provided, how- 
ever, that upon any sale of such motor vehicle, the purchaser shall be 
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required to renew the registration thereof and pay the license fees herein- 
before specified. 


History: En. 53-106.1 by Sec. 1, Ch. 
heise 6 eon erate), 


53-106.2. Amateur radio operators—special license plate. Any motor 
vehicle owner and resident of this state, who holds an unrevoked and un- 
expired official amateur radio station license and operator’s license, “con- 
ditional” or higher class, issued by the federal communications commis- 
sion of the United States, shall upon written application on form pre- 
scribed by the registrar of motor vehicles of the state of Montana, ac- 
companied by proof of ownership of such amateur radio station license 
and operator’s license, be issued lettered license plates in pairs (two 
identically lettered plates), in addition to the regular license plates pre- 
seribed by law. There shall be stamped or impressed upon such special 
license plates in clear lettering the official amateur radio eall letters of 
such owner as assigned to such owner by said federal communications 
commission, and said plates so lettered shall be renewed concurrently 
with, and at the time of, the issuance of the regular motor vehicle license 
plates. 


History: En. Sec. 1, Ch. 2, L. 1957; 
amd. Sec. 1, Ch. 62, L. 1959. 


53-106.3. Issuance—application—additional fee. The registrar of mo- 
tor vehicles shall issue said lettered license plates to amateur radio opera- 
tors upon application showing: 

(1) Proof that applicant is the owner and holder of such amateur 
radio station license and operator’s license; 

(2) Compliance with the state motor vehicle laws relating to registra- 
tion and licensing of motor vehicles, and upon the payment, or proof of 
the payment, of the regular license fee for license plates as provided by 
law; and, 

(3) Payment of a five dollar ($5.00) additional fee. 


History: En. Sec. 2, Ch. 2, L. 1957; 
amd. Sec. 2, Ch. 62, L. 1959. 


53-106.4. Rules and regulations—limit of one identical pair of plates 
for each operator. The registrar of motor vehicles shall make such rules 
and regulations as may be necessary to procure compliance with all the 
laws of the state regulating the issuance of motor vehicle licenses relating 
to the use and operation of motor vehicles before issuing the lettered 
license plates. The registrar shall not issue more than one (1) identical 
pair of lettered license plates for any licensed amateur radio station in 
any one licensing period. | 


History: En. Sec. 3, Ch. 2, L. 1957; 
amd. Sec. 3, Ch. 62, L. 1959. 


53-106.5. List of radio operators’ special plates—distribution to public 
officials. The registrar shall, on or before the first day of July of each 
year, furnish to the supervisor of the state highway patrol, to the director 
of civil defense, to the sheriff of each county in the state, te the chief of 
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police of each incorporated city in the state, and to other public officials 
as the registrar shall deem necessary, an alphabetically arranged list of 
the names, addresses and license plate numbers and letters of each per- 
son to whom a special license plate has been issued, and it shall be the 
duty of the supervisor, sheriffs and chiefs of police to maintain and keep 
current such lists for public information and inquiry, particularly in rela- 
tion to public emergencies. 
History: En. Sec. 4, Ch. 2, L. 1957. 


_ 53-106.6. Special plates—how affixed to car—sale or transfer of auto— 
revocation or expiration of radio license. The lettered license plates, as 
herein provided, are to replace the regular license plates on the motor 
vehicle owned by said amateur radio licensee for such period of time as 
the amateur radio license is in force under the federal communications 
commission and the special license issued hereunder is in force, but no 
longer. Whenever such official amateur radio license is revoked or ex- 
pires for whatever reason, such license plate shall be removed immediately 
by the owner of the motor vehicle and the regular plates again placed or 
mounted on the motor vehicle as in other cases. When the motor vehicle 
is sold or otherwise transferred, the regular number plates shall be mounted 
on the motor vehicle; but the owner and holder of valid official amateur 
radio station and operator’s license shall have the right to transfer the 
lettered plates to another motor vehicle owned by him upon such reason- 
able conditions as may be prescribed by the registrar. On the revocation 
or expiration of the amateur radio station and operator’s licenses, the let- 
tered license plates as issued shall be returned and surrendered to the 
registrar of motor vehicles. 


History: En. Sec. 5, Ch. 2, L. 1957; amd. 
Sec. 4, Ch. 62, L. 1959. 


53-107. (1758) Certificates of registration and ownership—contents, 
issuance, entry, assignment of numbers—owner’s registration receipt to be 
signed, carried and exhibited on demand. Upon completion of the applica- 
tion for registration, in quintuplet, on forms furnished by the registrar of 
motor vehicles, the county treasurer shall issue to the applicant two (2) 
copies of the application marked ‘‘Owner’s Certificate of Registration and 
Tax Receipt,” one (1) of which shall be marked “file copy,” and forward 
one (1) copy of the application to the registrar of motor vehicles who shall 
cause to be entered the information contained in said application upon the 
corresponding records of his office and shall furnish the applicant a cer- 
tificate of ownership, and said owner shall at all times retain possession 
of the certificate of ownership, except when the same is being transmitted 
to and from the registrar of motor vehicles for endorsement or cancella- 
tion. In the event the said certificate of ownership be in the possession 
or under the control of any person other than the person entitled to operate 
and possess the motor vehicle the same must be surrendered to the person 
entitled to operate and possess such motor vehicle, upon demand, and re- 
fusal shall constitute a misdemeanor. At the same time, he shall issue to 
any conditional sales vendor, or other person holding the legal title to the 
vehicle, or any mortgagee thereof, or other lien holder, a statement of the 
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filing of such conditional sales contract, mortgage or other lien, said cer- 
tificate of registration and ownership shall meet the following requirements : 

The certificate of registration and the certificate of ownership shall 
each contain upon the face thereof: (1) the date issued, (2) the registra- 
tion number assigned to the owner and the vehicle, (3) the name and 
complete address of the owner and the name and complete address of any 
conditional sales vendor, and also the name and address of any other 
lienor as shown by said application, (4) a description of the registered 
vehicle including the year built and serial number, if any, (5) any hen 
against such motor vehicle and the amount due at the date of registration, 
and such other statement of facts as may be determined by the registrar. 

Upon receipt of the application the registrar shall make a recheck of 
the application and in the event that there is any error in the application 
it may be returned to the county treasurer to effectively secure the cor- 
rection of such error, who shall return the same to the registrar of motor 
vehicles. . 

The reverse side of the certificate of ownership shall contain a form 
of notice to the registrar of a transfer of title or interest of the owner 
and such other statement on forms as may be determined by the registrar. 

File copy of owner’s certificate of registration receipt to be signed, 
carried, and exhibited on demand. Every owner, except owners of passen- 
ver cars, pickups and farm trucks upon receiving a registration receipt 
shall write his signature thereon with pen and ink in the space provided. 
Every such registration receipt or a notarized photostatic copy thereof 
or a duplicate thereof furnished by the registrar of motor vehicles shall 
at all times be carried in the vehicle, except passenger cars, to which it 
refers or shall be carried by the person driving or in control of such 
vehicle, except passenger cars, who shall display the same upon demand 
of a “alo officer or any afiger or employee of the registrar of motor 
vehicles or the highway department. 


The term “motor vehicle” includes automobile, truck, motorcycle, semi- 
trailer, trailer and trailer-house. 


Any trailer, semitrailer or trailer-house which does not have a manu- 
facturer’s or other identifying number thereon shall be assigned an identifi- 
cation number by the registrar upon registration of such motor vehicle. 
The owner or other person lawfully in possession of such motor vehicle 
shall stamp such number so assigned by the registrar upon the principal. 
right frame member of’said motor vehicle near the front end thereof where 
it may be clearly and readily seen, and said stamping shall be promptly 
accomplished after notice of the assigned number by the registrar. The 
registrar may withhold registration until satisfactory proof, by affidavit, 
of such stamping is filed with him. 


Any person violating this section shall be nae rea cuilty of a mis- 
demeanor and shall be punished by a fine of not exceeding twenty-five 
dollars ($25.00). 


History: En. Sec. 4, Ch. 75, L. 1917; amd. Sec. 1, Ch. 63, L. 1945; amd. Sec. 1, 
re-en. Sec. 1758, R. C. M. 1921; amd. Sec. Ch. 115, L. 1953; amd. Sec. 1, Ch. 200, L. 
2, Ch. 159, L. 1933; amd. Sec. 5, Ch. 72, 1955; amd. Sec. 1, Ch. 139, L. 1961. 

L. 19387; amd. Sec. 1, Ch. 148, L. 1943; 
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“Automobile” Excludes Trucks, Buses, 
Etc. 


In view of the meanings of the words 
“motor vehicle” as defined in this section 
and in section 53-104, the word “auto- 
mobile” as used in the statute defining 
burglary (sec. 94-901, as amended) did not 
include trucks, buses and the like. State v. 
Duran, 127 M 233, 259 P 2d 1051, 1052. 


References 


McGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 600, 
226 P 1108; Barney v. Board of Railroad 
Commrs., 93 M 115, 128, 17 P 2d 82; An- 
derson v. Commercial Credit Co., 110 M 


53-108 


Collateral References 


Automobiles€40, 86. 
60 C.J.S. Motor Vehicles § 105. 


Proof of title to motor vehicle requisite 
to recovery for injury thereof. 7 ALR 2d 
1347. 

Motor vehicle certificate of title or sim- 
ilar document as, in hands of one other 
than legal owner, indicia of ownership 
justifying reliance by subsequent pur- 
chaser or mortgagee without actual notice 
of other interests. 18 ALR 2d 813. 

Applicability to automobile dealers of 
regulations as to certificates of title and 
bills of sale. 57 ALR 2d 1284. 


333, 339, 101 P 2d 367. 


53-108. (1758.1) Renewal of registration. Every vehicle registration 
under this act shall expire on December thirty-first of each year and shall 
be renewed annually upon application and payment of license fees, as 
provided in sections 53-114 and 53-122, such renewal to take effect on the 
first day of January of each year. The certificate of registration issued 
hereunder shall be valid during the registration year only for which 
issued, and the certificates of ownership shall remain valid until can- 
celed by the registrar of motor vehicles upon a transfer of any interest 
shown therein and need not be renewed annually. Upon annual renewal, 
whenever the legal owner of the vehicle is other than the registered owner, 
the registrar of motor vehicles shall immediately notify such legal owner 
by mail of the registration number assigned to such vehicle for the en- 
suing year. 


The owner of a vehicle registered under the provisions of this act 
shall be entitled to operate such vehicle between January first and 
February fifteenth without displaying the registration certificate of the 
current year, on condition that such owner shall, during said period, dis- 
play upon such vehicle the number plates or plate assigned thereto for 
the previous year. 


Any purchaser of a motor vehicle from a duly licensed motor vehicle 
dealer which has not been registered or reregistered for the current year 
may during the time of (the) certificate of ownership thereto is in the proc- 
ess of being transferred in the office of the registrar of motor vehicles, upon 
making an affidavit to that effect upon a form prescribed by the registrar 
of motor vehicles and upon the payment of a fee of one dollar ($1.00) to 
be collected by the county treasurer and remitted to the board, obtain 
from the county treasurer of the county in which said vehicle is subject 
‘to tax a temporary windshield sticker of such size, color and design as the 
board may prescribe, to be validated by the county treasurer for a period 
of thirty (30) days from the date of issuance, and such purchaser, upon 
displaying such sticker on the lower right-hand corner of the windshield 
of such motor vehicle and upon displaying the number plates or plate 
assigned thereto for the previous year (unless the seller has been unable 
to deliver such previous year’s plate or plates) shall be entitled to operate 
such vehicle during the period for which such windshield sticker has been 
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validated without displaying the registration certificate or number plates 
or plate for the current year. Provided, however, the county treasurer 
shall not sell, or no person shall purchase more than one (1) thirty (30) 
day temporary windshield sticker for any vehicle, the ownership of 
which has not changed since the issuance of the previous thirty (30) day 
windshield sticker. Provided, further, however, that any purchaser of a 
new motor vehicle from a duly licensed motor vehicle dealer shall have 
the grace period of three (3) days from the date of purchase to make such 
application for registration and obtain registration plates, and it shall 
not be a violation of this chapter or any other law for such purchaser 
to operate such new motor vehicle upon the streets and highways of this 
state without a certificate of registration and registration plates during 
the said three-day period; providing further that such purchaser must 
have in his possession a valid bill of sale or other satisfactory evidence 
of ownership. 


History: En. Subd. 2, Sec. 2, Ch. 159, L. Collateral References 
1933; amd. Sec. 1, Ch. 244, L. 1955; amd. Automobiles¢=39, 82. 
aa e bie L. 1957; amd. Sec. 1, Ch. 60 C.J.S. Motor Vehicles §§ 101, 102. 


53-109. (1758.2) Transfer of title or interest. (a) Upon a transfer 
of any title or interest of an owner or owner in or to a motor vehicle 
registered under the provisions of this act as hereinbefore required, the 
person or persons whose title or interest is to be transferred shall write 
their signatures with pen and ink upon the certificate of ownership issued 
for such vehicle, in the appropriate space provided upon the reverse side 
of such certificate, and such signature shall be acknowledged before a 
notary public. 


(b) Within ten (10) days thereafter, the transferee shall forward both 
the certificate of ownership so endorsed and the certificate of registration, 
together with the information required under section 53-107, to the 
registrar, who shall file the same upon receipt thereof and no certificate of 
ownership and certificate of registration shall be issued by the registrar of 
motor vehicles until the outstanding certificates are surrendered to that 
office or their loss established to his reasonable satisfaction. 

(c) The provisions of subdivision (b) of this section, requiring a 
transferee to forward the certificate of ownership after endorsement and 
the certificate of registration to the registrar, shall not apply in the event 
of the transfer of a motor vehicle to a duly licensed automobile dealer 
intending to resell such vehicle and who operates the same only for 
demonstration purposes, but every such dealer shall upon transferring such 
interest deliver such certificate of ownership and certificate of registration 
with an application for registration executed by the new owner in accord- 
ance with the provisions of section 53-107, and the registrar upon receipt 
of said certificate of ownership, certificate of registration and application 
for registration, together with the conditional sales contract or other lien, 
if any, shall issue a new certificate of ownership and certificate of registra- 
tion together with a statement of any conditional sales contract, mortgage, 
or other lien as provided in said section 58-107. 
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(d) Until said registrar shall have issued a certificate of registration 
and certificate of ownership and statement as hereinbefore provided, 
delivery of any motor vehicle shall be deemed not to have been made and 
title thereto shall not have passed and said intended transfer shall be 
incomplete and not be valid or effective for any purpose. 


(e) In the event of a transfer by operation of law of any title or 
interest of an owner of the legal title or owner in and to a motor vehicle 
registered under the provisions of this act, as upon inheritance, devise or 
bequest, order in bankruptcy or insolvency, execution sale, repossession 
upon default in the performance of the terms of a lease or executory sales 
contract, or otherwise than by voluntary act of the person whose title or 
interest is so transferred, the executor, administrator, receiver, trustee, 
sheriff or other representative or successor in interest of the person whose 
title or interest is so transferred shall forward to the registrar of motor 
vehicles an application for registration in the form required for an original 
application for registration, together with a verified or certified statement 
of the transfer of such title or interest which statement shall set forth the 
reason for such involuntary transfer, the title or interest so transferred, 
the name or names of the person or persons to whom such title or interest 
is to be transferred, the process of procedure effecting such transfer and 
such other information as may be requested by the registrar and with 
such statement shall be furnished such evidence and instruments as may 
otherwise be required by law to effect a transfer of legal or equitable title 
to or an interest in chattels as may be required in such cases, and in the 
event the registrar shall be satisfied that such transfer is regular and that 
all formalities as required by law have been complied with, he shall cause 
to be sent to the owner, conditional sales vendors, lessors, mortgagees and 
other lienors, as shown by his records notice of such intended transfer and 
thereafter, but not less than five (5) days thereafter, shall register such 
motor vehicle and shall issue a new certificate of ownership and certificate 
of registration to the person or persons entitled thereto. The notice herein 
required shall be deemed complied with by deposit in the post office in 
Deer Lodge, Montana, such notice, postage prepaid, addressed to such 
person or persons at the respective addresses shown on his records. 


In the event of the death of an owner of one or more motor vehicles 
and/or trailer, and/or semitrailer, and/or trailer-house registered here- 
under and not exceeding the value of one thousand dollars ($1,000.00), 
without leaving other property necessitating the procuring of letters of 
administration or letters testamentary, then the surviving husband or 
wife, or other heir, unless such property is by will otherwise bequeathed, 
may secure transfer of the certificate of ownership and the certificate of 
registration of the deceased, in and to such motor vehicle in the name of 
the surviving husband or wife or other heir, as above mentioned, upon 
filing with the registrar an affidavit of such person setting forth the fact 
of survivorship and the name and address of any other heirs and such 
other facts as are hereby made necessary to entitle the affiant to a transfer 
and thereupon the registrar is authorized to make such transfer of the 
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certificate of ownership and certificate of registration, subject to all con- 
tracts, leases, mortgages, or other liens as shown by his records. 


Nothing in the foregoing subdivision of this section shall prevent any 
conditional sales vendor, mortgagee, or other lienor from assigning his 
interest or title in or to a motor vehicle registered under the provisions of 
this act to any other person without the consent of and without effecting 
the interest of the holder of the certificate of ownership and certificate of 
registration. Upon any conditional sales vendor, mortgagee, or other 
lienor assigning his interest in any motor vehicle registered under this act 
a copy of such assignment must be filed with the registrar and record 
thereof made upon his records. 


(f) Every person who transfers any motor vehicle to a junk dealer for 
the purpose of scrapping said vehicle shall so notify the registrar. and 
deliver the certificate of ownership and certificate of registration to the 
registrar for cancellation. 


History: En. Subd. 3, Sec. 2, Ch. 159, 
L. 1933; amd. Sec. 6, Ch. 72, L. 1937; amd. 
Sec. 2, Ch. 148, L. 1943; amd. Sec. 2, Ch. 
63, L. 1945. 


Pledge of Title Certificate 


Collateral Ref erences 


Automobiles¢—54, 105. 
60 C.J.S. Motor Vehicles § 123. 


Appleability to automobile dealers. of 
regulations as to certificates of title and 


In action by administratrix to recover 
amount of automobile purchase loan made 
by decedent to defendant, it was a ques- 
tion for the jury whether title certificate 
was first surrendered as evidence of a 
pledge and then returned as evidence of 
payment. Olson v. McLean, 132 M 111, 
313 P 2d 1039, 1042. 


bills of sale. 57 ALR 2d 1284. 

Rights of seller of motor vehicle with 
respect to purchase price or security on 
failure to comply with laws concerning 
transfer of title. 58 ALR 2d 1351. 

Certificate of title to automobile as factor 
in determining relative rights as between 
assignee of conditional seller and a subse- 


quent buyer from the conditional seller 
after repossession or the like. 72 ALR 2d 
dol. 


References 


Anderson v. Commercial Credit Co., 110 
M 333, 339, 101 P 2d 367; Firemen’s Ins. 
Co. of Newark, N. J. v. Show, 110 F Supp 
523, 528. 


53-110. (1758.3) Filing of liens, rights, procedure, fees. (a) No chat- 
tel mortgage, conditional sales contract, lease or other lien on a motor 
vehicle shall be valid as against creditors, subsequent purchasers or en- 
cumbrancers unless and until such mortgage, conditional sales contract, 
lease or other lien, or a true copy thereof certified by a notary public has 
been filed with the registrar of motor vehicles as hereinafter provided; the 
registrar shall not file any mortgage, conditional sales contract, lease or 
other lien unless such mortgage, conditional sales contract, lease or other 
lien is accompanied by the certificate of ownership of such vehicle, except 
in the sale of a new motor vehicle by a duly licensed dealer, and when such 
mortgage, conditional sales contract, lease or other lien or certified copy 
thereof is so presented for filing the registrar shall file the same entering 
upon his records the name and address of the mortgagee, conditional sales 
vendor, lessor, or other lienor together with the amount of the lien and he 
shall at the same time endorse the same information upon the face of the 
certificate of ownership, mailing a statement certifying to the filing of such 
mortgage, conditional sales contract, lease or other lien, to the mortgagee, 
vendor, or other lienor and mail the certificate of ownership to the owner 
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at the address given on said certificate. The owner being the person 
entitled to operate and possess such motor vehicle. 


(b) <A chattel mortgage on a motor vehicle is hereby expressly ex- 
eepted from the provisions of sections 52-304 to 52-806 inclusive and a 
conditional sales contract on a motor vehicle is hereby excepted from the 
provisions of sections 74-204 to 74-206 inclusive in so far only as they relate 
to the place of filing of chattel mortgages, affidavits of renewal, conditional 
sales contracts or releases. 


(c) From and after the filing of any mortgage, conditional sales con- 
tract, lease, or other lien, or copy thereof on any motor vehicle, as herein 
‘provided, then and in that event such mortgage, conditional sales contract, 
lease or other lien shall be constructive notice of the said mortgage, condi- 
tional sales contract, lease or other hen and its contents to subsequent 
purchasers and encumbrancers. 


(d) Upon default under a chattel mortgage covering a motor vehicle 
the mortgagee may foreclose his mortgage as in the case of other personal 
property, and upon default under a conditional sales contract covering 
a motor vehicle the vendor shall have the remedies prescribed by section 
74-207 upon delivery to the sheriff of the original instrument or a copy 
certified by the registrar.of motor vehicles, and in case of attachment of 
motor vehicles all the provisions of section 52-309 shall be applicable except 
deposits must be made with the registrar of motor vehicles instead of the 
county treasurer. 


(e) In the event any conditional sales vendor or assignee or chattel 
mortgagee or assignee fails to file a satisfaction of a chattel mortgage, 
assignment or conditional sales contract within fifteen days after receiving 
final payment on such mortgage, assignment, or conditional sales contract 
he shall be required to pay the registrar of motor vehicles the sum of one 
dollar ($1.00) for each and every day thereafter that he fails to file such 
satisfaction. All moneys paid to the registrar of motor vehicles under this 
section shall revert to the automobile theft fund. 

(f) Upon receipt of any liens, or notice of liens dependent on posses- 
sion, or attachments, ete., against the record of any motor vehicle registered 
in this state, the registrar shall within 24 hours, mail to the owner, condi- 
tional sale vendor, mortgagees, or assignees of any thereof a notice showing 
the name and address of the lien claimant, amount of the lien, date of 
execution of lien, and in the case of attachment the full title of the court 
-and: the action and the name of the attorneys for the plaintiff and/or 
‘attaching creditor. 

(7) It shall not be necessary to refile with the registrar of motor 
vehicles any instruments on file in the offices of the county clerks and 
recorders at the time this law takes effect. 

(h) A fee of one dollar ($1.00) shall be paid to the registrar of motor 
vehicles upon and for filing any lien or lien instrument against any motor 
vehicle, and said fee of one dollar ($1.00) shall further include and cover 
the cost of filing a satisfaction or release of the lien or lien instrument, and, 
also, the cost of endorsing such satisfaction or release on the face of the 
certificate of ownership or on the records of the registrar, or both. A fee 
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of fifty cents ($.50) shall be paid the registrar of motor vehicles for issuing 
a certified copy of a chattel mortgage, conditional sales contract or other 
lien, or instrument of encumbrance on file in the office of the registrar, or 


for filing any assignment of any instrument on file with the registrar. 


History: En. Subd. 4, Sec. 2, Ch. 159, 
L. 1933; amd. Sec. 7, Ch. 72, L. 1937; amd. 
Sec. 3, Ch. 148, L. 1943; amd. Sec. 3, Ch. 
63, L. 1945. 


Cross-Reference 


When registrar may destroy mortgages, 
see. 16-2923. 


Delay by Conditional Sale Vendor in De- 
livering Certificate of Title 


Under former subd. (e) a demand is re- 
quired before one can be pronounced guilty 
of withholding delivery of a certificate of 
title, and the time the owner delays making 
application for duplicate certificate, under 
section 53-113, defendant contending he 
does not have original, should be deducted. 
Anderson v. Commercial Credit Co., 110 M 
333, 337,101 P 2d 367. 


Innocent Purchaser May Rely on Record 
Ownership 


Under this section, an innocent pur- 
chaser of an automobile relying on the rec- 
ord ownership will be protected, particu- 
larly where he dealt with the record owner 
who was in the possession of the car; a 
mortgage covering an automobile, given 
by one not in the chain of title, though 
recorded, is not constructive notice to 
subsequent purchasers. Rigney v. Swing- 
ley, 112 M 104, 109, 113 P 2d 344. 


Liability for Personal Injuries 


A finance corporation to which a dealer 
in automobiles had assigned a conditional 
sale contract covering a truck which, in 
colliding with a car parked on the high- 
way, caused injuries to plaintiff, was not 
liable in damages on the theory advanced 
that it, being the registered owner of the 
offending truck, was liable. Coombes v. 
Letcher, 104 M 371, 379, 66 P 2d 769. 


53-111. What are parts of motor vehicle. 


Purchaser from Established Dealer Pro- 
tected 


Where finance company, assignee of 
conditional sale contract, left car covered 
by contract with established dealer who 
was conditional vendee and who sold ear 
to innocent purchaser, in action for posses- 
sion of the ear, although the conditional 
sale contract had been filed with the regis- 
trar, the finance company was estopped to 
deny the dealer’s apparent authority to 
sell, either as owner, or as agent of the con- 
ditional vendor and it is not incumbent 
upon one purchasing from a regular dealer 
to make inquiry concerning the title. Ras- 
mussen v. Lee & Co. Inc., 104 M 278, 283, 
GO“ Pe2d 119, 


References 


Commercial Credit Co. v. O’Brien et al., 
115 M 199, 207, 146 P 2d 637 (cited as 
Ch. 72, Laws 1937). 


Collateral References 


Chattel Mortgages€—83, 89, 95, 235, 246; 
Sales€450, 472(2). 

14 C.J.S.Chattel Mortgages §§ 131, 155, 
169, 328, 349; 78 C.J.S. Sales §§ 554, 577. 


Priority as between lien for motor ve- 
hicle repairs and the like, and right of 
seller under conditional sales contract. 36 
ALR 2d 198. 

Priority of lien for storage of motor 
vehicle as against chattel mortgage. 48 
ALR 2d 921. 

Applicability to automobile dealers of 
regulations as to certificates of title and 
bills of sale. 57 ALR 2d 1284. 

Certificate of title to automobile as factor 
in determining relative rights as between 
assignee of conditional seller and a subse- 
quent buyer from the conditional seller 
after repossession or the like. 72 ALR 2d 
351. 


Tires, casings and/or tubes 


mounted on a motor vehicle are an integral and component part of said 
motor vehicle and any tire, casing and/or tube placed thereon are subject 
to any conditional sales contract, mortgage, lease or other lien on said 
motor vehicle in the order of filing with the registrar and endorsement on 
the certificate of ownership. 

History: En. Sec. 4, Ch. 148, L. 1943. 


53-112. (1758.4) Fee for original certificate of ownership and transfer 
of title. A charge of one ($1.00) dollar shall be made for issuance of an 
original certificate of ownership of title which shall be collected by the 
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county treasurer for the registrar of motor vehicles the first time any 
vehicle is registered by any owner. Said charge of one dollar ($1.00) shall 
be remitted to the registrar of motor vehicles by the county treasurer with 
each application for registration. Upon a transfer of registration by the 
owner, there shall be forwarded to the registrar of motor vehicles, the 
certificate of ownership or title and registration card, properly filled out 
and executed, together with a transfer fee of one dollar ($1.00). 


History: En. Subd. 5, Sec. 2, Ch. 159, Collateral References 
L. 1933; amd. Sec. 8, Ch. 72, L. 1937. Automobiles¢=46, 54, 98, 105. 


60 C.J.S. Motor Vehicles §§ 123, 137. 


53-113. (1758.5) Lost certificates. In the event any certificate of reg- 
istration or ownership shall be lost, mutilated or become illegible, the 
persons to whom the same shall have been issued shall immediately make 
application for and may obtain a duplicate thereof, upon furnishing sat- 
isfactory information to the registrar of such facts and upon payment of 
a fee of one dollar ($1.00). 

History: En. Subd. 6, Sec. 2, Ch. 159, to anyone else. Anderson v. Commercial 


L. 1933; amd. Sec.:1, Ch. 96, L. 1953. Credit Co., 110 M 333, 341, 101 P 2d 367. 
Refers Only to Owner or Legal Owner Collateral References 
This section refers only to issuance to Automobiles€39, 82. 


owner or legal owner of the vehicle, and 60 C.J.S. Motor Vehicles §§ 101, 102. 
the registrar has no authority to issue it 


53-114. (1759) Application for registration of motor vehicles and pay- 
ment of license fees thereon—assessment of motor vehicles in the stock of 
licensed motor vehicle dealers as merchandise. (1) Every owner of a 
motor vehicle operated or driven upon the public highways of this state 
shall, for each motor vehicle owned, except as herein otherwise expressly 
provided, file, or cause to be filed, in the office of the county treasurer 
wherein such motor vehicle is owned or taxable, an application for regis- 
tration, or reregistration, upon blank form to be prepared and furnished 
by the registrar of motor vehicles, executed in quintuplet, which applica- 
tion shall contain: i 

(a) Name and address of owner, giving county, school district, and 
town or city within whose corporate limits the motor vehicle is taxable. 

(b) Name and address of conditional sales vendor, mortgagee or holder 
of other lien against said motor vehicle, with statement of amount owing 
under such contract or lien. 

(c) Description of motor vehicle, including make, year model, engine 
and serial number, manufacturer’s model or letter, gross weight, type of 
body and, if truck, the rated capacity. 

(d) In ease of reregistration, the license number for the preceding 
year. 

(e) Such other information as the registrar of motor vehicles may 
require. 

(2) Before filing such application with the county treasurer, the ap- 
plicant shall submit the same to the county assessor of said county and 
said county assessor shall enter on said application in a space to be pro- 
vided for that purpose, the full and true and the assessed valuation of said 
vehicle for the year for which said application for registration is made. 
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(3) The applicant shall, upon the filing of said application (1) pay to 
the county treasurer the registration fee, as provided in section 53-122 
and section 53-115, and shall also at such time (2) pay the personal prop- 
erty taxes assessed against said vehicle for the current year of registration 
(unless the same shall have been theretofore paid for said year) before the 
application for registration or reregistration may be accepted by the 
county treasurer. The county treasurer is. hereby empowered to make 
full and complete investigation of the tax status of said vehicle and any 
applicant for registration or reregistration must submit proof with respect 
thereto from the tax records of the gs county at the request of the 
county treasurer. 


(4) The amount of taxes on said motor vehicle shall be computed and 
determined by the county treasurer on the basis of the levy of the year 
preceding the current year of application for registration or reregistration 
and such determination shall be entered on the application form in a Spare 
provided therefor. | 


(5) Motor vehicles, except as hereinafter provided, are hereby de- 
clared to be assessable for taxation as of and on the first day of January 
in each year irrespective of the time fixed by law for the assessment of 
other classes of personal property, and irrespective of whether or not the 
levy and tax may be a lien upon real property within the state of Montana, 
provided that in no event shall any motor vehicle be the subject to assess- 
ment, levy and taxation more than once in each year, and provided, fur- 
ther, that new motor vehicles, and used motor vehicles which have not 
previously been assessed and licensed during the current year, when held 
for sale in the stock of any duly licensed motor vehicle dealer or used motor 
vehicle dealer, are hereby declared to be merchandise and shall be assessed 
as of the first Monday in March in each year in the same manner as other 
stocks of merchandise. 


(6) The applicant for original registration of any wholly new and 
unused motor vehicle acquired by original contract after the first day of 
January of any year shall be required, whenever such vehicle has not been 
otherwise assessed, to pay the motor vehicle sales tax provided by section 
53-617, irrespective of whether or not such vehicle was in the state of 
Montana on the first day of January of such year. ; 

(7) Upon accepting application for registration or reregistration of 
any motor vehicle which is subject to taxation in this state on January lst 
in any year, and upon payment of taxes, the county treasurer shall stamp 
on said application: “Taxes on this vehicle due January Ist of current 
year paid by applicant, prior applicant or owner and this vehicle is eligible 
for registration.” 


Upon accepting application for registration of any motor vehicle which 
was not subject to taxation in this state on January 1st in any year, the 
county treasurer shall indicate such fact by proper entry on said applica- 
tion; and in case such motor vehicle shall have been assessed for taxation 
as a part of the stock of merchandise of a licensed dealer, the county treas- 
urer shall indicate such fact by proper entry on said application, and the 
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applicant for registration shall not be required to pay the personal property 
tax on any motor vehicle so assessed as merchandise. 


(8) 


The registrar of motor vehicles shall have authority to make 


proper entry on any certificate of title to any motor vehicle respecting 
payment of taxes in accord with the facts. 


History: En. Sec. 5, Ch. 75, L. 1917; 
amd. Sec. 1, Ch. 207, L. 1919; re-en. Sec. 
1759, R. C. M. 1921; amd. by repeal Subd. 
4, Sec. 22, Ch. 113, L. 1925; amd. Sec. 2, 
Ch. 181, L. 1929; amd. Sec. 1, Ch. 158, 
L. 1931; amd. Sec. 1, Ch. 158, L. 1933; 
amd. Sec. 1, Ch. 72, L. 1937; amd. Sec. 
1, Ch. 195, L. 1953; amd. Sec. 1, Ch. 256, 
L. 1955; amd. Sec. 1, Ch. 223, L. 1957. 


Cross-References 


Payment of additional fees on trucks 
and trailers, sec. 53-618. 

Sales tax to be paid with application to 
register new vehicle, sec. 53-617. 


Constitutionality 


Assertion that legislature in amending 
this section by enacting Ch. 72, Laws 1937 
and making special provision for taxing 
automobiles included in class 2 of section 
84-301, among other property without first 
amending such section, unlawfully diserim- 
inated against motor vehicles, was not well 
made, since the legislature may properly go 
even to the extent of placing identical 
articles in the hands of different owners, 
different uses resulting in different produc- 
tivity, and the amendment did not violate 
Art. XII, Sec. 11 and Art. ITI, See. 27 of 
the Constitution. Wheir v. Dye, 105 M 347, 
504, (0, P 2d.209. 


Mandamus Does Not Lie to Issue Plates 
if Assessor Fails to Furnish Information 


A county treasurer may not be com- 
pelled by writ of mandate to issue automo- 
bile license plates to an applicant under 
this section, where the assessor had failed 
to furnish information on the application 
from which the amount of tax could be 
determined, and payment of tax not ten- 
dered. State ex rel. Sadler v. Evans, 106 
M 286, 291, 77 P 2d 394. 


Payment of Delinquent Taxes for Prior 
Years Not Condition Precedent 


Under this and other sections of chapter 
72, Laws of 1937, an applicant for registra- 
tion of a motor vehicle is not required to 
pay in addition to taxes for the current 
year, delinquent taxes due for prior years, 
even though such delinquent tax is not a 
lien upon real estate. State ex rel. Kleve 
v. Fischl, 106 M 282, 283, 77 P 2d 392. 


Payment of Tax as Prerequisite to Li- 
cense 


This section is not open to the construc- 


tion that a dealer must pay his taxes on 
all cars held in stock on January 1, before 
he can sell any one of them; nor does it 
require the purchaser of one of such cars 
to pay the entire tax of the dealer cover- 
ing other cars, before he may obtain li- 
cense plates; the act not contemplating 
collection of automobile taxes ahead of 
other personal property taxes, except as to 
taxes due on automobiles authorized to 
make use of the highways, each being 
treated separately. State ex rel. Sadler v. 
Evans, 106 M 286, 292, 77 P 2d 394. 


Purpose of Act 


The intent and purpose of this section 
was to insure the collection of the cur- 
rent property taxes on automobiles author- 
ized to use the highways. While the act 
fixes the first day of January as the time 
of assessment of “motor vehicles in stock, 
in dealers’ possession or in dead storage, as 
well as in use,’ the obvious purpose of 
this provision was to make it possible to 
carry out the other provisions of the act 
coupling the registration and issuance of 
license plates with the payment of taxes. 
State ex rel. Sadler v. Evans, 106 M 286, 
292, 77 P 2d 394. 


Situs of Automobile for Taxation and 
License 


Tangible property, such as an auto- 
mobile, is usually considered to be owned, 
taxable and licensable where it is habitu- 
ally kept when at rest rather than where 
it is temporarily kept or where it is used 
during the working hours of the day. Val- 
ley County v. Thomas, 109 M 345, 387, 97 
P 2d 345. 

If a motor vehicle’s owner resides on 
Fort Peck townsite, its situs for license 
and tax purposes is ordinarily in the county 
of its owner’s actual residence or domicile, 
under this section; its owner’s voting resi- 
dence or place of habitual or permanent 
keeping being immaterial. Valley County 
v. Thomas, 109 M 345, 387, 97 P 2d 345. 


Valuation for Purchaser Same as As- 
sessed Dealer 


A purchaser of an automobile from a 
dealer may be required to pay only the 
tax on the particular car for which he 
applies for license plates, and the tax must 
be on 331% per cent of the valuation which 
should be the same as amount assessed 
against the dealer. State ex rel. Sadler v. 
Evans, 106 M 286, 293, 77 P 2d 394. 
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References Validity of requirement of payment of 
McGinnis v. Phillips, 62 M 223, 228, property taxes as condition precedent to 
205 P 215; State v. Pepper, 70 M 596, 600, issuance of automobile license. 62 ALR 
226 P 1108; Barney v. Board of Railroad 304. 
Commrs., 93 M 115. 128, 17 P 2d 82. Validity of motor vehicle registration 
; on a 8 laws applied to corporation domiciled in 


Collateral References state but having its branch trucking bases 
Automobiles¢=39, 45, 46, 48, 82, 97, 98, in other states. 16 ALR 2d 1414, 
100. a Lack of proper automobile registration 

60 C.J.S. Motor Vehicles §§ 101, 102, 136, oY operator’s license as evidence of oper- 
137, 142. BB Uae SO Se ator’s negligence. 29 ALR 2d 963. 


53-115. (1759.1) Time for making application. Registration must be 
renewed annually and license fees paid annually. All registrations expire 
on December 31 of the year in which they are issued and application for 
registration, or reregistration, must be filed with the county treasurer as 
aforesaid not later than February 1 of each year. 


History: En. Subd. 2, Sec. 1, Ch. 158, 
L. 1933. 


53-116. (1759.2) Issuance of receipt and assignment of number plates. 
Upon receipt of application for registration, in quintuplet, and payment. of 
license fees and taxes as herein provided, the county treasurer shall file one 
copy of said application in his office; issue to the applicant two (2) copies 
of the application entitled ‘“Owner’s Certificate of Registration and Tax 
Receipt” one (1) of which shall be marked “file copy”; forward one (1) 
copy to the county clerk and recorder; and he shall daily forward to the 
registrar of motor vehicles one (1) copy of the application for registration. 
The county treasurer shall also, and at the same time, assign such motor 
vehicle a distinctive number, viz., the license plate number, and deliver to 
the applicant two (2) license plates, as received from the registrar of motor 
vehicles which shall bear such distinctive numbers. The registrar shall 
ship said license plates to the various county treasurers by freight, so 
that they will be received by the county treasurer on or before January 
first of each year. It shall not be necessary for the county treasurer, in 
said receipt, to segregate the amount of said taxes for state, county, school 
district and municipal purposes. 


History: En. Subd. 3, Sec. 1, Ch. 158, Collateral References 
L. 1933; amd. Sec. 3, Ch. 72, L. 1937; Automobiles¢=41, 48, 100. 
amd, Sec. 1, Ch. 199, L. 1955. 60 C.J.S. Motor Vehicles §§ 106, 142. 
37 Am. Jur. 561, Motor Transportation, 
§§ 71 et seq. 


53-117. (1759.3) Disposition of taxes and license fees collected and 
method of payment of expenses of costs of making and delivering license 
plates and identification marks, certificates and all other expense of 
operating the motor vehicle department. The county treasurer shall credit 
all taxes on motor vehicles so collected to a motor vehicle suspense fund 
and, at some time between March 1 and March 10 of each year, and every 
sixty (60) days thereafter, the county treasurer shall distribute the same 
in relative proportions required by the levies for state, county, school 
district and municipal purposes in the same manner as other personal 
property taxes are distributed. All motor vehicle license fees collected 
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by the county treasurer shall be credited to the motor vehicle license fund 
hereby established. The cost of making and delivering license plates and 
identification marks, certificates, and all other expense of operating the 
motor vehicle department of the state of Montana, shall be paid out of the 
motor vehicle recording fund (sometimes called the motor vehicle admin- 
istrative fund); provided, however that each county shall receive its 
pro rata share of any license fees, except dealer license fees, paid to the 
registrar of motor vehicles. The remainder in said county motor vehicle 
license fund shall be transferred by the county treasurer at the end of each 
month to the road fund of said county and shall be used by the county 
for the purpose set forth in section 53-122. 


History: En. Subd. 4, Sec. 1, Ch. 158, L. Collateral References 
1933; amd. Sec. 4, Ch. 72, L. 1937; amd. Automobiles¢=49. 101. 
Sec. 1, Ch. 154, L. 1943; amd. Sec. 1, Ch. 60 C.J.S. Motor Vehicles § 144. 
200, L. 1945. 


53-118. (1759.4) Application for dealer’s license. Every dealer in new 
motor vehicles, used motor vehicles, trailers, semitrailers, or automobile 
accessories shall cause to be filed, by mail or otherwise, in the office of 
the registrar of motor vehicles, a verified application for registration as 
a dealer on a blank to be furnished by the registrar for that purpose, and 
containing the information therein required. Each application must be 
accompanied by the registration fee hereinafter named. Dealers registra- 
tion must be renewed and paid for annually, and an application for re- 
registration must be filed not later than January first of each year. Upon 
the registration of a dealer as a new motor vehicle dealer, used motor 
vehicle dealer, or trailer or semitrailer dealer, the registrar of motor ve- 
hicles shall assign to such dealer a distinctive serial registration number 
as a dealer and furnish every dealer in motor vehicles with not less than 
two (2) sets of number plates, and as many more as the fee the dealer 
pays entitles the dealer to, which number plates shall be similar to num- 
ber plates furnished to owners of motor vehicles but shall bear thereon, 
in addition to the serial number assigned such dealer, the letter “D” if 
the dealer sells new motor vehicles (including trucks and trailers) or new 
and used motor vehicles (including trucks and trailers) ; the letters “UD” 
if the dealer sells used motor vehicles (including trucks and trailers) only; 
and the letters “DTR” if the dealer sells trailers and/or semitrailers (new 
or used) only. Only new motor vehicle dealers’ license plates bearing the 
letter “D” shall be assigned if both new and used motor vehicles (inelud- 
ing trucks and trailers) are sold, and only one registration fee shall be 
required of any one dealer. Dealers of all classes are hereby prohibited 
from using or displaying dealer’s license plates on any motor vehicle ex- 
cept those held for sale or used principally in the conduct of the dealer’s 
business in selling, demonstrating or servicing. No dealer’s license plates 
shall be used or displayed on vehicles normally used exclusively for hire 
or for purposes not incident to the business of a motor vehicle dealer. If 
it shall appear to the satisfaction of the registrar of motor vehicles that 
any such dealer has used the dealer’s license in a manner other than the 
one permitted above the registrar of motor vehicles may revoke such 
dealer’s license. Any dealer violating the provisions of this section shall 
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be guilty of a misdemeanor and subject to a fine of not less than twenty- 
five ($25.00) dollars and not more than one hundred ($100.00) dollars. 


History: En. Subd. 5, Sec. 1, Ch. 158, Collateral References 
L. 1933; amd. Sec. 2, Ch. 72, L. 1937; amd. Licenses€=>22, 25, 40. 
Sec. 2, Ch. 245, L. 1955. 53 C.J.S. Licenses §§ 39, 66, 78. 


Cross-Reference 
Carrying on business without license, 
penalty, see. 94-1511. 


53-119. (1759.5) Must have license plates. Except as otherwise pro- 
vided herein, no person shall operate a motor vehicle upon the public 
highways of this state without a license and unless such vehicle shall have 
been properly registered and shall have the proper number plates conspic- 
uously displayed, one (1) on the front and one (1) on the rear of such 
vehicle, each securely fastened so as to prevent the same from swinging and 
unobstructed from plain view, except that trailers and semitrailers shall 
have but one (1) number plate conspicuously displayed on the rear. No 
person shall display on such vehicle at the same time any number assigned 
to it under any motor vehicle law, except as in this act otherwise provided. 
No person shall purchase or display on such vehicle any license plate 
bearing the number assigned to any county as provided in section 53-106, 
other than the county of his permanent residence at the time of application 
for and issuance of said license plates. Provided, however, that the owner 
of any motor vehicle requiring a license plate on any motor vehicle used 
in the public transportation of persons or property may make application 
therefor in any county through which said motor vehicle passes in its 
regular scheduled route, and the license plate so issued bearing the number 
assigned to said county may be displayed on said motor vehicle in any 
county, and that when a transfer of ownership of any used motor vehicle 
bearing a current year’s license plate has been completed, such license plate 
shall be valid in any other county of the state. It is further provided that 
it shall be unlawful to use license plates issued to one (1) vehicle on any 
other vehicle, trailers or semitrailers, or repainting old license plates to 
resemble current license plates and any person violating these provisions 
shall be deemed guilty of a misdemeanor and shall be subject to the 
penalty as set out in section 53-132. 


History: En. Subd. 6, Sec. 1, Ch. 158, Collateral References 
L. 1933; amd. Sec. 1, Ch. 154, L. 1937; Automobiles¢=326. 
amd. Sec. 1, Ch. 73, L. 1941. 61 C.J.S. Motor Vehicles § 607. 


53-119.1. Special permits for vehicles engaged in a single movement on 
the highways—fee—limitation—county treasurer to issue. When any ve- 
hicle subject to license is to be moved upon the public highways of this 
state, from one point to another, the county treasurer may issue a special 
permit therefor upon application presented to him in such form as shall be 
approved by the registrar of motor vehicles and upon payment therefor of 
a fee of five dollars ($5.00). Such permit shall be for the transit of the 
vehicle only, and the vehicle shall not, at the time of such transit, be used 
for the transportation of any persons, except the driver, or property what- 


536 


REGISTRATION 53-122 


soever, for compensation or otherwise, and shall be for one (1) transit only 
between the points of origin and destination as set forth in the application. 
History: En. Sec. 1, Ch. 182, L. 1955. 


53-119.2. Fees credited to general road fund. All fees collected under 
this act shall belong to the general road fund of the county and be for the 
use and benefit of that fund. 

History: En. Sec. 2, Ch. 182, L. 1955. 


53-120. (1759.6) Replacing number plates. In the event of loss, muti- 
lation, or destruction of number plates, the owner of the registered motor 
vehicle may obtain from the registrar of motor vehicles, duplicates thereof 
upon filing sworn declaration showing such fact and payment of a fee of 
two dollars ($2.00). 

History: En. Subd. 7, Sec. 1, Ch. 158, 
L. 1933; amd. Sec. 1, Ch. 47, L. 1955. 

53-121. (1759.6) Residents operating motor vehicles under licenses 
issued by any state other than Montana forbidden. It shall especially be 
provided that a resident of the state of Montana shall not operate a motor 
vehicle under a license issued by any other state than Montana. 


History: En. Subd. 8, Sec. 1, Ch. 158, L. Collateral References 
1933; amd. Sec. 2, Ch. 195, L. 1953; amd. Validity of motor vehicle registration 
Sec. 1, Ch. 247, L. 1957. laws applied to corporation domiciled in 


state but having its branch trucking bases 
in other states. 16 ALR 2d 1414. 


53-122. (1760) Registration fees of motor vehicles—fees—disposal of 
proceeds—fee for half year—dealers’ registration and transfer thereof— 
public owned vehicles exempt from license or registration fees—license or 
registration fees for trailers, house trailers, semitrailers and tractors—pro- 
viding for transfer of funds from the motor vehicle fund of the registrar of 
motor vehicles to the motor vehicle recording fund (sometimes called the 
motor vehicle administrative fund)—providing for deposit of all fees, other 
than license fees, except dealer license fees, collected by the registrar of 
motor vehicles, in said motor vehicle recording fund for the payment of ex- 
penses of the maintenance and operation of the department of the registrar 
of motor vehicles. Registration or license fees shall be paid upon regis- 
tration or reregistration of motor vehicles, trailers, house trailers, semi- 
trailers and dealers in motor vehicles or trailers in accordance with this 
act, as follows: 

Dealers in motor vehicles other than motorcycles, a minimum fee of 
thirty dollars ($30.00) which shall entitle such dealer to two (2) sets of 
number plates, and five dollars ($5.00) additional fee for each additional 
set of number plates up to six (6) sets, and two dollars ($2.00) additional 
fee for each additional set of number plates, as may be applied for by such 
dealer; provided, that each dealer be required to furnish the registrar of 
motor vehicles a statement showing the makes of motor vehicles handled 
by him, and the total number of each make sold by him during the pre- 
ceding year, and that he not be issued a license unless he so conforms; 

Dealers in motorcycles, trailers including house trailers, fifteen dollars 


($15.00) ; 
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Motor vehicles, weighing twenty-eight hundred and fifty (2850) pounds, 
or under, other than motor trucks, five dollars ($5.00) ; 

Motor vehicles, weighing over twenty-eight hundred and fifty (2850) 
pounds, other than motor trucks, ten dollars ($10.00) ; 

Electrically driven passenger vehicles, ten dollars ($10.00) ; 

All motoreyeles, two dollars ($2.00) ; 

Tractors and/or trucks, ten dollars ($10.00) ; 

Buses shall be classed as motor trucks and licensed accordingly; 

Trailers and semitrailers less than two thousand five hundred (2,500) 
pounds maximum gross loaded weight and house trailers of all eae 
two dollars ($2.00) ; 

Trailers and semitrailers over two thousand five hundred (2,500) up to 
six thousand (6,000) pounds maximum gross loaded weight, except house 
trailers, five dollars ($5.00) ; 


Trailers and semitrailers over six thousand (6,000) pounds maximum 
gross loaded weight, ten dollars ($10.00) ; 


Trailers used exclusively in the transportation of logs in the forest or 
in the transportation of oil and gas well machinery, road machinery and 
bridge material exclusively, new and secondhand, and trailers used exclu- 
sively for the transportation of road machinery and bridge materials, shall 
pay a fee of fifteen dollars ($15.00) annually, regardless of size or capacity. 


All rates to be twenty-five per cent (25%) higher for motor vehicles, 
trailers and semitrailers, when not equipped with pneumatic tires; 


Bicycles with motor attachments, one dollar ($1.00) ; 


Tractors, as specified in this section, shall mean any motor yohaenee 
except passenger cars used for towing a trailer or semitrailer. 


All license or registration fees collected by the county treasurer of the 
county in which any motor vehicle is registered shall be credited to the 
motor vehicle license fund of said county. The funds in said county motor 
vehicle fund shall be used as follows: 


(a) Fifty per cent (50%) of the net license fees derived from the regis- 
tration of motor vehicles, the owners of which reside within the boundaries 
of any incorporated city of the state of Montana, having a population of 
thirty-five thousand (85,000) or more, or the owners of which reside within 
the boundaries of any incorporated city of the state of Montana which 
lies within one (1) mile of the city limits of an incorporated city of the 
state of Montana having a population of thirty-five thousand (35,000) or 
more, according to the federal census of 1930, and twenty-five per cent 
(25%) of the net license fees derived from the registration of motor ve- 
hicles, the owners of which reside within the boundaries of any city in the 
state of Montana having a population of ten thousand (10,000), or more, 
according to the federal census of 1950, and which city is situated in a 
county which has an area of less than seven hundred and fifty (750) square 
miles, shall be held by the county treasurer and segregated from other 
county road funds and designated as “city road fund,” to be used in the 
city from which fees were derived for the construction of permanent 
streets within the incorporated limits of such city. 


538, 


REGISTRATION 538-122 


(b) The license fees held in the city road fund, as hereinbefore pro- 
vided, at the end of each thirty (30) day period beginning March 1, 1955, 
be paid by the county treasurer to the city treasurer to be held by such 
city treasurer in a separate fund designated as the “city road fund,” shall 
be used by the city council of such city having the population of thirty- 
five thousand (35,000) or more, or by the city council of such city which 
lies within one (1) mile of the city limits of an incorporated city of the 
state of Montana, having a population of thirty-five thousand (35,000) or 
more, according to the federal census of 1930, or by the city council of such 
city having a population of ten thousand (10,000), or more, according to 
the federal census of 1950 and situated in a county which has an area of 
less than seven hundred and fifty (750) square miles, only for the construc- 
tion of permanent highways and streets within the boundaries of such in- 
corporated city. Provided, that all construction of public highways and 
streets, the cost of which is to be paid out of the fund derived from the 
license fees as herein provided, shall be under the supervision of the coun- 
ty surveyor of the county within whose boundaries such city is situated, 
subject to the control of the said city council and surveyor to designate 
the public highway or street upon which the work is to be done, and the 
type of pavement to be used, and provided further, that the cost of super- 
vision of the county surveyor shall not exceed five per cent (5%) of the 
cost of said work. 


(c) The net license fees derived from the registration of motor vehicles 
shall be by the registrar of motor vehicles transmitted to, and paid over to 
the county treasurer of the county from which the registration fee came, 
such fees, excepting apportionment to the city road fund, to be used by said 
county for the construction, repair and maintenance of all public highways, 
except state and federal highways, within the boundaries of said county, 
including city streets forming component parts of arterial highways within 
the corporate cities of less population than thirty-five thousand (85,000), 
according to the federal census of 1930, within the boundaries of said 
county, other than any corporate city entitled to receive or expend the 
“city road fund,” within the boundaries of said county. 


If any dealer, or motor vehicle, house trailer, trailer, or semitrailer is 
originally registered six (6) months after the time of registration as set by 
law, the registration or license fee for the remainder of such year shall be 
one-half (14) of the regular fee above given. 


A dealer in motor vehicles or trailers who shall maintain more than 
one (1) place of business or who shall maintain any branch establishment 
or establishments, must register and pay a registration or license fee for 
each such place of business or establishment. 

A registered dealer, who may sell or dispose of his entire business to 
any other person, may have his certificate of registration transferred to 
such purchaser upon filing with the registrar of motor vehicles a statement 
containing the name of the registered dealer, the number under which such 
dealer is registered, the name of the purchaser, and the location of the 
place of business so sold. Upon the filing of such statement, accompanied 
by a filing fee of one dollar ($1.00), the registrar of motor vehicles shall 
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note upon the registration record of such dealer the change of ownership. 
But no certificate of registration can be transferred unless the entire busi- 
ness of the dealer holding such certificate of registration be sold and dis- 
posed of, and no such certificate of registration can be transferred to any 
person other than the purchasers of such business. 

The provisions of this act with respect to the payment of registration 
fees shall not apply to or be binding upon motor vehicles, trailers or semi- 
trailers or tractors owned or controlled by the United States of America 
or any state, county or city, but in all other respects the provisions of this 
act shall be applicable to and binding upon motor vehicles, tractors, trail- 
ers, and semitrailers. 

All fees, other than license fees, mentioned and described in sections 
53-110 and 58-112, and in section 53-185, shall hereafter be deposited in, 
and paid into, the motor vehicle recording fund of said registrar (some- 
times called the motor vehicle administrative fund) out of which shall be 
paid all salaries, operating expenses, and all other expenses of the de- 
partment of the registrar of motor vehicles. 

There shall be immediately transferred from the motor vehicle fund 
of the registrar of motor vehicles to the said motor vehicle recording fund 
all moneys now in said motor vehicle fund which were collected by the 
registrar of motor vehicles as fees other than license fees. 

Whenever, in the judgment of the state board of examiners, there shall 
be in said motor vehicle recording fund more moneys than are reasonably 
required or needed to pay all salaries, operating expenses, and all other 
expenses of the department of the registrar of motor vehicles, such board 
shall distribute such unneeded surplus or excess to the fifty-six (56) coun- 
ties of the state in a pro rata manner based upon the total number of 
motor vehicles registered in each county. 


History: En. Sec. 6, Ch. 75, L. 1917; tions did not entitle him to the special - 


amd. Sec. 2, Ch. 207, L. 1919; amd. Sec. 
1, Ch. 199, L. 1921; re-en. Sec. 1760, R. 
C. M. 1921; amd. Sec. 1, Ch. 107, L. 1923; 
amd. Sec. 1, Ch. 88, L. 1927; amd. Sec. 1, 
Ch. 182, L. 1929; amd. Sec. 1, Ch. 103, L. 
1933; amd. Sec. 1, Ch. 38, Ex. L. 1933; 
amd: .Sec., 1;, (Ch. 138;) Le 1937;.amd. 
Sec. 1, Ch. 125, L. 1939; amd. Sec. 2, Ch. 
154, L. 1943; amd. Sec. 2, Ch. 200, L. 1945; 
amd. Sec. 1, Ch. 201, L. 1945; amd. Sec. 1, 
Ch: 221, L. 195%; amdaSec. 1, Chs_ 215, 
L. 1953; amd. Sec. 1, Ch. 41, L. 1955. 


Constitutionality 


This section is not open to the consti- 
tutional objection that it is a revenue 
measure, but it may be justified as a reas- 
onable police regulation. State v. Pepper, 
70 M 596, 600, 226 P 1108. 


Compelling Issuance of License 


The duty of the county treasurer to 
issue licenses is ministerial and not dis- 
cretionary and he may be compelled by 
mandamus to issue licenses for logging 
trailers upon tender of the fifteen dollar 
fee per vehicle, since if applicant’s opera- 


logging fee he would be subject to penalty 
for operating vehicles without proper li- 
cense. State ex rel. Sharp v. Cross, 123 
M 261, 211 P 2d 760. 


Disbursement of City Fund 


The fifty per cent of the fees derived 
from registration of motor vehicles the 
owners of which reside in a city of 35,000 
or more population which is held by county 
treasurer in the “city road fund” for con- 
struction under supervision of county sur- 
veyor, is city money to be disbursed by the 
city authorities as provided by the act, and 
not by the county surveyor under his au- 
thority to supervise work. State ex rel. 
City of Butte v..Healy, 105 M 227, 231, 70. 
P 2d 487. 


Purpose with Reference to County Sur- 
veyor 

The purpose of this section in declaring 
that the county surveyor shall have equal 
voice in the construction of city streets 
with the officials of the city in determin- 
ing work done and character thereof and 
in its supervision, was standardization of 
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the work, rather than a pronouncement as 
who should have absolute control of the 
work and the expenditure of the funds. 
State ex rel. City of Butte v. Healy, 105 
M 227, 234, 70 P 2d 437. 


References 

McGinnis v. Phillips, 62 M 223, 228, 205 
P 215; Barney v. Board of Railroad 
Commrs., 98 M 115, 128, 17 P 2d 82. 


Collateral References 


Automobiles€=37, 46, 49; Highways¢= 
9914; Licenses@=28, 37. 

40 C.J.S. Highways § 176; 53 C.J.S. Li- 
censes §§ 45, 46; 60 C.J.S. Motor Vehicles 
§§ 63, 1387, 143. 


53-129 


Civil rights and liabilities as affected 
by failure to comply with regulations as 
to registration or license of motor ve- 
hicles. 16 ALR 1108. 

Constitutionality of statutes and ordi- 
nanees for taxation of common e¢arriers by 
automobile. 75 ALR 13. 

Validity and applicability of statutes 
relating to use of highway by private mo- 
tor carriers and contract motor carriers for 
hire. 109 ALR 550. 

Validity of automobile registration or li- 
cense fee as affected by classification or 
discrimination. 126 ALR 1419. 

Conflict between statutes and local regu- 
lations as to automobiles. 147 ALR 533. 

Lack of proper automobile registration 


or operator’s license as evidence of oper- 
ator’s negligence. 29 ALR 2d 963. 


53-123 to 53-128. (1760.1 to 1760.6) Repealed—Chapter 101, Laws of 
1959. 
Repeal 


These sections (Sees. 1 to 6, Ch. 121, L. 
1929; Sees. 1 to 6, Ch. 126, L. 1933), relat- 


53-129. (1760.7) Foreign vehicles used in gainful occupation—reciproc- 
ity board may make reciprocal agreements to exempt. (1) Before any 
foreign licensed motor vehicle shall be operated on the highways of this 
state for hire, compensation or profit, or before the owner thereof uses the 
vehicle while engaged in gainful occupation or business enterprise, in the 
state of Montana, including highway work, the owner of such vehicle shall 
make application to a county treasurer for registration, upon an applica- 
tion form furnished by the registrar of motor vehicles. Upon satisfactory 
evidence of ownership submitted to such county treasurer, the treasurer 
shall accept the application for registration and shall collect the regular 
license fee required for the vehicle. The treasurer shall thereupon issue 
to the applicant a copy of the application entitled “Owner’s Certificate of 
Registration Receipt” and forward a duplicate copy of certificate of regis- 
tration to the registrar of motor vehicles. The treasurer shall at the same 
time issue to the applicant the proper license plates or other identification 
markers, which shall at all times be displayed upon such vehicle, when 
operated or driven upon roads and highways of this state, during the period 
of the life of such license. The registration receipt shall not constitute 
evidence of ownership, but shall only be used for registration purposes. 
No Montana certificate of title shall be issued for this type of registration. 
This paragraph shall not be applicable to any vehicle which is a part of an 
interstate fleet registered and licensed under the provisions of section 
53-114, nor to any vehicle covered by a valid and existing reciprocal agree- 
ment or declaration entered into as hereinafter set forth. 

(2) (a) * There is hereby created for the purpose of the administration 
of this act a state reciprocity board, which consists of five (5) members to 
be appointed by the governor. One of said members shall be a member of 
the registrar of motor vehicles; one shall be a member of the Montana 
highway patrol; one shall be a member of the Montana state highway 


541 


ing to the licensing and registration of out- 
of-state vehicles, were repealed by See. 1, 
Ch. 101, Laws 1959. 
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commission; one shall be a member of the state board of equalization; and 
one shall be the attorney for the Montana state highway commission. The 
members of the state reciprocity board shall meet in the offices of the state 
highway commission at the state capitol and organize as a state reciprocity 
board during the first week in July, 1955, or as soon thereafter as possible. 
At the first annual meeting and at each annual meeting thereafter the 
board shall elect a secretary who may be, but need not be, a member of said 
board, and the board shall elect a chairman from its own membership who 
shall hold office for one (1) year. Election as chairman shall not interfere 
with the member’s right to vote on all matters before the board. The 
board shall meet at such other times as it deems advisable, but at least 
once every thirty (380) days, and shall from time to time adopt rules and 
regulations for the administration of this act as may be deemed necessary. 


(b) The board shall act collectively in harmony with recorded resolu- 
tions or motions adopted by the majority of the board at regular or special 
meetings, notice of which meetings shall be given to all members pursuant 
to the rules of said board. Three (3) members shall constitute a quorum 
at any meeting; but no resolution, motion, or other decision of the board 
shall be adopted or passed without the favorable vote of at least three (3) 
members. 


(3) (a) The state reciprocity board shall have the power to enter 
into agreements or arrangements with the duly authorized representatives 
of other states, the District of Columbia, territories or possessions of the 
United States and foreign states, provinces or countries granting exemp- 
tion to owners of vehicles which are properly registered or licensed in such. 
jurisdictions, and upon which evidence of registration is conspicuously dis- 
played, from the payment, wholly or partially, of any taxes, fees or other 
charges imposed upon such owners with respect to the ownership or op- 
eration of such vehicles under the laws of this state. Such agreements or 
arrangements shall provide that owners of vehicles registered or licensed 
in this state who operate vehicles upon the highways of such other states, 
the District of Columbia, territories or possessions of the United States and 
foreign states, provinces or countries shall receive substantially equivalent 
exemptions, benefits and privileges as are extended to owners of vehicles 
from such jurisdictions in this state. 


(b) Agreements or arrangements entered into under the authority 
herein granted may contain provisions authorizing an owner or owners of 
one of the states, district, territories or possessions of the United States or 
foreign states, provinces or countries which is a party thereto to register 
or license vehicles in another jurisdiction which is a party thereto. Ve- 
hicles registered or licensed in one of such jurisdictions under such pro- 
vision shall be exempt from registration or leensing requirements in the 
other jurisdiction or jurisdictions which are parties thereto and shall be 
entitled to all exemptions, benefits and privileges granted with respect to 
other vehicles registered or licensed in such jurisdiction, as to such inter- 
state operations. 

(c) Agreements or arrangements entered into under the authority 
herein granted may contain provisions denying the exemptions, benefits 
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and privileges granted thereunder to any owner who violates conditions 
stated therein or who violates rules and regulations for the administration 
of reciprocal exemptions, benefits and privileges issued by the state reci- 
procity board. 


(d) The state reciprocity board is authorized to examine the legal 
requirements of motor vehicle registration, license and weight fee statutes 
of states which grant reciprocal privileges to out-of-state owners but which 
do not authorize negotiation or execution of agreements by administrative 
officials and it is authorized to determine, by such examination, and to de- 
clare the extent and nature of the reciprocal exemptions, benefits and 
privileges to which owners of vehicles from such states shall be entitled 
under the laws of this state. 


(e) All agreements, arrangements, declarations and rules and regula- 
tions authorized by this section shall be in writing and shall become ef- 
fective when filed with the secretary for the state reciprocity board who 
shall make copies available to the public upon request. 


History: En. Sec. 7, Ch. 121, L. 1929; Collateral References 
amd. Sec. 7, Ch. 126, L. 1933; amd. Sec. Validity of motor vehicle registration 
1, Ch. 93; L. 1939; amd. Sec. 1, Ch. 296, jaws applied to corporation domiciled in 
L. 1947; amd. Sec. 3, Ch. 195, L. 1953; state but having its branch trucking bases 
amd. Sec. 1, Ch. 143, L. 1955. in other states. 16 ALR 2d 1414. 


53-130. (1760.8) Foreign vehicles to display number plates. All for- 
elgn registered and licensed motor vehicles shall also carry in plain sight 
thereon the license plates or device from such other state or foreign 


country. 
History: En. Sec. 8, Ch. 121, L. 1929; Collateral References 
amd. Sec. 8, Ch. 126, L. 1933. Automobiles¢—41. 


60 C.J.S. Motor Vehicles § 106. 


53-131. (1760.9) Purpose and intent of act. This act shall be solely for 
the purpose of registration and identification of vehicles operated in this 
state that have paid a license in another state or foreign country, and 
otherwise than as herein specifically set forth shall not be construed as a 
repeal of any acts or parts of acts having to do with the registration or 
licensing of automobiles within the state of Montana. 


History: En. Sec. 10, Ch. 121, L. 1929; Collateral References 
60 C.J.S. Motor Vehicles § 66. 


53-132. (1760.10) Penalties. Any person operating a vehicle in viola- 
tion of the intent and purpose of this act shall be guilty of a misdemeanor, 
and upon conviction thereof, shall be punished by a fine of not less than ten 
dollars ($10), or more than fifty dollars ($50), or confined in the county 
jail for not more than thirty (30) days, or both such fine and imprison- 
ment. 


History: En. Sec. 11, Ch. 121, L. 1929; Collateral References 
amd. Sec. 10, Ch. 126, L. 1933. Automobiles¢=57. 
60 C.J.S. Motor Vehicles § 135. 


53-133. (1763) Definitions. The words and phrases used in this act 
shall be construed as follows, unless the context may otherwise require: 
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a. The words “motor vehicle” shall include all vehicles which are self- 
propelled, except road rollers, traction engines and railroad cars, farm 
tractors, and motor cars run upon stationary rails or tracks. 


b. The term “motorcycle” shall mean a motor vehicle having not more 
than three (3) wheels in contact with the ground and a saddle on which 
the operator sits astride, or a platform on which he stands, and bicycles 
having a motor attachment thereto and a driving wheel in contact with the 
ground, in addition to the wheels of the vehicle itself, but a motorcycle may 
carry one or more attachments and a seat for the conveyance of a 
passenger. 


e. The term “motor truck” shall include all motor vehicles designed or 
used for the transportation of commodities, merchandise, produce, freight 
or animals. 


d. The term “trailer” shall include every vehicle without motive power, 
designated to carry property or passengers wholly on its own structure and 
to be drawn by a motor vehicle. 


e. The term “semitrailer” shall include every vehicle of the trailer type 
so designed and used in conjunction with a motor vehicle that some part 
of its own weight and that of its own load rests upon or is carried by 
another vehicle. 


f. The term “owner” shall include any person, firm, association or cor- 
poration owning or renting a motor vehicle, or having the exclusive use 
thereof, under lease or otherwise, and shall also include a contract vendee. 


2. The term “dealer” shall mean and include any person, firm, or corpo- 
ration engaged in whole or in part in the business of buying, selling, repair- 
ing, and reconditioning either new or used motor vehicles, or both, and who 
maintains a place of business with adequate facilities and equipment for 
the servicing, repair, maintenance, and reconditioning of new or used 
motor vehicles and also adequate display facilities for at least one motor 
vehicle, and no person, firm or corporation shall be issued a dealer’s license 
by the registrar of motor vehicles unless they qualify as a dealer defined 
herein, provided, however, that a used car dealer only shall have a building 
as an established place of business and need no facilities for repair, main- 
tenance and reconditioning of used cars, and shall deliver to the buyer on 
completion of sale a transferable title, and shall purchase a Montana store 
license. 


h. “Trailer dealer” shall mean and include any person, firm or corpo- 
ration engaged in whole or in part in the business of buying or selling 
trailers or semitrailers with facilities for displaying one or more trailers 
or semitrailers. 

i. The term “vehicle” shall include any motor vehicle as herein defined. 

j. The term “used motor vehicle” shall include any motor vehicle which 
has been sold, bargained, exchanged, given away or title transferred from 
the person who first took title to it from the manufacturer or importer, 
dealer or agent of the manufacturer or importer, and so used as to have 
become what is commonly known as “second hand” within the ordinary 
meaning thereof. 
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k. The term “manufacturer” shall include any person, firm, corpora- 
tion or association engaged in the manufacture of any motor vehicles, 
trailers, or semitrailers as a regular business. 


History: En. Sec. 12, Ch. 75, L. 1917; 
amd. Sec. 3, Ch. 207, L. 1919; re-en. Sec. 
1763, R. C. M. 1921; amd. Sec. 4, Ch. 88, 
L. 1943; amd. Sec. 1, Ch. 139, L. 1945; 
amd. Sec. 1, Ch. 199, L. 1947. 


Police Regulation 


This law, providing inter alia for the 
regulation of transfer of ownership of 
automobiles, was intended solely as a police 
regulation and not to establish an excelu- 
sive method of transfer of title, and there- 


quired to plead in his complaint that in 
making the sale he had complied with the 
provisions of the act. Bond Lumber Co. v. 
Timmons, 82 M 497, 267 P 802. 


References 

MeGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 600, 
226 P 1108; Barney v. Board of Railroad 
Comreneva We io vi28 17. P-2d.82, 


Collateral References 


Automobiles¢-1. 
60 C.J.S. Motor Vehicles § 1. 


fore, a dealer who intervened in an action 
for conversion of a car sold by him under 
a conditional sale contract was not re- 


53-134. (1763.2) Certificates for dealers and manufacturers. In the 
case of dealers in motor vehicles or motorcycles, including manufacturers 
who sell to others than dealers, all of whom are intended to be covered by 
this and all other provisions of this section, a separate certificate of title, 
either of such dealer’s immediate vendor, or of the dealer himself, shall be 
required in the case of each motor vehicle in his possession, and the regis- 
trar of motor vehicles shall determine the form in which application for 
such certificates of title and assignments thereof shall be made; provided, 
however, that no such certificate shall be required in the case of new motor 
vehicles sold by manufacturers or dealers as the term “dealers” is defined 
in section 1763.1 (since repealed). 


History: En. Sec. 10, Ch. 113, L. 1925. Applicability to automobile dealers of 


regulations as to certificates of title and 


Collateral References bills of sale. 57 ALR 2d 1284. 


Automobiles@=20. 
60 C.J.S. Motor Vehicles § 42. 


53-135. (1763.38) Certificate of registration for which license previously 
issued—fee for duplicate. Every person applying for a certificate of regis- 
tration of any motor vehicle for which a license has previously been issued, 
shall present to the registrar of motor vehicles either the original or a dupli- 
eate of such certificate of registration. A charge of twenty-five cents shall 
be made by the registrar of motor vehicles for all duplicate certificates of 
title or of registration issued by him. 


History: En. Sec. 11, Ch. 113, L. 1925; 
amd. Sec. 1, Ch. 74, L. 1927. 


Collateral References 


Automobiles@39, 46. 
60 C.J.S. Motor Vehicles §§ 101, 137. 


53-186. (1763.4) Alteration or forgery of certificate of title or assign- 
ment thereof and penalty therefor. . Any person who shall alter or forge or 
eause to be altered or forged, any certificate of title issued by the registrar 
of motor vehicles pursuant to the provisions of this section, or any assign- 
ment thereof, or who shall hold or use any such certificate or assignment 
knowing the same to have been altered or forged, shall be deemed guilty of 
a felony, upon which conviction thereof shall be liable to pay a fine of not 
more than five thousand dollars or to imprisonment in any penal institution 
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within the state for a period of not more than ten years, or both, in the dis- 
eretion of the court. 
History: En. Sec. 12, Ch. 113, L. 1925. Collateral References 
Forgery€=7(1). 
37 C.J.S. Forgery § 36. 


53-137. (1763.5) Report of stolen and recovered motor vehicles. It 
shall be the duty of the sheriff of every county of the state and of the chief 
of police or commissioner of police of every city to make immediate report 
to the registrar of motor vehicles of all motor vehicles reported to him as 
stolen or recovered, upon forms provided for by the registrar of motor. ve- 
hicles. Failure on the part of any officer shall be deemed to be misfeasance 
in office and shall constitute grounds for removal. Upon receipt of such in- 
formation, the registrar of motor vehicles shall file the same in an index 
to be known as the “stolen and recovered motor vehicle index.” It shall 
also be the duty of the registrar of motor vehicles to file reports of stolen 
and recovered motor vehicles reported to him from other states. The 
registrar of motor vehicles shall prepare once a month a list of all motor 
vehicles stolen or recovered during the previous month and forward a copy 
of the same to every sheriff, and all police departments in cities of the 
first, second and third class. Such list shall also be forwarded to the secre- 
tary of state, or other proper official, in each state of the United States. 
Before issuing a certificate of title, as heretofore provided, the secretary 
of state shall check the motor and serial number on the motor vehicle to 
be registered against the “stolen and recovered vehicle index.” | 

History: En. Sec. 13, Ch. 113, L. 1925. Collateral References 


Automobiles€=38. 
60 C.J.S. Motor Vehicles § 97. 


53-138. (1763.6) Licensing of secondhand dealers—keeping records of 
vehicles received for sale and penalty. (1) From and after the passage 
and approval of this act, it shall be unlawful for any person to carry on 
or conduct in this state the business of buying, selling or dealing in used 
vehicles and parts thereof, unless and until he shall have received a license 
from the registrar of motor vehicles authorizing the carrying on or con- 
ducting of such business. Such license shall be furnished annually by the 
registrar of motor vehicles and shall run from the first day of January, 
nineteen hundred forty-seven, and annually thereafter for each year, begin- 
ning on the first day of January. 


(2) The application for said license shall be in such form as may be 
prescribed by the said registrar of motor vehicles and subject to such rules 
and regulations with respect thereto as may be so prescribed by him. Such 
application shall be verified by oath or affirmation and shall contain a full 
statement of the name or names of the person or persons applying therefor, 
the name of the firm or copartnership with the names and places of resi- 
dence of all the members thereof, if such applicant be a firm or copartner- 
ship, the name and residence of the principal officers, if the applicant be a 
body corporate or other artificial body, the name of the state under whose 
laws the corporation is organized, the location of the place or places at 
which such business is to be carried on and conducted, and said application 
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shall contain such other relevant information as may be required by the 
registrar of motor vehicles. It shall be accompanied by a statement of two 
reputable persons of the community in which the principal place of busi- 
ness is to be located, certifying to the good moral character of the person 
or persons applying for such license. Upon making such application the 
person applying therefor shall pay to the registrar of motor vehicles in 
addition to the fees required of dealers under the provisions of section 
53-122, a fee of five ($5.00) dollars. 


(3) <A heense certificate shall be issued by the registrar of motor ve- 
hicles in accordance with such application when the same shall be regular 
in form and in comphance with the provisions of this section, and such li- 
cense, when so issued, shall entitle the licensee to carry on and conduct 
the business of buying and selling and dealing in used vehicles and parts 
thereof, for a period of one (1) year from the first day of January of the 
eurrent year. The registrar of motor vehicles shall have the power to make 
suitable rules and regulations for the issuance of such licenses to expire 
upon the first day of January of the succeeding year, when the application 
therefor shall be made during the current year, and upon payment of a 
license fee of three ($3.00) dollars provided application is made after 
July first of any year. 


(4) Any person conducting the business of buying, selling or dealing 
in used vehicles and having received a license therefor, shall before remov- 
ing any one (1) or more of his places of business, or shall, before opening 
any additional places of business, apply to the registrar of motor vehicles 
for, and obtain, a supplemental license, for which no fee shall be charged. 
Every such licensee shall keep a book or record in such form as may be 
prescribed or approved by the registrar of motor vehicles, in which he shall 
keep a record of the purchase, sale or exchange or receipt for the purpose 
of sale, of any secondhand vehicle or parts thereof, a description of such 
vehicles or parts, together with the name and address of the seller, of the 
purchaser, and of the alleged owner or other person from whom such 
vehicle or parts were purchased or received, or to whom they were sold or 
delivered, as the case may be. Such description in the case of motor 
vehicles shall also include the engine number, if any, the maker’s number, 
if any, chassis number, if any, and such other numbers or identification 
marks as may be thereon, and shall also inelude a statement that a number 
has been obliterated, defaced or changed, if such is the fact. In the case 
of a trailer or semitrailer, the record shall include the manufacturer’s 
number and such other numbers or identification marks as may be thereon. 
He shall also have in his possession a duly assigned certificate of title 
from the owner of said motor vehicle in accordance with the provisions of 
another section of this act, from the time when the motor vehicle is 
delivered to him until it has been disposed of by him. 


(5) Any person guilty of violating any of the provisions of this section 
shall be guilty of a misdemeanor. 


History: En. Sec. 14, Ch. 113, L. 1925; Cross-Reference 
amd. Sec. 1, Ch. 221, L. 1947. Carrying on business without license, 
penalty, sec. 94-1511. 
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Collateral References Validity, construction, and application of 
Licenses€>16(11), 22. statutes or ordinances licensing, or other- 
521i. Licenses §§ 30, 39. wise regulating business of selling motor 


5 Am. Jur. 579, Automobiles, §121; 33 vehicles. 126 ALR 740. 
Am, Jur. 371, Licenses, § 50. 


53-139. (1763.7) Penalty for sale of vehicle with engine number altered 
or changed—application for special number. (1) Any person or persons, 
firm or corporation, who, thirty days after the taking effect of this section, 
shall sell or offer for sale in this state a vehicle, the original engine number 
of which has been destroyed, removed, altered, covered or defaced, with the 
exception of electrically propelled vehicles, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be punished by a fine of 
not less than two hundred dollars, nor more than five hundred dollars, and 
by imprisonment in the county jail for a term of not less than thirty days 
nor more than one hundred and eighty days, and upon a second or subse- 
quent conviction under this section, the punishment shall be imprisonment 
in the state prison for a term of not less than one year nor more than five 
years: Provided, however, that any person or persons, firm or corporation, 
being the owner or custodian of or having possession of a vehicle at the 
time of the taking effect of this article, the original engine number of 
which has been previously destroyed, removed, altered or defaced, shall 
before the expiration of thirty days after the taking effect of this article 
apply to the registrar of motor vehicles on a blank to be prepared and 
furnished by the registrar of motor vehicles upon request, for permission 
to make or stamp, or cause to be made or stamped on the engine of such 
vehicle, a special engine number. 


(2) The application for permission to make or stamp a special engine 
number on the engine of a vehicle under the provisions of this article shall 
contain a description of such vehicle including the make, style and year of 
model of the same, as complete a description of the original engine num- 
ber, if any part of the same remain, as is possible to give, any distinguish- 
ing marks that may be on the engine or body of such vehicle and the name 
and post-office address of the applicant, the date on which he purchased 
or procured possession of the same, the name and post-office address of the 
person or persons from whom he purchased such vehicle, and such informa- 
tion as the registrar of motor vehicles may require, all of which description 
and facts shall be sworn to by said applicant before a notary public or 
other person authorized in this state to administer oaths or take acknowl- 
edgments. 

(3) Upon receipt of such application, together with a fee of one dollar, 
the registrar of motor vehicles shall issue to said applicant written permis- 
sion to make or stamp on the engine of such vehicle a special engine num- 
ber to be designated by the registrar of motor vehicles, and when such 
special engine number so designated has been stamped or otherwise placed 
on the engine of such motor vehicle it shall become and thereafter be the 
lawful engine number of such vehicle, for the purpose of identification and 
registration and for all other purposes under the provisions of this chapter, 
and the owner thereof may sell or transfer the same under said special 
engine number so designated by the registrar of motor vehicles; and any 
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person or persons who shall destroy, remove, cover, alter or deface any 
special engine number so designated by the registrar of motor vehicles 
shall be deemed guilty of a felony and upon conviction thereof shall be 
punished by imprisonment in the state prison for a term of not less than 
two years nor more than ten years. 


(4) In designating special engine numbers for motor vehicles under 
the provisions of this chapter the registrar of motor vehicles shall designate 
and number the same consecutively, beginning with the number (1), 
preceded by the letters S. N. and followed by the letters for each and 
every make of motor vehicle for which a special application engine number 
shall be made, and in the order of the filing of application therefor: 
Provided, that from and after the taking effect of this section, the registrar 
of motor vehicles shall not register any vehicle without an engine number 
or issue a license for the operation of the same except as specifically 
provided for herein; and further, before issuing said license the registrar 
of motor vehicles shall require of the applicant a statement that the special 
number assigned to be placed on the particular vehicle in question has been 
put on in a workmanlike manner, and this statement shall be certified to 
by the sheriff, chief of police, or other convenient peace officer, that he has 
inspected said vehicle and found said number to be on said motor vehicle 
as required by the registrar of motor vehicles. Nothing herein shall be 
construed to prevent any manufacturer or importer, or their agents other 
than dealers, from doing his own numbering on motor vehicles or parts 
removed or changed and replacing the numbered parts. 


History: En. Sec. 15, Ch. 113, L. 1925. Collateral References 


Automobiles€-19, 38, 340. 
60 C.J.S. Motor Vehicles §§ 40, 97; 61 
C.J.S. Motor Vehicles § 688. 


53-140. (1763.8) Dealer to furnish purchaser with bill of sale. Every 
dealer upon the sale by him to any person or persons of a new motor 
vehicle shall furnish to such purchaser or purchasers a bill of sale or other 
suitable evidence of such sale upon a blank form to be furnished by the 
registrar of motor vehicles, which shall contain the name of such dealer, 
the name of the purchaser, the date of the sale, a full description of the 
motor vehicle, which said description shall contain the manufacturer’s 
number, the motor number and any distinguishing marks, together with 
any other data which the registrar of motor vehicles may require or deem 
advisable. 

History: En. Sec. 16, Ch. 113, L. 1925. 


53-141. (1763.9) Deputy may be employed to enforce provisions of act 
—payment from “auto theft fund’—duty of peace officers. The registrar 
of motor vehicles is hereby given power to appoint and pay from the fund 
hereinafter designated as the “auto theft fund” one deputy in addition to 
the present peace officers of the law to carry out the provisions of this 
act and he, together with the present peace officers are hereby given police 
power and authority throughout the state to arrest any person in the act 
of violating or attempting to violate in his presence any of the provisions 
of this act and are hereby made peace officers of this state for that pur- 
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pose. Any peace officer of this state shall have the authority and is hereby 
required to use reasonable diligence in ascertaining whether the owners 
and operators of motor vehicles are complying with the provisions of this 
BCr. 

History: En. Sec. 17, Ch. 113, L. 1925. Collateral References 


Automobiles@=38. 
60 C.J.S. Motor Vehicles § 97. 


53-142. (1763.10) Auto theft fund, how used. All moneys received by 
the registrar of motor vehicles under the provisions of this act shall be set 
aside and shall be known as the “auto theft fund” and shall be used first 
to meet the necessary additional expenses of the office of the registrar of 
motor vehicles incurred by the performance of duties. If at the end of any 
fiscal year there is a balance in said fund, said balance shall be distributed 
as follows: To the road fund of the counties from which the same origi- 
nated. All expenses which may be incurred by the secretary of state in 
printing this act, and in the preparation and printing of the prescribed 
forms, together with the cost of postage and mailing and the necessary 
clerical assistance, shall be paid in the first instance. out of the motor 
vehicle administrative fund accruing from motor vehicle license fees and 
as soon as sufficient funds are available from the fees and collections 
provided for in this act, the said motor vehicle administrative fund shall 
be reimbursed for the amount so paid. 

History: En. Sec. 18, Ch. 113, L. 1925. Collateral References 


Automobiles€49. 
60 C.J.S. Motor Vehicles -§ 143. 


53-143. (1763.11) Records to be opened to public. All records pro- 
vided for in the foregoing shall be open to inspection during all reasonable 
business hours, and the registrar of motor vehicles shall furnish the infor- 
mation from said records upon payment by the applicant of the cost of 
transcribing the information asked for. 

History: En. Sec. 19, Ch. 113, L. 1925. 


53-144. (1763.12) False statements constitute perjury. Any person 
who shall make any false affidavit, or shall knowingly swear or affirm 
falsely, to any matter or thing required by the terms of this act to be sworn 
or affirmed to, shall be guilty of perjury, and upon conviction, shall be 
punishable by a fine and imprisonment as other persons committing perjury 
are punishable. 

History: En. Sec. 20, Ch. 113, L. 1925. Collateral References 


Perjury¢>7. 


References 70 OJ.8. Perjury § 21. 


Firemen’s Ins. Co. of Newark, N. J. v. 
Show, 110 F Supp 523, 528, 


CHAPTER 2 


USE OF HIGHWAYS BY NONRESIDENT CAR OWNERS—ACCIDENTS 
—SERVICE OF PROCESS 


Section 53-201. Nonresident car owners—use of highways. 
53-202, Secretary of state attorney for service of process. 
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53-203. Operation of motor vehicle as appointment of attorney for service. 
53-204. Service of process, how made—fees. 

53-205. Service fee, when taxed as costs. 

53-206. Record of summons and process, 


53-201. Nonresident car owners—use of highways. Subject to a com- 
plianee with the motor vehicle laws of this state and the acceptance of the 
provisions of this act, nonresident owners and operators of motor vehicles 
hereby are granted the privilege of using the highways, roads and streets 
of this state and its political subdivisions, and the use of such highways, 
roads and streets shall be deemed and construed to be an acceptance of the 
provisions of this act. 

History: En. Sec. 1, Ch. 10, L. 1937. Purpose 


Constitutionality and Validity In the absence of a provision in this 


This chapter is not so ambiguous and un- 
certain as to render it unconstitutional; 
provision for mailing summons by plaintiff 
does not render it invalid; failure to pro- 
vide for delivery of copy of the complaint 
to defendant is immaterial; it is neither 
directly nor impliedly repealed by sec. 93- 
3007 (since repealed); the fact that it does 
not apply to operators of all vehicles as 
well as motor vehicles does not render it 
class legislation; and it conforms to Art. 


chapter that it is intended solely for the 
benefit of resident plaintiffs against non- 
resident defendants, it may not be so 
liberally construed; it being clear that the 
object of the law is to further safety of 
highway traffic within the state, and 
afford a practicable remedy for damage 
arising from negligence, and of providing 
service where otherwise it would be vir- 
tually impossible. State ex rel. Gallagher 
v. District Court, 112 M 253, 264, 114 P 


2d 1047. 
III, See. 27, Const. and federal due process 


of law clauses. State ex rel. Charette v. 
District Court, 107 M 489, 496, 86 P 2d 
750. 


Collateral References 


Automobiles¢=52. 
60 C.J.S. Motor Vehicles § 120. 


53-202. Secretary of state attorney for service of process. The accept- 
ance by a nonresident of the rights and privileges conferred by the laws 
of this state to use the highways, roads and streets of the state and its 
political subdivisions as evidenced by his operating a motor vehicle thereon 
shall be deemed equivalent to and construed to be an appointment by 
such nonresident of the secretary of state of the state of Montana to be his 
true and lawful attorney upon whom may be served all lawful summons 
and processes against him growing out of any accident, collision, or liability 
in which said nonresident may be involved while operating a motor vehicle 
upon such highways, roads and streets, and said acceptance or operation 
shall be a signification of his agreement that any summons or process 
against him which is so served shall be of the same legal force and validity 
as if served on him personally within the state of Montana. 

History: En. Sec. 2, Ch. 10, L. 1937. Collateral References 


Automobiles€235. 
61 C.J.S. Motor Vehicles § 502. 
5 Am. Jur. 829, Automobiles, §§ 590, 591. 


References 


State ex rel. Thompson v. District Court, 
108 M 362, 365, 91 P 2d 422; Knoop v. 
Anderson, 71 F Supp 832, 836. 


53-203. Operation of motor vehicle as appointment of attorney for 
service. The operation by any person, by himself or his agent, of any 
motor vehicle, whether registered or unregistered, and with or without a 
license to operate, on any public way in this state, shall be deemed equiva- 
lent to an appointment by such person of the secretary of state, or his 
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successor in office, to be his true and lawful attorney upon whom may be 
served all lawful processes in any action or proceeding against him, grow- 
ing out of an accident or collision in which he or his agent may be involved 
while operating a motor vehicle on any public way in this state, and such 
operation shall be a signification of an agreement by such person that any 
such process against him which is served upon the secretary of state or 
his successor in office shall be of the same force and validity as if served 
upon him personally. This section shall not apply in case of any cause of 
action, for the service of process in which provision is made by section 
53-202, nor shall it authorize service of process upon any person who may 
with due diligence be found and personally served with process within 


the state of Montana. 
History: En. Sec. 3, Ch. 10, L. 1937. 


Constitutionality 


The prior ruling in State ex rel. Charette 
v. District Court, 107 M 489, 86 P 2d 750, 
that this section is not unconstitutional as 
unwarranted class legislation nor in viola- 
tion of the due process of law clauses of 
the federal and state constitutions, applies 
to a resident motorist who prior to suit 
arising out of a collision leaves the state 
either permanently or for an indefinite 
time, since in such a case he becomes in 
effect a nonresident who cannot with due 
diligence be found and served within the 
state. State ex rel. Thompson v. District 
Court, 108 M 362, 366, 91 P 2d 422. 


Operator of Truck as Agent 


Owner of truck-tractor, not a common 
carrier, and the driver thereof, were agents 
of common earrier authorized to transport 
freight in Canada and Montana, where at 
time of collision truck-tractor was hauling 
freight accepted by common earrier as a 
carrier for hire under an arrangement 
whereby the owner of the truck-tractor 
received a percentage of the freight charges 
collected by the common earrier. Thomas 
v. Warren, 162 F Supp 101, 102, 106. 


Ownership of Vehicle 
“Operation” by Agent 

For the purpose of motion to quash serv- 
ice, the question of ownership of the ear 
is immaterial; if the car at the time of 
the accident was being “operated” i. e., 
if the physical act of working its mechan- 
ism was being performed by an agent (the 
driver), the act applies, the burden of 
proving that the driver was not defendant’s 
agent being upon him. State ex rel. Gal- 
lagher v. District Court, 112 M 253, 261, 
114 P 2d 1047. 


Immaterial — 


53-204. Service of process, how made—fees. 


Persons to Whom Applicable 


In view of the language used in the 
section and title thereof, it applies to “any 
person” operating a motor vehicle, whether 
a “nonresident,” or a “resident” of the 
state at the time of the accident who re- 
moved therefrom prior to institution of 
suit against him and who therefore may 
not with due diligence be found and per- 
sonally served within the state. State ex 
rel. Thompson v. District Court, 108 M 362, 
364, 91 P 2d 422. 


Roads to Which Applicable 


A haul-road is a public way when it is 
being used in conjunction with highway 
construction project. State ex rel. Mohr v. 
Distriet Court, — M —, 357 P 2d 891, 
894. “ 


References 
Knoop v. Anderson, 71 F Supp 832, 836, 


Collateral References 


Automobiles€=235. 
61 C.J.S. Motor Vehicles § 502. 


Constitutionality and construction of 
statute authorizing constructive or substi- 
tuted service of process on foreign repre- 
sentative of deceased nonresident driver of 
motor vehicle, arising out of accident oc- 
curring in state. 18 ALR 2d 544. 

What is “motor vehicle” or the like with- 
in statute providing for constructive or 
substituted service of process on nonresi- 
dent motorists. 48 ALR 2d 1283. 

Who is subject to constructive or substi- 
tuted service of process under statute pro- 
viding for such service on nonresident 
motorist. 53 ALR 2d 1164. 

Place or type of motor vehicle accident 
as affecting applicability of statute pro- 
viding for constructive or substituted serv- 
ice upon nonresident motorist. 73 ALR 2d 
1351. 


Service of such summons 


or process under section[s]| 53-202 and 53-203 shall be made by leaving a 
copy thereof with a fee of five dollars ($5.00) with the secretary of state 
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of the state of Montana, or in his office, and such service shall be suffi- 
cient and valid personal service upon the defendant. 


Provided, that notice of such service and a copy of the summons or 
process is forthwith sent by registered mail requiring personal delivery, 
by the plaintiff to the defendant and the defendant’s return receipt and 
plaintiff’s affidavit of compliance herewith are appended to the process 
and entered as a part of the return thereof: 


Provided, further, that personal service outside of this state in accord- 
ance with the provisions of the statutes thereof relating to a personal 
service of summons outside of this state shall relieve a plaintiff from 
mailing a copy of the summons or process by registered mail as herein- 
before provided. The secretary of state shall forthwith send one of such 
copies by mail, postage prepaid, addressed to the defendant at his address 
if known to the secretary of state. The court in which the action is brought 
may order such continuances as may be necessary to afford the defendant 


reasonable opportunity to defend the action. 


History: En. Sec. 4, Ch. 10, L. 1937; 
amd. Sec. 10, Ch. 117, L. 1961. 


Actual Delivery to Defendant 


Copy of notice and summons must be 
actually delivered to defendant by regis- 
tered mail. Bucholz v. Hutton, 153 F Supp 
62, 67, 68. 


Delay in Affidavit 


Delay in filing affidavit of compliance is 
not ground for setting aside service. Bu- 
cholz v. Hutton, 153 F Supp 62, 68. 


Insufficient Service of Process 


Service of process was insufficient for 
failure to comply with the provisions of 
this section where (1) notice of service was 
mailed by plaintiff’s attorney before serv- 
ice was actually made upon the secretary 
of state; (2) the notice was not sent by 
registered mail “requiring personal deliv- 
ery” to the defendant; and (3) the de- 


53-205. Service fee, when taxed as costs. 


fendant did not himself sign the return 
receipt, and there was no evidence that 
anyone else had authority to sign the 
receipt on his behalf or that he actually 
received the notice of service and copy of 
summons and complaint. Bucholz v. Hutton, 
153 F Supp 62, 68. 


Refusal to Accept Registered Letter 
Deprives Defendant of Right to Complain 


In an action against a nonresident of the 
state arising out of an automobile acci- 
dent on a state highway, in which sum- 
mons was served upon defendant under 
this section, his refusal to accept a regis- 
tered letter mailed to him to his last known 
address, deprived him of the right to com- 
plain that since the registry receipt did 
not bear his signature the provisions of 
the section had not been complied with, 
State ex rel. Charette v. District Court, 
107 M 489, 493, 86 P 2d 750. 


The fee of five dollars ($5.00) 


paid by the plaintiff to the secretary of state shall be taxed as part of his 


costs if he prevails in the action. 


History: En. Sec. 5, Ch. 10, L. 1937; 
amd. Sec. 11, Ch. 117, L. 1961. 


53-206. Record of summons and process. 


The secretary of state shall 


keep a record of all such summons and process which shall show the day 


of service. 
History: En. Sec. 6, Ch. 10, L. 1937. 


CHAPTER 3 
LABELING NEW MOTOR VEHICLES TOWED INTO STATE 


Seetion 53-301. 
53-302. 


New motor vehicles towed into state must be labeled. 
Not applicable to cars used for demonstration. 
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53-301. New motor vehicles towed into state must be labeled. Any 
firm, person, corporation or association of persons, or any employee-of such 
or any of such, offering for sale or carrying on the business of selling new 
motor vehicles in the state of Montana, shall be required to prominently 
label any motor vehicle which has been driven under its own power, pushed 
or towed or propelled by any other means, to sufficiently identify it from 
other new vehicles that have not been so driven, pushed or towed; and 
shall be required to furnish the purchaser of any such motor vehicle with a 
certificate on a printed form to be furnished by the registrars of motor 
vehicles upon request by such dealers, showing the actual number of miles 
such motor vehicle has been driven under its own power and the number 
of miles such vehicle has been pushed, towed or otherwise propelled upon 
its own wheels; and any firm, person, corporation or association of persons, 
or employee of such or any of such who fails to so prominently label and 
issue such certificate, or who knowingly issues a certificate that is untrue 
and calculated to mislead the purchaser, shall be guilty of a misdemeanor. 

History: En. Sec. 1, Ch. 26, L. 1937. 


53-302. Not applicable to cars used for demonstration. The provisions 
of this act shall not apply to motor vehicles during the period or time 
that such motor vehicles are used for bona fide demonstrating purposes. 

History: En. Sec. 2, Ch. 26, L. 1937. 


CHAPTER 4 


ELIMINATION OF RECKLESS DRIVING—RESPONSIBILITY a 
MOTOR VEHICLE OWNERS AND OPERATORS 


Section 53-401 to 53-417. Repealed. 

53-418. Definitions. 

53-419. Supervisor to administer act—appeal to court. 

53-420. Supervisor to furnish operating record. 

53-421. Report required following accident. 

53-422. Determination of security required—suspension of license and regis- 
tration—exceptions—liability insurance. 

53-423. Further exceptions to requirement of security. 

53-424. Duration of suspension. 

53-425. Application to nonresidents, unlicensed drivers, unregistered motor 
vehicles and accidents in other states. 

53-426. Form and amount of security. 

53-427. Custody, disposition and return of security. 

53-428. Matters not to be evidence in civil suits. 

53-429. Courts to report nonpayment of judgments. 

53-430. Suspension for nonpayment of judgments—exceptions. 

53-431. Suspension to continue until judgments paid and proof given. 

53-432. Satisfaction of judgments. 

53-433. Installment payment of judgments—default. 

53-434. Proof required upon certain convictions. 

53-435. Alternate methods of giving proof. 

53-436. Certificate of insurance as proof. 

53-437. Certificate furnished by nonresident as proof. 

53-438. Motor vehicle liability policy defined. 

53-439. Notice of cancellation or termination of certified policy. 

53-440. Act not to affect other policies. 

53-441. Bond as proof of responsibility. 

53-442. Money or securities as proof of responsibility. 

53-443. Owner may give proof for others. 

53-444. Substitution of proof of responsibility. 
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53-445. Other proof may be required. 

53-446. Duration of proof—when proof may be canceled or returned. 
53-447. Transfer of registration to defeat purpose of act prohibited. 
53-448. Surrender of license and registration. 

53-449. Violations of act—penalties. 

53-450. Exceptions. 

53-451. Self-insurers. 

53-452. Assigned risk plans. 

53-453. Repeal of existing laws. 

53-454. Past application of act. 

53-455. Act not to prevent other process. 

53-456. Uniformity of interpretation. 

53-457. Title of act. 

53-458. Violations not otherwise provided for—penalties. 


53-401 to 53-417. Repealed—Chapter 204, Laws of 1951. 


Repeal eates upon conviction of certain offenses 

These sections (Sees. 1 to 16, Ch. 129, L. or for failure to satisfy judgment except 
1937 and See. 1, Ch. 213, L. 1947), pro- upon proof of responsibility, were repealed 
viding for the suspension of operators’ and by Sec. 36, Ch. 204, Laws 1951, effective 
chauffeurs’ licenses and registration certifi- October 1, 1951. 


53-418. Definitions. The following words and phrases, when used in 
this act shall, for the purposes of this act, have the meanings respectively 
ascribed to them in this section, except in those instances where the context 
clearly indicates a different meaning: 

1. “Supervisor’—The highway patrol supervisor and his executive 
assistant. 

2. “Board’—The Montana highway patrol board. 

3. “Registrar”—The registrar of motor vehicles of this state. 

4. “Judgment”—Any judgment that shall have become final by expira- 
tion without appeal of the time within which an appeal might have been 
perfected, or by final affirmation on appeal, rendered by a court of compe- 
tent jurisdiction of any state or of the United States, upon a cause of action 
arising out of the ownership, maintenance or use of any motor vehicle, for 
damages, including damages for care and loss of services, because of bodily 
injury to or death of any person, or for damages because of injury to or 
destruction of property, including the loss of use thereof, or upon a cause 
of action on an agreement of settlement for such damages. 

5. “License’—Any license, temporary instruction permit or temporary 
license issued under the laws of this state pertaining to the licensing of 
persons to operate motor vehicles. 

6. “Motor vehicle’—Every self-propelled vehicle which is designed 
for use upon a highway, including trailers and semitrailers designed for 
use with such vehicles (except traction engines, road rollers, farm tractors, 
tractor cranes, power shovels, and well driller) and every vehicle which 
is propelled by electric power obtained from overhead wires but not 
operated upon rails. 

7. “Nonresident”—Every person who is not a resident of this state. 

8. ‘“Nonresident’s operating privilege’—The privilege conferred upon 
a nonresident by the laws of this state pertaining to the operation by him 
of a motor vehicle, or the use of a motor vehicle owned by hin, in this state. 

9. “Operator’—Every person who is in actual physical control of a 
motor vehicle. 
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10. “Owner’—A person who holds the legal title of a motor vehicle, 
or in the event a motor vehicle is the subject of an agreement for the 
conditional sale or lease thereof, with the right of purchase upon perform- 
ance of the conditions stated in the agreement, and with an immediate 
right of possession vested in the conditional vendee or lessee, or in the 
event a mortgagor of a vehicle is entitled to possession, then such condi- 
tional vendee or lessee or mortgagor shall be deemed the owner for the 
purposes of this act. 


11. ‘“Person”—Every natural person, firm, copartnership, association 
or corporation. 


12. “Proof of financial responsibility”’—Proof of ability to respond in 
damages for liability, on account of accidents occurring subsequent to the 
effective date of said proof, arising out of the ownership, maintenance or 
use of a motor vehicle, in the amount of five thousand dollars ($5,000.00) 
because of bodily imjury to or death of one person in any one accident, 
and, subject to said limit for one person, in the amount of ten thousand 
dollars ($10,000.00) because of bodily injury to or death of two or more 
persons in any one accident, and in the amount of one thousand dollars 
($1,000.00) because of injury to or destruction of property of others in 
any one accident. 


13. “Registration”’—Registration certificate or certificates and registra- 
tion plates issued under the laws of this state pertaining to the registration 
of motor vehicles. 


14. “State’—Any state, territory or possession of the United States, 
the District of Columbia, or any province of the Dominion of Canada.. 


History: En. Sec. 1, Ch. 204, L. 1951. Collateral References 


Validity of motor vehicle financial re- 
sponsibility act. 35 ALR 2d 1011. 


DECISIONS UNDER FORMER LAW 


“Owner” involved in an accident with another ve- 


A wife was co-owner with her husband hicle and he became subject to the pro- 
of a vehicle, but her registration, even Visions of the act regarding suspension. 
though indivisible from that of her hus- State ex rel. Penhale v. State Highway 
band, was excluded from the operation Patrol, 183 M 162, 321 P 2d 612, 613. 
of section 53-422, after the husband was 


53-419. Supervisor to administer act — appeal to court. (a) The 
supervisor shall administer and enforce the provisions of this act and may 
make rules and regulations necessary for its administration and may pro- 
vide for hearings upon request of persons aggrieved by orders or acts of 
the supervisor under the provisions of this act. 


(b) <An executive assistant to the supervisor shall be appointed by the 
“Montana highway patrol board,” subject to and in accordance with sec- 
tions 31-105 and 31-106, who shall be vested with full power and authority 
to act for and on behalf of the supervisor in the administration of this 
act; and who shall perform such other and further duties as shall be pre- 
scribed by the Montana highway patrol board. The salary of the executive 
assistant shall be the same as that of a captain. 


556 


OWNER’S RESPONSIBILITY 53-419 


(c) At any time within sixty (60) days after the rendition of any 
decision or order by the supervisor under the provisions of this act, any 
party in interest may appeal to the district court of the judicial district of 
the state of Montana, in and for any county wherein any party in interest 
may reside, or in which any party in interest which is a corporation may 
have its principal office, or place of business, and said appeal may be for 
the purpose of having the lawfulness of any order, decision, or act of the 
said supervisor inquired into and determined. The court shall determine 
whether the filing of an appeal shall operate as a stay of any order or 
decision of the supervisor. Said appeal shall be taken by serving a written 
notice of said appeal upon the supervisor, which said service shall be made 
by delivering a copy of such notice to the supervisor and filing the original 
thereof with the clerk of the court to which said appeal is taken. A copy 
of such notice must also be served upon all other parties in interest, if 
there be any, by mailing the same to said parties in interest to such 
addresses of such parties as such parties shall have left with the supervisor. 
If such parties shall have left no address with the supervisor, then no 
Service on such parties shall be required. The order of filing and service 
of said notice is immaterial. Immediately upon service upon said super- 
visor of said notice, the supervisor shall certify to said district court a 
complete record of all proceedings had by him with reference to the 
decision, order or act appealed from, together with all official forms or 
documents in the possession of said supervisor pertaining to said decision, 
order or act, and all correspondence and other written matter in the 
possession of said supervisor pertaining to said decision, order or act, with 
the clerk of the said district court. Immediately upon the return of such 
certified matter, the district court shall fix a day for the hearing of said 
appeal, and shall cause notice to be served upon the supervisor and upon 
the appellant, and also upon any other parties in interest upon whom 
service was required under the provisions of this section. The court may, 
upon the hearing, for a good cause shown, permit evidence in addition to 
the matter certified by the supervisor to the court, but, in the absence of 
such permission from the court, the cause shall be heard on the matter 
certified to the court by the supervisor. The trial of the matter shall be de 
novo, without a jury, and upon such trial the court shall determine whether 
or not the supervisor regularly pursued his authority, and whether or not 
the findings of the supervisor ought to be sustained and whether or not 
such findings are reasonable, under all circumstances of the case. The 
supervisor, and each party in interest, shall have the right to appear in 
the proceeding. If the court shall find from such trial, as aforesaid, that 
the findings and conclusions of the supervisor are not in accordance with 
either the facts or the law, or that they ought to be other or different than 
those made by the supervisor, or that any finding and conclusion, or any 
decision, order, act, rule, or requirement of the supervisor is unreasonable, 
the court shall set aside such finding, conclusion, decision, order, act, rule 
or requirement of said supervisor, or shall modify or change the same as 
law and justice shall require, and the court shall also make and enter any 
finding, conclusion, order or judgment that shall be required, or shall be 
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legal and proper in the premises. Hither the supervisor, or the appellant, 
or any other party in interest, if there be any, may appeal to the supreme 
court of the state of Montana, from any final order, judgment, or decree of 
said district court, which said appeal shall be taken in like manner as 
appeals are now taken in other civil actions to the said supreme court, and 
upon such appeal, the said supreme court shall make such orders in 
reference to a stay of proceedings as it finds to be just in the premises, 
and may stay the operation of any order, judgment, or decree of said 
district court, without requiring any bond or undertaking from the appli- 
eant for such stay. When any such cause is so appealed, it shall have 
precedence upon the calendar of said supreme court upon the record made 
in said district court, and upon the matters certified to or which ought to 
have been certified by said supervisor to said district court, and judgment 
and decree shall be entered therein as expeditiously as possible. 
History: En. Sec. 2, Ch. 204, L. 1951; Cross-Reference 


amd. Sec. 1, Ch. 164, L. 1957. Application of Montana Rules of Civil 
Procedure to this section, see. 93-2711-7. 


DECISIONS UNDER FORMER LAW 


Right to Appeal of 53-422 following an accident of the 


An automobile co-owner had the right Other co-owner while driving another ve- 
to a writ of mandamus to regain license hicle. State ex rel. Penhale v. State High- 


plates taken from her automobile by the Way Patrol, 133 M 162, 321 P 2d 612, 614. 
highway patrol acting under the authority 


53-420. Supervisor to furnish operating record. The supervisor shall 
upon request furnish any person a certified abstract of the operating record 
of any person subject to the provisions of this act, which abstract shall 
also fully designate the motor vehicles, if any registered in the name of 
such person, and, if there shall be no record of any conviction of such 
person of violating any law relating to the operation of a motor vehicle or 
of any injury or damage caused by such person, the supervisor shall so 
certify. A fee of fifty cents (50c) shall be paid for said certified abstract. 


History: En. Sec. 3, Ch. 204, L. 1951. 


53-421. Report required following accident. In addition to the reports 
required under chapter 12, title 32 of the Revised Codes of Montana, 1947, 
the operator of any motor vehicle which is in any manner involved in an 
accident within this state, in which any person is killed or injured or in 
which damage to the property of any one person in excess of one hundred 
dollars ($100.00) is sustained, shall within ten (10) days after such accident 
report the matter in writing to the supervisor. Such report, the form of 
which shall be prescribed by the supervisor, shall contain information to 
enable the supervisor to determine whether the requirements for the 
deposit of security under section 53-422 are inapplicable by reason of the 
existence of insurance or other exceptions specified in this act. The super- 
visor may rely upon the accuracy of the information unless and until he 
has reason to believe that the information is erroneous. If such operator 
be physically incapable of making such report, then any person may do so 
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for and on his behalf. The operator or the owner shall furnish such 
additional relevant information as the supervisor shall require. 
History: En. Sec. 4, Ch. 204, L. 1951. 


53-422. Determination of security required—suspension of license and 
registration—exceptions—liability insurance. (a) If within twenty (20) 
days after the receipt of a report of a motor vehicle accident within this 
state which has resulted in bodily injury or death, or damage to the prop- 
erty of any one person in excess of one hundred dollars ($100.00), the 
supervisor does not have on file evidence satisfactory to him that the person 
who would otherwise be required to file security under subsection (b) of 
this section has been released from liability, or has been finally adjudicated 
not to be liable, or has executed a duly acknowledged written agreement 
providing for the payment of an agreed amount in installments with 
respect to all claims for injuries or damages resulting from the accident, 
the supervisor shall determine the amount of security which shall be suffi- 
cient in his judgment to satisfy any judgment or judgments for damages 
resulting from such accident as may be recovered against each operator or 
owner. 


(b) The supervisor shall, within sixty (60) days after the receipt of 
such report of a motor vehicle accident, suspend the license of each op- 
erator and the registrar, upon request of the supervisor, shall suspend all 
registrations of each and every owner or co-owner of a motor vehicle, 
which is in any manner involved in such accident, except those registra- 
tions of co-owned vehicles not involved in such accident and if such 
operator is a nonresident the privilege of operating a motor vehicle within 
this state, and if such owner is a nonresident the privilege of the use 
within this state of any motor vehicle owned by him, unless such operator 
or owner or both shall deposit security in the sum so determined by the 
supervisor; provided notice of the suspension of such registration or 
registrations shall be sent by the registrar to such operator and owner 
not less than ten (10) days prior to the effective date of such suspension 
and such notice shall state the amount required by the supervisor as Sse- 
curity. Where erroneous information is given the supervisor with respect 
to the matters set forth in subdivisions 1, 2 or 3 of subsection (c) of 
this section, he shall take appropriate action as hereinbefore provided, 
within sixty (60) days after the receipt by him of correct information 
with respect to said matters. 

(c) This section shall not apply under the conditions stated in section 
53-423, nor: 

1. to such operator or owner if such owner had in effect at the time 
of such accident an automobile liability policy with respect to the motor 
vehicle involved in such accident; 

2. to such operator, if not the owner of such motor vehicle, if there 
was in effect at the time of such accident an automobile lability policy 
or bond with respect to his operation of motor vehicles not owned by him; 

3. to such operator or owner if the lability of such operator or owner 
for damages resulting from such accident is, in the judgment of the 
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supervisor, covered by any other form of liability insurance policy or 
bond; nor 

4. to any person qualifying as a self-insurer under section 53-451, 
or to any person operating a motor vehicle for such self-insurer. 

No such policy or bond shall be effective under this section unless is- 
sued by an insurance company or surety company authorized to do busi- 
ness in this state, except that if such motor vehicle was not registered 
in this state, or was a motor vehicle which was registered elsewhere than 
in this state at the effective date of the policy or bond, or the most recent 
renewal thereof, such policy or bond shall not be effective under this 
section unless the insurance company or surety company if not authorized 
to do business in this state shall execute a power of attorney authorizing 
the supervisor to accept service on its behalf of notice or process in any 
action upon such policy or bond arising out of such accident; provided, 
however, every such policy or bond is subject, if the accident has resulted 
in bodily injury or death, to a limit, exclusive of interest and costs, of not 
less than five thousand dollars ($5,000.00) because of bodily injury to or 
death of one person in any one accident and, subject to said limit for one 
person, to a limit of not less than ten thousand dollars ($10,000.00) because 
of bodily injury to or death of two or more persons in any one accident, 
and, if the accident has resulted in injury to or destruction of property, to 
a limit of not less than one thousand dollars ($1,000.00) because of injury 
to or destruction of property of others in any one accident. 


History: En. Sec. 5, Ch. 204, L. 1951; 
amd. Sec. 1, Ch. 83, L. 1959. 
Cross-Reference 


Form of liability insurance policy, sec. 
53-438. 


Collateral References 


Automobiles¢-144, : 
60 C.J.S. Motor Vehicles § 160. 


DECISIONS UNDER FORMER LAW 


Co-Ownership 


The authority to suspend all registra- 
tions of each owner of a motor vehicle did 
not extend to a wife who was the co- 
owner, with her husband, of an automo- 
bile, even though the husband, while driv- 
ing another vehicle of his own, was in- 
volved in a situation calling for the sus- 
pension of registrations of the owners of 
vehicles. State ex rel. Penhale v. State 
Highway Patrol, 133 M 162, 321 P 2d 612, 
614. 


Right to Writ of Mandamus 


Mandamus was the proper remedy for a 
wife to regain license plates for an auto- 
mobile she owned with her husband, where 
the plates had been removed by the high- 
way patrol following the husband’s in- 
volvement in an accident while operating 
another vehicle which he owned. State ex 
rel. Penhale v. State Highway Patrol, 133 
M 162, 321 P 2d 612, 614. 


53-423. Further exceptions to requirement of security. The require- 
ments as to security and suspension in section 53-422 shall not apply: 


1. to the operator or the owner of a motor vehicle involved in an acci- 
dent wherein no injury or damage was.caused to the person or property 
of any one other than such operator or owner ; 

2. to the operator or the owner of a motor vehicle legally parked or 
legally stopped at the time of the accident; 

3. to the owner of a motor vehicle if at the time of the accident the 
vehicle was being operated without his permission, express or implied, 
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or was parked by a person who has been operating such motor vehicle 
without such permission; nor 


4. if, prior to the date that the supervisor would otherwise suspend 
license and request and require of the registrar suspension of registration 
or nonresident’s operating privilege under section 53-422, there shall be 
filed with the supervisor evidence satisfactory to him that the person who 
would otherwise have to file security has been released from liability or 
been finally adjudicated not to be liable or has executed a duly acknowl- 
edged written agreement providing for the payment of an agreed amount 
in installments, with respect to all claims for injuries or damages resulting 
from the accident; nor 


5. if, prior to the date that the supervisor would otherwise suspend 
the license or the nonresident’s operating privilege under section 53-422, 
there shall be filed with the supervisor evidence satisfactory to him that 
the person who would otherwise be required to file security has in any 
manner settled the claims of the other persons involved in the accident 
and if the supervisor determines that, considering the circumstances of the 
accident and the settlement, the purposes of this act and of protection 
of operators and owners of other motor vehicles are best accomplished by 
not requiring the posting of security or the suspension of the license. 
For the purpose of administering this section, the supervisor may con- 
sider a settlement made by an insurance company as the equivalent of 
a settlement made directly by the insured. 

History: En. Sec. 6, Ch. 204, L. 1951; 


amd. Sec. 1, Ch. 187, L. 1957; amd. Sec. 
24Ch, 83,.03):1959. 


53-424. Duration of suspension. The license and registration and non- 
resident’s operating privilege suspended as provided in section 53-422 shall 
remain so suspended and shall not be renewed nor shall any such license 
or registration be issued to such person until: 


1. such person shall deposit or there shall be deposited on his behalf 
the security required; or 


2. one year shall have elapsed following the date of such suspension 
and evidence satisfactory to the supervisor has been filed with him that 
during such period no action for damages arising out of the accident has 
been instituted; or 


3. evidence satisfactory to the supervisor has been filed with him of 
a release from liability, or a final adjudication of nonliability, or a duly 
acknowledged written agreement, in accordance with subdivision 4 of sec- 
tion 53-423; provided, however, in the event there shall be any default 
in the payment of any installment under any duly acknowledged written 
agreement, then, upon notice of such default, the supervisor shall forthwith 
suspend the license and request and require of the registrar the suspension 
of registration of nonresident’s operating privilege of such person default- 
ing which shall not be restored unless and until (1) such person deposits 
and thereafter maintains security as required in such amount as the 
supervisor may then determine; or (2) one year shall have elapsed follow- 
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ing the date when such security was required and during such period no 
action upon such agreement has been instituted in a court in this state. 
History: En. Sec. 7, Ch. 204, L. 1951. 


53-425. Application to nonresidents, unlicensed drivers, unregistered 
motor vehicles and accidents in other states. (a) In case the operator 
or the owner of a motor vehicle involved in an accident within this state 
has no license or registration, or 1s a nonresident, he shall not be allowed 
a license or registration until he has complied with the requirements of this 
act, to the same extent that would be necessary if, at the time of the 
accident, he had held a license and registration. 


(b) When a nonresident’s operating privilege is suspended pursuant 
to section 53-422 or section 53-424, the supervisor shall transmit a certified 
copy of the record of such action to the official in charge of the issuance of 
licenses and registration certificates in the state in which such nonresident 
resides, if the law of such other state provides for action in relation 
thereto similar to that provided for in subsection (¢) of this section. 


(c) Upon receipt of such certification that the operating privilege of 
a resident of this state has been suspended, revoked or canceled in any 
such other state pursuant to a law providing for its suspension, revocation 
or cancellation for failure to deposit security for the payment of judgments 
arising out of a motor vehicle accident, under circumstances which would 
require the supervisor to suspend a nonresident’s operating privilege had 
the accident occurred in this state, the supervisor shall suspend the license 
of such resident if he was the operator, and request and require of the 
registrar the suspension of all of his registrations if he was the owner of a 
motor vehicle involved in such accident. Such suspension shall continue 
until such resident furnishes evidence of his compliance with the law of 
such other state relating to the deposit of such security. 

History: En. Sec. 8, Ch. 204, L. 1951. 


53-426. Form and amount of security. The security required under 
this act shall be in such form and in such amount as the supervisor may 
require but in no case in excess of the limits specified in section 53-422 
in reference to the acceptable limits of a policy or bond. The person 
depositing security shall specify in writing the person or persons on whose 
behalf the deposit is made, and at any time while such deposit is in the 
custody of the state treasurer, the person depositing it may, in writing, 
amend the specification of the person or persons on whose behalf the 
deposit is made to include an additional person or persons; provided, 
however, that a single deposit of security shall be applicable only on behalf 
of persons required to furnish security because of the same accident. 


The supervisor may reduce the amount of security ordered in any case 
within six (6) months after the date of the accident if, in his judgment, 
the amount ordered is excessive. In case the security originally ordered has 
been deposited the excess deposited over the reduced amount ordered shall 
be returned to the depositor or his personal representative forthwith, 
notwithstanding the provisions of section 53-427. 

History: En. Sec. 9, Ch. 204, L. 1951. 
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53-427. Custody, disposition and return of security. Security deposited 
in compliance with the requirements of this act shall be placed in the 
custody of the state treasurer and shall be applicable only to the payment 
of a judgment or judgments rendered against the person or persons on 
whose behalf the deposit was made, for damages arising out of the accident 
in question in an action at law, begun not later than one year after the 
date of such accident, or within one year after the deposit of any security 
under subdivision 8 of section 53-424, or to the payment in settlement, 
agreed to by the depositor, of a claim or claims arising out of such accident. 
Such deposit or any balance thereof shall be returned to the depositor or 
his personal representative when evidence satisfactory to the supervisor 
has been filed with him that there has been a release from liability, or a 
final adjudication of nonliability, or a duly acknowledged agreement, in 
accordance with subdivision 4 of section 53-423, or whenever, after the 
expiration of one year (1) from the date of the accident, or (2) from the 
date of any security under subdivision 3 of section 53-424, the supervisor 
shall be given reasonable evidence that there is no such action pending and 
no judgment rendered in such action left unpaid. 

History: En. Sec. 10, Ch. 204, L. 1951. 


53-428. Matters not to be evidence in civil suits. Neither the report 
required by section 53-421, the action taken by the supervisor pursuant to 
this act, the findings, if any, of the supervisor upon which such action is 
based, nor the security filed as provided in this act shall be referred to in 
any way, nor be any evidence of the negligence or due care of either 
party, at the trial of any action at law to recover damages. 

History: En. Sec. 11, Ch. 204, L. 1951. 


53-429. Courts to report nonpayment of judgments. Whenever any 
person fails within sixty (60) days to satisfy any judgment, upon the 
written request of the judgment creditor or his attorney, it shall be the 
duty of the clerk of the court, or of the judge of a court which has no 
clerk, in which any such judgment is rendered within this state, to forward 
to the supervisor immediately after the expiration of said sixty (60) days, 
a certified copy of such judgment. 

If the defendant named in any certified copy of a judgment reported 
to the supervisor is a nonresident, the supervisor shall transmit a certified 
copy of the judgment to the official in charge of the issuance of licenses 
and registration certificates of the state of which the defendant is a 
resident. 

History: En. Sec. 12, Ch. 204, L. 1951. 


53-430. Suspension for nonpayment of judgments— exceptions. (a) 
The supervisor, upon the receipt of a certified copy of a judgment, shall 
forthwith suspend the license and registration and any nonresident’s op- 
erating privilege of any person against whom such judgment was ren- 
dered, except as hereinafter otherwise provided in this section and in 
section 53-433. 

(b) If the judgment creditor consents in writing, in such form as the 
supervisor may prescribe, that the judgment debtor be allowed license and 
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registration or nonresident’s operating privilege, the same may be allowed 
by the supervisor, in his discretion, for six (6) months from the date of 
such consent and thereafter until such consent is revoked in writing 
notwithstanding default in the payment of such judgment, or of any in- 
stallments thereof prescribed in section 53-438, provided the judgment 
debtor furnishes proof of financial responsibility. 

History: En. Sec. 13, Ch. 204, L. 1951. 


53-431. Suspension to continue until judgments paid and proof given. 
Such license, registration and nonresident’s operating privilege shall remain 
so suspended and shall not be renewed, nor shall any such license or regis- 
tration be thereafter issued in the name of such person, including any such 
person not previously licensed, unless and until every such judgment is 
stayed, satisfied in full or to the extent hereinafter provided, and until 
the said person gives proof of financial responsibility subject to the exemp- 
tions stated in sections 53-430 and 53-488. 

A discharge in bankruptcy following the rendering of any such judg- 
ment shall not relieve the judgment debtor from any of the requirements 
of this act. 

History: En. Sec. 14, Ch. 204, L. 1951. 


53-432. Satisfaction of judgments. Judgments herein referred to shall, 
for the purposes of this act only, be deemed satisfied: 

1. when five thousand dollars ($5,000.00) has been credited upon any 
judgment or judgments rendered in exeess of that amount because of bodily 
injury to or death of one person as the result of any one accident; or 


2. when, subject to such limit of five thousand dollars ($5,000.00) 
because of bodily injury to or death of one person, the sum of ten thousand 
dollars ($10,000.00) has been credited upon any judgment or judgments 
rendered in excess of that amount because of bodily injury or death of two 
or more persons as the result of any one accident; or 

3. when one thousand dollars ($1,000.00) has been credited upon any 
judgment or judgments rendered in excess of that amount because of 
injury to or destruction of property of others as a result of any one 
accident ; 

Provided, however, payments made in settlement of any claims because 
of bodily injury, death or property damage arising from a motor vehicle 
accident shall be credited in reduction of the amounts provided for in 
this section. 

History: En. Sec. 15, Ch. 204, L. 1951. 


53-433. Installment payment of judgments — default. (a) A judg- 
ment debtor upon due notice to the judgment creditor may apply to the 
court in which such judgment was rendered for the privilege of paying 
such judgment in installments and the court, in its discretion and without 
prejudice to any other legal remedies which the judgment creditor may 
have, may so order and fix the amounts and times of payment of the 
installments. 
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(b) The supervisor shall not suspend a license, or request and require 
of the registrar the suspension of a registration or a nonresident’s operat- 
ing privilege, and shall restore any license, and request and require of the 
registrar the restoration of the registration or nonresident’s operating 
privilege suspended following nonpayment of a judgment, when the judg- 
ment debtor gives proof of financial responsibility and obtains such an 
order permitting the payment of such judgment in installments, and while 
the payment of any said installment is not in default. 

(c) In the event the judgment debtor fails to pay any installment as 
specified by such order, then upon notice of such default, the supervisor 
shall forthwith suspend the license, and shall request and require of the 
registrar the suspension of the registration or nonresident’s operating 
privilege of the judgment debtor until such judgment is satisfied, as 
provided in this act. 

History: En. Sec. 16, Ch. 204, L. 1951. 


53-434. Proof required upon certain convictions. (a) Whenever the 
supervisor or the board, under any of the laws of this state, revokes the 
license of any person upon receiving record of a conviction or a forfeiture 
of bail, the supervisor or the board, shall also request and require of the 
registrar the suspension of the registration for all motor vehicles reg- 
istered in the name of such person, except that the registrar shall not 
suspend such registration, unless otherwise required by law, if such per- 
son has previously given or shall immediately give and thereafter maintain 
proof of financial responsibility with respect to all motor vehicles reg- 
istered by such person. 

(b) Such license shall remain revoked and such registration shall re- 
main suspended and shall not at any time thereafter be renewed nor shall 
any license be thereafter issued to such person, nor shall any motor vehicle 
be thereafter registered in the name of such person until permitted under 
the motor vehicle laws of this state and not then unless and until he shall 
give and thereafter maintain proof of financial responsibility. 


(c) If a person is not licensed, but by the final order or judgment is 
convicted of or forfeits any bail or collateral deposited to secure an ap- 
pearance for trial for any offense requiring the revocation of a license, 
no license shall be thereafter issued to such person and no motor vehicle 
shall continue to be registered or thereafter be registered in the name of 
such person until he shall give and thereafter maintain proof of financial 
responsibility. 

(d) Whenever the supervisor or the board revokes a nonresident’s 
operating privilege by reason of a conviction or forfeiture of bail, such 
privilege shall remain so revoked unless such person shall have previously 
given or shall immediately give and thereafter maintain proof of financial 
responsibility. 


History: En. Sec. 17, Ch. 204, L. 1951; 
amd. Sec. 1, Ch. 236, L. 1961. 


53-435. Alternate methods of giving proof. Proof of financial respon- 
sibility when required under this act with respect to a motor vehicle or 
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with respect to a person who is not the owner of a motor vehicle may be 
given by filing: 

1. a certificate of insurance as provided in section 53-4386 or section 
58-437 ; or 

2. a bond as provided in section 53-441; or 


3. a certificate or deposit of money or securities. as provided in sec- 
tion 53-442; or 


4. a certificate of self-insurance, as provided in section 53-451, supple- 
mented by an agreement by the self-insurer that, with respect to accidents 
occurring while the certificate is in force, he will pay the same judgments 
and in the same amounts that an insurer would have been obligated to pay 
under an owner’s motor vehicle liability policy if it had issued such a policy 
to said self-insurer. 


No motor vehicle shall be or continue to be registered in the name of 
any person required to file proof of financial responsibility unless such 
proof shall be furnished for such motor vehicle. 


History: En. Sec. 18, Ch. 204, L. 1951. 


53-436. Certificate of insurance as proof. (a) Proof of financial re- 
sponsibility may be furnished by filing with the supervisor the written 
certificate of any insurance carrier duly authorized to do business in this 
state certifying that there is in effect a motor vehicle lability policy for 
the benefit of the person required to furnish proof of financial responsibil- 
ity. Such certificate shall give the effective date of such. motor vehicle 
liability policy, which date shall be the same as the effective date of the 
certificate, and shall designate by explicit description or by. appropriate 
reference all motor vehicles covered thereby, unless the policy is issued to 
a person who is not the owner of a motor vehicle. 


(b) No motor vehicle shall be or continue to be registered in the name 
of any person required to file proof of financial responsibility unless such 
motor vehicle is so designated in such a certificate. 


History: En. Sec. 19, Ch. 204, L. 1951. 


53-437. Certificate furnished by nonresident as proof. (a) The non- 
resident owner of a motor vehicle not registered in this state may give 
proof of financial responsibility by filing with the supervisor a written 
certificate or certificates of an imsurance carrier authorized to transact 
business in the state in which the motor vehicle or motor vehicles described 
in such certificate is registered, or if such nonresident does not own a 
motor vehicle, then in the state in which the insured resides, provided such 
certificate otherwise conforms to the provisions of this act, and the super- 
visor shall accept the same upon condition that said insurance carrier 
complies with the following provisions with respect to the policies so 
certified : 


1. said insurance carrier shall execute a power of attorney authorizing 
the supervisor to accept service on its behalf of notice or process in any 
action arising out of a motor vehicle accident in this state; and 
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2. said insurance carrier shall agree in writing that such policies shall 
be deemed to conform with the laws of this state relating to the terms of 
motor vehicle liability policies issued herein. 

(b) If any insurance carrier not authorized to transact business in 
this state, which has qualified to furnish proof of financial responsibility, 
defaults in any said undertaking or agreements, the supervisor shall not 
thereafter accept as proof any certificate of said carrier whether theretofor 
filed or thereafter tendered as proof, so long as such default continues. 

History: En. Sec. 20, Ch. 204, L. 1951. 


53-438. Motor vehicle liability policy defined. (a) A “motor vehicle 
hability policy” as said term is used in this act shall mean an owner’s or 
operator’s policy of liability insurance, certified as provided in section 
03-436 or section 53-437 as proof of financial responsibility and issued, 
except as otherwise provided in section 53-437, by an insurance carrier 
duly authorized to transact business in this state, to or for the benefit of 
the person named therein as insured. 

(b) Such owner’s policy of liability insurance: 1. shall designate by 
explicit description or by appropriate reference all motor vehicles with 
respect to which coverage is thereby to be granted; and 2. shall insure the 
person named therein and any other person, as insured, using any such 
motor vehicle or motor vehicles with the express or implied permission of 
such named insured, against loss from the lability imposed by law for 
damages arising out of the ownership, maintenance or use of such motor 
vehicle or motor vehicles within the United States of America or the Do- 
minion of Canada, subject to limits exclusive of interest and costs, with 
respect to each such motor vehicle, as follows: five thousand dollars 
($5,000.00) because of bodily injury to or death of one person in any one 
accident and subject to said limit for one person, ten thousand dollars 
($10,000.00) because of bodily injury to or death of two or more persons in 
any one accident, and one thousand dollars ($1,000.00) because of injury to 
or destruction of property of others in any one accident. 

(c) Such operator’s policy of liability insurance shall insure the person 
named as insured therein against loss from the lability imposed upon him 
by law for damages arising out of the use by him of any motor vehicle not 
owned by him, within the same territorial limits and subject to the same 
limits of liability as are set forth above with respect to an owner’s policy 
of liability insurance. 

(d) Such motor vehicle liability policy shall state the name and ad- 
dress of the named insured, the coverage afforded by the policy, the pre- 
mium charged therefor, the policy period and the limits of liability, and 
shall contain an agreement or be endorsed that insurance is provided there- 
under in accordance with the coverage defined in this act as respects bodily 
injury and death or property damage, or both, and is subject to all the 
provisions of this act. 7 

(e) Such motor vehicle liability policy need not insure any liability 
under any workmen’s compensation law nor any lability on account of 
bodily injury to or death of an employee of the insured while engaged in 
the employment, other than domestic, of the insured, or while engaged in 
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the operation, maintenance or repair of any such motor vehicle nor any 
liability for damage to property owned by, rented to, in charge of or 
transported by the insured. . 

({) Every motor vehicle liability policy shall be subject to the follow- 
ing provisions which need not be contained therein: 1. the liability of the 
insurance carrier with respect to the insurance required by this act shall 
become absolute whenever injury or damage covered by said motor vehicle 
liability policy occurs; said policy may not be canceled or annulled as to 
such liability by any agreement between the insurance carrier and the in- 
sured after the occurrence of the injury or damage; no statement made by 
the insured or on his behalf and no violation of said policy shall defeat or 
void said policy; 

2. the satisfaction by the insured of a judgment for such injury or 
damage shall not be a condition precedent to the right or duty of the 
insurance carrier to make payment on account of such injury or damage; 

3. the insurance carrier shall have the right to settle any claim covered 
by the policy, and if such settlement is made in good faith, the amount 
thereof shall be deductible from the limits of liability specified in subdivi- 
sion 2 of subsection (b) of this section; 

4. the policy, the written application therefor, if any, and any rider 
or endorsement which does not conflict with the provisions of the act shall 
constitute the entire contract between the parties. 

(g) <Any policy which grants the coverage required for a motor vehicle 
liability policy may also grant any lawful coverage in excess of or in 
addition to the coverage specified for a motor vehicle liability policy and 
such excess or additional coverage shall not be subject to the provisions of ‘ 
this act. With respect to a policy which grants such excess or additional 
coverage the term “motor vehicle liability policy” shall apply only to that 
part of the coverage which is required by this section. 

(h) Any motor vehicle liability policy may provide that the insured 
shall reimburse the insurance carrier for any payment the insurance carrier 
would not have been obligated to make under the terms of the policy except 
for the provisions of this act. 

(1) Any motor vehicle liability policy may provide for the prorating 
of the insurance thereunder with other valid and collectible insurance. 

(j) The requirements for a motor vehicle liability policy may be ful- 
filled by the policies of one or more insurance carriers which policies 
together meet such requirements. 

(k) Any binder issued pending the issuance of a motor vehicle liability 
policy shall be deemed to fulfill the requirements for such a policy. 

History: En. Sec. 21, Ch. 204, L. 1951. 


53-439. Notice of cancellation or termination of certified policy. When 
an insurance carrier has certified a motor vehicle lability policy under 
section 53-436 or a policy under section 53-487, the insurance so certified 
shall not be canceled or terminted until at least ten (10) days after a 
notice of cancellation or termination of the insurance so certified shall be 
filed in the office of the supervisor, except that such a policy subsequently 
procured and certified shall, on the effective date of its certification, 
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terminate the insurance previously certified with respect to any motor 
vehicle designated in both certificates. 
History: En. Sec. 22, Ch. 204, L. 1951. 


53-440. Act not to affect other policies. (a) This act shall not be 
held to apply to or affect policies of automobile insurance against liability 
which may now or hereafter be required by any other. law of this state, 
and such policies, if they contain an agreement or are endorsed to conform 
to the requirements of this act, may be certified as proof of financial 
responsibility under this act. 


(b) This act shall not be held to apply to or affect policies insuring 
solely the insured named in the policy against liability resulting from the 
maintenance or use by persons in the insured’s employ or on his behalf of 
motor vehicles not owned by the insured. 

History: En. Sec. 23, Ch. 204, L. 1951. 


53-441. Bond as proof of responsibility. (a) Proof of financial re- 
sponsibility may be furnished by filing with the supervisor the bond of a 
surety company duly authorized to transact business in the state, or a bond 
with at least two individual sureties each owning real estate within this 
state, and together having equities equal in value to at least twice the 
amount of such bond, which real estate shall be scheduled in the bond 
approved by a judge of a court of record. Such bond shall be conditioned 
for payments in amounts and under the same circumstances as would be 
required in a motor vehicle liability policy, and shall not be cancelable 
except after ten (10) days’ written notice to the supervisor. Upon the 
filing of notice to such effect by the registrar in the office of the county 
elerk and recorder of the county wherein such real estate shall be located, 
such bond shall constitute a lien in favor of the state upon the real estate 
so scheduled of any surety, which lien shall exist in favor of any holder of 
a judgment against the person who has filed such bond. 


(b) The person in whose favor said lien shall exist may for his own 
use and benefit and at his sole expense bring an action or actions in the 
name of the state against the company or persons executing such bond, 
including an action or proceeding to foreclose any lien that may exist upon 
the real estate of any person who has executed such bond. The provisions 
of the Code of Civil Procedure (title 93), except in so far as the same are 
inconsistent with the provisions of this act, are applicable to and constitute 
the rules of practice in the said foreclosure actions or proceedings. The 
provisions of the Code of Civil Procedure (title 93) relative to new trials 
and appeals, except in so far as the same are inconsistent with the provi- 
sions of this act, apply to said actions or proceedings. i 

History: En. Sec. 24, Ch. 204, L. 1951. 


53-442. Money or securities as proof of responsibility. (a) Proof of 
financial responsibility may be evidenced by the certificate of the state 
treasurer that the person named therein has deposited with him eleven 
thousand dollars ($11,000.00) in cash, or securities such as may legally be 
purchased by savings banks or for trust funds of a market value of eleven 
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thousand dollars ($11,000.00). The state treasurer shall. not accept any 
such deposit and issue a certificate therefor and the supervisor shall not 
accept such certificate unless accompanied by evidence that there are no 
unsatisfied judgments of any character against the depositor in the county 
where the depositor resides. 


(b) Such deposit shall be held by the state treasurer to satisfy, in 
accordance with the provisions of this act, any execution on a judgment 
issued against such person making the deposit, for damages, including 
damages for care and loss of services, because of bodily injury to or death 
of any person, or for damages because of injury to or destruction of 
property, including the loss of use thereof, resulting from the ownership, 
maintenance, use or operation of a motor vehicle after such deposit was 
made. Money or securities so deposited shall not be subject to attachment 
or execution unless such attachment or execution shall arise out of a suit 
for damages as aforesaid. 

History: En. Sec. 25, Ch. 204, L. 1951. 


53-448. Owner may give proof for others. Whenever any person 
required to give proof of financial responsibility hereunder is or later 
becomes an operator in the employ of any owner, or is or later becomes a 
member of the immediate family or household of the owner, the supervisor 
shall accept proof given by such owner in lieu of proof by such other 
person to permit such other person to operate a motor vehicle for which 
the owner has given proof as herein provided. The supervisor shall desig- 
nate the restrictions imposed by this section on the face of such person’s - 
license. 

History: En. Sec. 26, Ch. 204, L. 1951. 


53-444. Substitution of proof of responsibility. The supervisor shall 
consent to the cancellation of any bond or certificate of insurance or the 
supervisor shall direct and the state treasurer shall return any money or 
securities to the person entitled thereto upon the substitution and accept- 
ance of other adequate proof of financial responsibility pursuant to this act. 

History: En. Sec. 27, Ch. 204, L. 1951. 


53-445. Other proof may be required. Whenever any proof of financial 
responsibility filed under the provisions of this act no longer fulfills the 
purposes for which required, the supervisor shall for the purpose of this 
act, require other proof as required by this act and shall suspend the 
license and request and require of the registrar the suspension of registra- 
tion or the nonresident’s operating privilege pending the filing of such 
proof. 

History: En. Sec. 28, Ch. 204, L. 1951. 


53-446. Duration of proof—when proof may be canceled or returned. 
The supervisor shall upon request consent to the immediate cancellation of 
any bond or certificate of insurance, the supervisor shall direct and the 
state treasurer shall return to the person entitled thereto any money or 
securities deposited pursuant to this act as proof of financial responsibility, 
or the supervisor shall waive the requirement of filing proof, in any of the 
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following events: 1. at any time after three (3) years from the date such 
proof was required when, during the three-year period preceding the 
request, the supervisor has not received record of a conviction or a for- 
feiture of bail which would require or permit the suspension or revocation 
of the license, registration or nonresident’s operating privilege of the 
person by or for whom such proof was furnished; or 


2. in the event of the death of the person on whose behalf such proof 
was filed or the permanent incapacity of such person to operate a motor 
vehicle; or 


3. in the event the person who has given proof surrenders his license 
and registration to the supervisor. 

Provided, however, that the supervisor shall not consent to the cancel- 
lation of any bond or the return of any money or securities in the event 
any action for damages upon a liability covered by such proof is then 
pending or any judgment upon any such liability is then unsatisfied, or in 
the event the person who has filed such bond or deposited such money or 
securities has, within one (1) year immediately preceding such request 
been involved as an operator or owner in any motor vehicle accident 
resulting in injury or damage to the person or property of others. An 
affidavit of the applicant as to the nonexistence of such facts, or that he 
has been released from all of his liability, or has been finally adjudicated 
not to be liable, for such injury or damage, shall be sufficient evidence 
thereof in the absence of evidence to the contrary in the records of the 
supervisor. 

Whenever any person whose proof has been canceled or returned under 
subdivision 3 of this section applies for a license or registration within a 
period of three years from the date proof was originally required, any 
such application shall be refused unless the applicant shall re-establish 
such proof for the remainder of such three-year period. 

History: En. Sec. 29, Ch. 204, L. 1951. 


53-447. Transfer of registration to defeat purpose of act prohibited. 
If an owner’s registration has been suspended hereunder, such registration 
shall not be transferred nor the motor vehicle in the respect of which such 
registration was issued registered in any other name until the registrar is 
satisfied that such transfer of registration is proposed in good faith and 
not for the purpose or with the effect of defeating the purposes of this act. 
Nothing in this section shall in anywise affect the rights of any conditional 
vendor, chattel mortgagee or lessor of a motor vehicle registered in the 
name of another as owner who becomes subject to the provisions of this 
section. 

History: En. Sec. 30, Ch. 204, L. 1951. 


53-448. Surrender of license and registration. Any person whose li- 
cense or registration shall have been suspended as herein provided, or 
whose policy of insurance or bond, when required under this act, shall 
have been canceled or terminated, or who shall neglect to furnish other 
proof upon request of the supervisor shall immediately return his license 
and registration to the supervisor. If any person shall fail to return to the 
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supervisor the license or registration as provided herein, the supervisor 
shall forthwith direct any peace officer or highway patrolman to secure 
possession thereof and to return the same to the supervisor. The super- 
visor shall thereupon forward the registration to the registrar. 


History: En. Sec. 31, Ch. 204, L. 1951; 
amd. Sec. 1, Ch. 107, L. 1957. 


53-449. Violations of act—penalties. (a) Failure to report an. acci- 
dent as required in section 53-421 shall be punished by a fine not in excess 
of twenty-five dollars ($25.00), and in the event of injury or damage to 
the person or property of another in such accident, the supervisor shall 
suspend the license of the person failing to make such report, or the 
nonresident’s operating privilege of such person, until such report has been 
filed and for such further period not to exceed thirty (80) days as the 
supervisor may fix. 


(b) Any person who gives information required in a report or other- 
wise as provided for in section 53-421, knowing or having reason to believe 
that such information is false, or who shall forge or, without authority, 
sign any evidence of proof of financial responsibility, or who files or offers 
for filing any such evidence of proof knowing or having reason to believe 
that it is forged or signed without authority, shall be fined not more than 
one thousand dollars ($1,000.00) or imprisoned for not more than one (1) 
year, or both. 


(c) Any person whose lecense or registration or nonresident’s operat- 
ing privilege has been suspended or revoked under this act and who, during 
such suspension or revocation drives any motor vehicle upon any highway 
or knowingly permits any motor vehicle owned by such person to be oper- 
ated by another upon any highway, except as permitted under this act, 
shall be fined not more than five hundred dollars ($500.00) or imprisoned. 
not exceeding six (6) months, or both. 


(d) Any person willfully failing to return license or registration as 
required in section 53-448 shall be fined not more than five hundred dollars 
($500.00) or imprisoned not to exceed thirty (30) days, or both. 

History: En. Sec. 32, Ch. 204, L. 1951. 


53-450. Exceptions. This act shall not apply with respect to any motor 
vehicle owned by the United States, this state or any political subdivision 
of this state or any municipality therein; nor, except for sections 53-421 
and 53-443, with respect to any motor vehicle which is subject to the 
provisions of section 8-118, requiring insurance or other security. 

History: En. Sec. 33, Ch. 204, L. 1951. 


53-451. Self-insurers. (a). Any person in whose name more than 
twenty-five (25) motor vehicles are registered may qualify as a self-insurer 
by obtaining a certificate of self-insurance issued by the supervisor as 
provided in subsection (b) of this section. 

(b) The supervisor may, in his discretion, upon the application of such 
a person, issue a certificate of self-insurance when he is satisfied that such 
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person is possessed and will continue to be possessed of ability to pay 
judgments obtained against such person. 


(c) Upon not less than five (5) days’ notice and a hearing pursuant 
to such notice, the supervisor may upon reasonable grounds cancel a 
certificate of self-insurance. Failure to pay any judgment within thirty 
(30) days after such judgment shall have become final shall constitute a 
reasonable ground for the cancellation of a certificate of self-insurance. 
History: En. Sec. 34, Ch. 204, L. 1951. 


53-452. Assigned risk plans. After consultation with insurance com- 
panies authorized to issue automobile liability policies in this state, the 
commissioner of insurance shall approve a reasonable plan or plans for the 
equitable apportionment among such companies of applicants for such 
policies and for motor vehicle liability policies who are in good faith 
entitled to but are unable to procure such policies through ordinary 
methods. When any such plan has been approved, all such insurance 
companies shall subscribe thereto and participate therein. Any applicant 
for any such policy, any person insured under any such plan, and any 
insurance company affected, may appeal to the commissioner of insurance 
from any ruling or decision of the manager or committee designated to 
operate such plan. Any person aggrieved hereunder by any order or act 
of the commissioner of insurance may, within ten (10) days after notice 
thereof, file a petition in the district court of Lewis and Clark county, 
Montana, for a review thereof. The court shall summarily hear the petition 
and may make any appropriate order or decree. 

History: En. Sec. 35, Ch. 204, L. 1951. 


53-453. Repeal of existing laws. This act shall in no respect be con- 
sidered as a repeal of the state motor vehicle laws, but shall be construed 
as supplemental thereto. 


Sections 53-401 to 53-417, inclusive, of the Revised Codes of Montana, 
1947, are hereby repealed except with respect to any accident, or judg- 
ment arising therefrom, or violation of the motor vehicle laws of this state, 
occurring prior to the effective date of this act. 

History: En. Sec. 36, Ch. 204, L. 1951. 


53-454. Past application of act. This act shall not apply with respect 
to any accident or judgment arising therefrom or violation of the motor 
vehicle laws of this state, occurring prior to the effective date of this act. 

History: En. Sec. 37, Ch. 204, L. 1951. 


53-455. Act not to prevent other process. Nothing in this act shall be 
construed as preventing the plaintiff in any action at law from relying for 
relief upon the other processes pee ay by law. 
History: En. Sec. 38, Ch. 204, L. 1951. 


53-456. Uniformity of interpretation. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the 
laws of those states which enact it. 

History: En. Sec. 39, Ch. 204, L. 1951. 
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53-457. Title of act. This act may be cited as the Motor Vehicle 
Safety-Responsibility Act. 
History: En. Sec. 41, Ch. 204, L. 1951. 


53-458. Violations not otherwise provided for—penalties. Any person 
who shall violate any provision of this act for which no penalty is other- 
wise provided shall be fined not more than five hundred dollars ($500.00) 
or imprisoned not more than ninety (90) days, or both. 

History: En. Sec. 43, Ch. 204, L. 1951. 


CHAPTER 5 


STATE-OWNED MOTOR VEHICLES—CUSTODY—REGULATION 
OF USE—LETTERING 


Section 53-501. Color of state-owned vehicles—vehicles in service of governor, the 
state highway commission, and highway patrol excepted—kind and 
size of letters. 

53-502. Repealed. 

53-503. Governor to be custodian of state-owned motor vehicles. — 
53-504. Rules and regulations by governor—authority. 

53-505. Travel regulations by state departments. 

53-506. State car for state business only. 

53-507. Certain motor vehicles exempted. 

53-508. Duties of state controller. 

53-509. Repealed. 

53-510. Violation a misdemeanor—dismissal. 


53-501. Color of state-owned vehicles—vehicles in service of governor, 
the state highway commission, and highway patrol excepted—kind and 
size of letters. All automobiles hereafter purchased by the state of Mon- 
tana, including suburbans, station wagons and jeeps, shall, except in the 
instance of the governor of Montana, the highway commission and the 
highway patrol, be painted chrome yellow in color, with black lettering, 
such lettering to be in the form herein prescribed, unless such coloring 
of cars is exempted by the governor in writing. 


All highway patrol passenger cars, shall be distinctive, consistent col- 
oring, such coloring to be determined by the highway patrol board, and 
such vehicles shall be lettered as prescribed by law. 


All highway department passenger cars, station wagons, suburbans, 
jeeps, and trucks shall be of distinctive, consistent coloring, such coloring 
to be determined by the highway commission, and such vehicles to bear 
the lettering provided by law. 

Every motor vehicle owned by the state of Montana shall be indelibly 
and conspicuously lettered in black on each side thereof in plain letters 
not less than two and one-half inches (214”) in height with the words 
“State of Montana,” with the name of the proper department or institution 
inserted under the words “State of Montana.” Such lettered words shall 
be kept clear, distinct, and visible at all times and shall not be blurred or 
defaced in any manner, provided, however, that the provisions of this act 
shall not be applicable to any such motor vehicle used in the service of the 
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highway patrol of this state, except that upon the front doors of any motor 
vehicle in their service there shall be placed the “Great Seal” of the state 
of Montana. 


History: En. Sec. 1, Ch. 2, L. 1941; amd. 
pec. 1..Ch. 211, L. 1953. 


53-502. Repealed—Chapter 211, Laws of 1953. 


Repeal by Sec. 8, Ch. 211, Laws 1953, effective 
This section (See. 2, Ch. 2, L. 1941),con- July 1, 1953. For present law, see Sec. 
taining a penalty provision, was repealed 953-9510. 


53-503. Governor to be custodian of state-owned motor vehicles. The 
governor is hereby constituted the custodian of all state-owned motor 
vehicles. From and after the effective date of this act, the control of all 
motor vehicles, now owned or hereafter to be owned by the state of 
Montana, is vested in the governor, and the governor shall have the 
authority to assign the use of all state-owned motor vehicles to state 
officers, departments, bureaus, institutions and commissions, or employees 
thereof. 


History: En. Sec. 1, Ch. 93, L. 1941; 
amd. Sec. 2, Ch. 211, L. 1953. 


53-504. Rules and regulations by governor—authority. The governor 
is hereby delegated the power and authority to formulate and enforce 
reasonable rules and regulations governing the use and operation of all 
motor vehicles used in the service of the state of Montana. 

The governor is specifically authorized: 


(a) To assign for either part, or full time, use to state officers, de- 
partments, bureaus, institutions and commissions one or more motor ve- 
hicles which may be required by the said state officer, departments, bu- 
reaus, institutions and commissions, after the necessity for such use has 
been shown by written application, setting forth the substantiating facts. 


(b) To approve the purchase of all new motor vehicles for such 
branches of the state government as required, provided, however, that all 
vehicles, except cars purchased for the governor, including ambulances, 
suburbans, buses, station wagons, pickups and trucks, shall be purchased 
on the basis of standard specifications sufficiently limited in detail so as 
to fairly invite competitive bidding, and on the basis of the low bid, and 
providing that all such vehicles shall be of United States make. 


(ec) To revoke any assignment for use in any one department at any 
time, when the necessity for further use ceases to exist. 


(d) To provide every department head or administrative officer, where 
automotive vehicles are used on state business, with uniform rules and 
regulations. These rules shall require that in each such vehicle, there shall 
be kept an operating history record book, showing the mileage and expend- 
itures for each trip. 

(e) To make reasonable rules and regulations relative to the use, 
storing and serving of all state-owned motor vehicles. 
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(f) To require of all departments a monthly report on forms to be 
approved by the governor. 


(g) To authorize and permit state officers and employees to use their 
own motor vehicles on state business when deemed necessary, and to 
prescribe the regulations for such use. 


History: En. Sec. 2, Ch. 93, L.. 1941; 
amd. Sec. 3, Ch. 211, L. 1953; amd. Sec. 1, 
Ch. 157, L. 1961. 


53-505. Travel regulations by state departments. The governor shall 
require of the administrator of every department that they formulate and 
enforce travel regulations providing: 

(a) Filing an application for travel showing necessity for trips, points 
to be visited, approximate time of departure and return. 

(b) Filing a report in the department upon completion of the trip, 
showing actual points reached, mileage traveled and car cost record data. 

(c) Recording in the car operating history record book all items of 
expense incurred in the purchase of gas, oil, repairs, labor, mean or 
service. 

(d) That a decal be affixed to the instrument panel of every state- 
owned passenger vehicle with the following information contained thereon: 

Any officer or employee of the state government who uses or authorizes 
the use of any state-owned motor-propelled passenger-carrying vehicle, or 
of any motor-propelled passenger-carrying vehicle leased by the state gov- 
ernment, for other than official purposes shall be summarily removed from 
office by the head of the department or establishment concerned. 


History: En. Sec. 3, Ch. 93, L. 1941; 
amd. Sec. 4, Ch. 211, L. 1953. 


53-506. State car for state business only. No state officer or employee 
shall use any state-owned motor vehicle for his own personal and private 
use, nor shall he be compensated for driving his own motor vehicle, except 
if such motor vehicle is used on state business. 


History: En. Sec. 4, Ch. 93, L. 1941. 


53-507. Certain motor vehicles exempted. The provisions of this act 
shall not apply to motor vehicles used by the governor. 


History: En. Sec. 5, Ch. 93, L. 1941; 
amd. Sec. 5, Ch. 211, L. 1953. 


_ 53-508. Duties of state controller. All requisitions for automobile 
purchases shall be submitted to the state controller twice yearly, at such 
times as he may specify and no other requisitions for automobile purchases 
shall be accepted by him, unless the governor shall deem such purchase to 
be an emergency necessity. 

All automobile operating history records shall be entered in the office 
of the state controller, such records to include the purchase price of the 
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vehicle and items of expense incurred in the operation of the vehicle to 
include gas, oil, repairs, labor, storage and service. A complete summary 
of the operating cost and history record of all state-owned automobiles 
and trucks shall be prepared for each fiscal year. 


History: En. Sec. 6, Ch. 93, L. 1941; 
amd. Sec. 6, Ch. 211, L. 1953. 


53-509. Repealed—Chapter 211, Laws of 1953. 


Repeal changed by the act, was repealed by Sec. 
This section (Sec. 7, Ch. 93, L. 1941), 8, Ch. 211, Laws 1953, effective July 1, 
which provided that ‘the duties of the 1953. 
state purchasing agent were not to be 


53-510. Violation a misdemeanor—dismissal. Any state officer or em- 
ployee violating any of the provisicns of this act shall upon conviction 
thereof be guilty of a misdemeanor, and such violator shall upon conviction 
be dismissed from state employment. 


History: En. Sec. 9, Ch. 93, L. 1941; 
amd. Sec. 7, Ch. 211, L. 1953. 


CHAPTER 6 


ADDITIONAL FEES OR TAXES ON MOTOR VEHICLES 


Section 53-601 to 53-614. Expired. 

53-615. Additional fees on trucks, tractors, trailers and semitrailers. 

53-615.1. Three unit combination—fees in lieu of gross weight fees provided 
in 53-615—-marking on tractor. 

53-616. Additional fees on trucks, truck-tractors, trailers and semitrailers from 
other states. 

53-617. Sales tax on new passenger vehicles. 

53-618. Time for payment of fees—half fee after July first. 

53-619. Time for payment of fees by nonresidents. 

53-620. Blank forms furnished county treasurers. 

53-621. Disposition of funds—fee of county treasurer. 

53-622. Expiration date of license—not transferable. 

53-623. Violation of act—penalty—excess weight—unloading or paying of 
deficiency. 

53-624. Enforcement of act. 

53-625. Reciprocity—proportional registration of fleets of motor vehicles en- 
gaged in interstate commerce. 

53-626. Exemptions from act. 

53-627. Purpose of fees—effective date. 

53-628. Trucks, truck-tractor or bus marked with weight or capacity—mark- 
ings on farm, logging, livestock, ready-mix concrete, equipment or 
special vehicles. 

53-629. Additional tax by municipalities prohibited—exception. 

53-630. Permit and transit plates for new vehicles being eieiod by 
drive-away or tow-away methods. 

53-631. Expiration date of permit and plates. 

53-632. Display of plates. 

53-633. List of holders of permits and transit plates to be furnished state 
highway commission by registrar of motor vehicles. 

53-634. One-trip fee in addition to permit and plate fees, payable quarterly. 

53-635. Disposition of funds collected. 
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53-636. Fees provided for are in addition to fees now payable under Title 8, 
Chapter 1. 

53-637. Fees provided for are in lieu of fees payable under Title 53—proviso, 
election to pay fees under sections 53-615 to 53-629. 

53-638. Exemptions from act. 

53-639. Special mobile equipment—exemption from registration and payment 
of fees and charges—identification plate—application—fee—pub- 
licly-owned special mobile equipment. 

53-640. Issuance of identification plate and receipt—contents. 

53-641. Attaching receipt to equipment—inspection. 

53-642. “Special mobile equipment” defined. 

503-643. Expiration date of plate. 


53-601 to 53-614. Expired. 


Compiler’s Note on motor vehicles, were temporary in 
These sections (Secs. 1 to 13, Ch. 208, mature and expired December 31, 1951. For 
Laws 1949), relating to an additional tax present law see sees. 53-615 to 53-629. 


53-615. Additional fees on trucks, tractors, trailers and semitrailers. 
In addition to other fees for the leensing of vehicles, there shall be paid 
and collected annually for each motor truck and truck-tractor, based upon 
the maximum gross loaded weight thereof as set by the licensee in his 
application, the following fees: 


Schedule I: 

Up to 6000 (bs: cue cl ere een oe eer tee ee ..$ 6.00 
6,001 lbs or more, and legs than” *3;000%bs see 10.00 
8,001 Ibs. or more, and tess’ thane 10 000"lbs.... 1 eee 14.00 

10,001 lbs. or more,-and less thanml2 O00R scree eee ee 16.00 

12,001 -1bs,.0or more, and ‘less than Te 000s) si eee 18.00 

14,001 Ibs..or more, and lessithanw6,000s bs 2s5 ee eee 22.00 

16,001 lbs-or more,and less s than 13/000: |[Dsh hee ee eee 30.00 

18,001 lbs. or more, andiless thang20 000 bor 22. eee 40.00 

20,00) Ibs."or more-and less «than 22,000 bs2...0. eens ee 00.00 

22,001 Jbss or, more, and Wless;thane24:000 clbs,25.) 25222. eee 75.00 

24,001 lbs; orsmore, and less) thany26,0000lbs) ee eee 100.00 

26,001-lbsi,or more, Randelessuthann23,000) 1) Sies cre ee ee eee 125.00 

29,00 labs: or. mores andsless than, 30,000). = ee eee eee 165.00 

50;001 lbs or more, and less@than 32;000elis.28.2. 22222 -seeee 210.00 

52,001 lbs: or more, and Jess tham 34)000" pepe eee ee 259.00 

54,001 Jbs.or more, and less :than.36,000 baie keen ee 300.00 

36,001 lbs**or more, ands less {hanes 00m) bees eee eee ee 345.00 

33,001 lbs. om more, and lessathan «40,0000 baie eee ee ee 390.00 

40,00L Ibs. or more; and less"than 42,000"lbs,.. = ee eee 435.00 


In addition to other fees for the licensing of vehicles, there shall be 
paid and collected annually for each trailer and semitrailer, based upon the 
maximum gross loaded weight described above, and as set by the licensee 
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in his application except as otherwise provided in this act the following 
fees: 


Schedule II: 


Trailers Other Than House Trailers. 


bperon4.o00 lbs: piorspersonal suseetes..26 teuerd..eou' 25) 28d, Exempt 
ie pmtone-)00slbswior- commerciale ser saencmeerae tert) oe atins $ 3.50 
Zo lbstommore, sand less pihanaG.000s¢lbs)-... fle ee eek lok 3 4.50 
DUUl sl bs.coremore, and less, tharigessaielpsee + cetetortt ars tae 12.00 

S.UUJelbecoramores and less thane 0000. Ds.82 ax..c 2582.08. aoe 14.00 
TO Les Ota mMOLe. ANd. lOss a1 Wadia O0R) Dei ce es cee coke 16.00 
12 00 alps. orsmore, and less tian sl OOQM0S.. <.sc4.5-.--t detec alas 18.00 
i UU eps ore more..and desc han eho, JOOP IS cs. Hcecseetecscte-ac-aee hee 22.00 
MULLS. Olen Ores. AN eleSsuL ia Dae UUme DS. ee cee to cee alee ner 30.00 
15.00 le lbs eoremore..and>léscothang 0 OOU— bse... 2226.5 tesa 40.00 
ZUCOUImIbs Or more, and lessathan: 220006 Wy See. cs gee eeascceencacsingenn sees 00.00 
Be UAm OS OL TOOTE, Ad, 1CCS LOSI go Ue LUG e a cence one csc an cee sane 75.00 
24,001 Ibs. or more, and less than 26,000 Ibs...................---------¢--0-0-0 100.00 
BO WUIeiDs Or more, and less thal, 2o.W00, OSs. coe 125.00 
co ie Serr MOL, alga leas, (Nate oU, 00s Siete tcc eine 165.00 
BOLOU PelUS OReInOre, anUsless, tialine a O00 IDS. teen cere eee es 210.00 
Se tOs -OreIOLe RAN. Less. (Ndi s OU” LD Seco see cies ts ieee 299.00 
oe UU leloS» or more, and (less than: 3o0,000 1 DSice.. fetes ecrat eee. )---e ose 300.00 
SO;UUIe lbs. Oremoce and lesset ial co Ue DSe. eis eee. 345.00 
BeUGIelDS.-Oramore, and, ess. thame40 U00 i bss. ee ee 390.00 
A000) lbs/or' more, and less than’ 42,000°lbs ea... 435.00 


In addition to other fees for the licensing of vehicles, there shall be 
paid and collected annually for each house trailer, based upon over-all 
length of body as set by the licensee in his application, except as other- 
wise provided in this act, a fee equal to fifty cents (50c) for each foot 
of over-all trailer body length, exclusive of bumpers and hitch. 


Provided, that in addition to the fees provided for in Schedules I and II 
of this act, for each motor truck, truck-tractor, trailer, or semitrailer haul- 
ing loads in excess of forty-two thousand (42,000) pounds and within the 
weight limits specified in section 32-1123, there shall be collected a fee of 
fifty dollars ($50.00) for each two thousand (2,000) pounds, or fraction 
thereof. 

Provided, that in leu of the additional fee provided in this section 
there shall be collected a fee of five dollars ($5.00) on any motor truck, 
truck-tractor, trailer or semitrailer used only for the purpose of trans- 
porting any air compressor, rock crusher, conveyor, hoist, wrecker, donkey 
engine, cook house, tool house or bunk house attached to or made a part 
of such motor truck, trailer or semitrailer. 

Provided further, on motor trucks, trailers and semitrailers, owned and 
operated by ranchers or farmers in the transportation of their own ranch, 
farm, orchard, or dairy products from point of production to market, or 
of supplies, commodities, or equipment to be used on the ranch, farm, 
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orchard, or dairy, or in the infrequent or seasonal transportation by 
one farmer for another for any purpose other than commercial hire of 
products of the farm, orchard or dairy, or of supplies or commodities to 
be used on the farm, orchard or dairy, except motor trucks owned and 
operated by co-operative associations or co-operative marketing associa- 
tions, shall be paid and collected annually a fee equal to twenty per cent 
(20%) of the fees provided in Schedule I and Schedule II above; pro- 
vided, however, the minimum fee under Schedule I and Schedule II shall 
be four dollars ($4.00). The terms “trailers and semitrailers’” as used 
herein shall not include farm wagons. 


Provided further, that there shall be paid and collected annually a 
fee equal to seventy-five per cent (75%) of the fees provided in Schedule 
I and Schedule II above on motor trucks, trailers and semitrailers, used 
exclusively in hauling livestock, logs, ready-mix concrete and pole trailers 
and on “low-boy trailers,” used exclusively for the hauling of equipment 
and on tractors permanently attached to such “low-boy trailers.” 


When the gross weight license fee applied for on any vehicle exceeds 
twenty-four thousand (24,000) pounds, licenses for motor trucks, trailers, 
tractors, pole trailers, or semitrailers may be purchased for a three-months’ 
period for one-fourth (14) the regular fee at the beginning of any quarter 
of the calendar year. For each fee so paid other than at the time of pay- 
ment of the basic license fee, an additional fee of one dollar ($1.00) shall 
be charged. The state highway commission is authorized to establish 
rules and regulations relative to the issuance and display of certificates 
or insignia, which shall state the quarters for which the vehicle is licensed. 


No vehicle licensed under the provisions of this section shall be operated 
over the public highways unless the owner and/or operator thereof within 
ten (10) days after the expiration of any such three-month period apply 
for, and pay the required fee for, a license for an additional three-month 
period, or for the remainder of the year. Any person who operates any 
such vehicle upon the public highways after the expiration of said ten 
(10) days, shall be guilty of a misdemeanor, and in addition shall be 
required to purchase a gross weight license for the vehicle involved at 
the fee covering an entire year’s license for operation thereof, less the 
fees for any period or periods of the year already paid. If, within five (5) 
days thereafter, no license for a full year has been purchased as required 
aforesaid, the Montana highway patrol, county sheriff or city police shall 
impound such vehicle in such manner as may be directed for such cases 
by the supervisor of the Montana highway patrol, until such requirement 
is met. 


Provided further, that there shall be paid and collected annually for 
each bus or auto stage with the exception of school buses the sum of 
seven dollars ($7.00) per seat exclusive of the first seven (7) seats and 
the operator, for the maximum adult seating capacity thereof; provided 
further, that motor vehicles which are regularly used to haul freight and 
passengers shall be taxed upon the basis of the gross weight schedule 
hereinabove established; provided further, that school buses shall not be 
exempt if they enter charter service. 
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History: En. Sec. 1, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 139, L. 1953; amd. Sec. 
1, Ch. 258, L. 1955. 


Increase in Fees 


Appeal by the highway commission from 
a declaratory judgment was dismissed as 
moot where the question was whether or 
not the 1953 amendment which increased 
the truck license fees was effective as to 


53-616 


time of the effective date of the increase, 
since all such licenses expired at the end 
of 1953. Bell v. State Highway Comm., 
128 M 122, 271 P 2d 425, 427. (Dissent- 
ing opinion, 128 M 122, 271 P 2d 425, 427.) 


Collateral References 


State taxation of motor earriers as af- 
fected by commerce clause. 17 ALR 2d 
431. 


licensees who had their license at the 


53-615.1. Three unit combination — fees in lieu of gross weight fees 
provided in 53-615—marking on tractor. In lieu of the gross weight fees 
provided in section 1 of chapter 219 of the Session Laws of 1951, as 
amended by section 1 of chapter 139 of the Session Laws of 1953, or 
as subsequently amended (being section 53-615 of the Revised Codes of 
Montana, 1947), the owner of any motor truck or truck-tractor used or 
to be used on the highways of the state of Montana in connection with 
two (2) trailers or semitrailers at the same time, as a three unit combina- 
tion, shall register all such vehicles to be operated by such owner as 
three unit combinations, in the following manner: 

(1) By paying the registration and fees covering the maximum prac- 
tical gross vehicle weight for such truck or truck-tractor, but not less 
than the actual operating gross weight under the provisions of section 
53-122, section 538-615, and section 53-114, and 

(2) By registering such trailers in accordance with the provisions of 
section 53-114 and section 53-122, and by paying the gross vehicle weight 
fee prescribed for the maximum trailing load in accordance with the pro- 
visions of section 53-615, on each two (2) trailers, on the combined gross 
vehicle weight, computed as a single unit. 

(3) Vehicles on which fees are paid in accordance with this provision 
shall be marked with a distinctive mark to be designated by the highway 
commission and the tractor, truck-tractor, semitrailers or trailer shall 
have marked thereon the gross vehicle weight for which tax has been 
paid but nothing herein shall be construed as authorizing axle loads in 
excess of those provided by section 82-1123. 


History: En. Sec. 1, Ch. 251, L. 1955; 
amd. Sec. 1, Ch. 211, L. 1959. 


53-616. Additional fees on trucks, truck-tractors, trailers and semi- 
trailers from other states. In lieu of other fees for the licensing of 
vehicles, there shall be collected a fee for each motor truck, truck-tractor, 
trailer and semitrailer licensed for that year in another jurisdiction and 
operated upon an itinerant basis in this state upon each entrance into 
the state of Montana, based upon the application of the nonresident op- 
erator, a fee to be computed as follows: 

Five dollars ($5.00) for each trip for the first two hundred (200) 
miles or less, seven dollars and fifty cents ($7.50) for each trip over two 
hundred (200) miles, and up to four hundred (400) miles or less, ten dollars 
($10.00) for each trip over four hundred (400) miles, on any vehicle 
or on each truck, truck-tractor, semitrailer and full trailer in a combina- 
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tion of said vehicles of over six thousand (6,000) pounds gross weight; 
provided, however, such fees shall not apply to any trailer the principal 
use of which is living quarters, temporary or permanent or to any 
vehicle of a carnival which is under contract with a state, county or 
district fair association. 


Such temporary trip permits shall contain such information and be in 
such form and shall be issued under such rules and regulations as may 
be prescribed by the state highway commission, and shall. be displayed 
at all times while such vehicle is being operated on the highways of 
this state by posting the same upon the windshield of each such vehicle 
or in another prominent place thereon where it may be readily legible. 
Provided further, that the state highway commission may limit the op- 
eration of such vehicles in this state to a definite period of time and pro- 
vided further that each trip shall be defined as the total number of miles 
traveled within the state of Montana. 


History: En. Sec. 2, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 177, L. 1955. 


53-617. Sales tax on new passenger vehicles. In consideration of the 
right to use the highways of the state of Montana, there shall be imposed 
upon any or all sales of new passenger motor vehicles, regardless of model 
or the date of said sale, for which a license is sought, and an original 
application for title is made, a new passenger motor vehicle sales tax, as 
follows: 


One and one-half per cent (14%) of the F. O. B. factory list price 
or F. O. B. port of entry list price of the automobile, during the first 
quarter of the year; one and one-eighth per cent (114%) of said lst price 
during the second quarter of the year; and three-fourths (34) of one 
per cent (1%) during the third quarter of the year, and three-eighths 
(3g) of one per cent (1%) during the fourth quarter of the year, this 
assessment to be made when the owner applies for his original Montana 
license through his county treasurer. Provided, however, that in case the 
manufacturer or importer fails to furnish the F. O. B. factory list price 
or F. O. B. port of entry list price the state highway commission is au- 
thorized to use such published price lists as may be available. The proceeds 
from this tax should be remitted to the state treasurer every thirty (30) 
days for credit of the state highway fund. 


The tax herein imposed shall not apply to any motor vehicle assessed 
and described pursuant to the provisions of section 84-406, but except for 
the provisions of that section, said new passenger motor vehicle shall not 
be subject to any other assessment or taxation during the calendar year 
in which the said original application for title is made irrespective of 
whether or not said new passenger motor vehicle is in the state of Montana 
on the first day of January of any such year. 


History: En. Sec. 3, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 103, L. 1959; amd. Sec. 1, 
Ch. 193, L. 1961. 


53-618. Time for payment of fees—half fee after July first. Residents 
of the state of Montana, or nonresidents, who own trucks, trailers or 
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semitrailers, buses or new passenger automobiles and operate the same 
upon the highways of the state of Montana shall at the time they make 
application for their Montana license as provided for in section 53-114, 
pay the fees herein prescribed; provided that said residents or nonresi- 
dents who make application for a license after the first day of July of 
any year shall pay one-half (44) of the fees provided for herein. 


History: En. Sec. 4, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 175, L. 1955. 


53-619. Time for payment of fees by nonresidents. Nonresident owners 
or operators of trucks, trailers and semitrailers shall immediately upon 
their arrival in the state of Montana contact the nearest state highway 
patrol or any state highway commission office or the county sheriff or 
the county treasurer’s office and secure the license and pay the fees as 
in this act prescribed; provided that all fees collected shall immediately 
be remitted to the county treasurer. 


History: En. Sec. 5, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 89, L. 1955. 


53-620. Blank forms furnished county treasurers. It shall be the duty 
of the Montana state highway commission to furnish all county treasurers 
with the following: 


1. Blank application forms and affidavit forms outlining and providing 
for the information needed in each classification of registration required. 


2. Registration, license or certificates in such form as is determined 
most suitable by the Montana highway commission. 


3. Such other forms, stickers, certificates or blanks as in the opinion 
of the Montana highway commission are deemed necessary to carry out 
the provisions of this act. 

History: En. Sec. 6, Ch. 219, L. 1951. 


53-621. Disposition of funds—fee of county treasurer. Hach county 
treasurer in the state of Montana at the time of application to pay the fees 
under this act shall retain five per cent (5%) of the fees so collected for 
the cost of administering this act and the remaining ninety-five per cent 
(95%) shall be remitted monthly to the state treasurer of the state of 
Montana for deposit in the state highway general fund on forms to be 
furnished the county treasurers by the state highway commission of the 
state of Montana. 

History: En. Sec 7, Ch. 219, L. 1951. 


53-622. Expiration date of license—not transferable. The fees for 
every truck, trailer or semitrailer, bus, or automobile registered under this 
act shall expire on December 31st of each year. The certificate, registra- 
tion or license issued hereunder shall be valid only for the period for which 
issued, and is not transferable to another truck, trailer or semitrailer, bus, 
or automobile but is transferable upon the transfer of title or interest of 
the legal owner of the truck, trailer or semitrailer, bus, or automobile; 
provided that if a motor vehicle is destroyed from any cause the fee 
hereunder may be transferred to a replacement vehicle upon such proof 
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as may be required by the state highway commission except that if a 
smaller vehicle is purchased there shall be no refund. 
History: En. Sec. 8, Ch. 219, L. 1951. 


53-623. Violation of act—penalty—excess weight—unloading or pay- 
ing of deficiency. Any owner or operator of a truck, trailer or semi- 
trailer, bus, or automobile who violates any provision of this act shall 
upon conviction thereof be deemed guilty of a misdemeanor and punished 
by a fine of not more than three hundred dollars ($300.00) or by a sen- 
tence of not more than sixty (60) days in the county jail or both. When- 
ever the gross laden weight of any truck, trailer or semitrailer operated 
upon any highway in this state exceeds the gross maximum weight marked 
upon such vehicle pursuant to section 53-628, or exceeds the gross vehicle 
weight as is shown on the owner’s certificate of registration and tax receipt 
pursuant to 53-107, or as is shown on the gross vehicle weight receipt pur- 
suant to section 53-620, the operator thereof shall be subject to the penalties 
mentioned in this section and shall be required to forthwith unload all car- 
oo in excess of the gross maximum weight for which such vehicle is taxed; 
and such excess cargo shall not be reloaded until payment shall have been 
made to the nearest county treasurer of the amount of the deficiency in the 
fee provided for in section 53-615, based upon the gross weight of such 
vehicle immediately before the unloading of such excess cargo, provided it 
does not exceed the legal axle weight. Provided, however, that if the 
eross maximum weight marked upon such vehicle is less than the gross 
vehicle weight shown on the owner’s registration tax receipt or on the gross 
vehicle weight receipt, and such receipt shows the gross vehicle weight fee 
has been paid for the weight stated thereon, there shall be no violation 
for improper marking. 


History: En. Sec. 9, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 226, L. 1959. 


53-624. Enforcement of act. It shall be the duty of the Montana 
state highway patrol and any designated and duly appointed employee 
of the state highway commission to enforce the provisions of this act 
and each member thereof is hereby instructed to make examinations 
and inspection of trucks, trailers and semitrailers, buses, or automobiles 
operating upon the highways in this state, to ascertain whether or not 
the provisions of this law have been complied with. 


History: En. Sec. 10, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 156, L. 1955. 


53-625. Reciprocity—proportional registration of fleets of motor ve- 
hicles engaged in interstate commerce. (a) Reciprocity shall be granted, 
notwithstanding anything to the contrary herein, in accordance with sec- 
tion 53-129. 


(b) Any owner or operator engaged in operating fleets of two or 
more motor vehicles in this state in interstate commerce may license such 
fleet for operation in this state by filing a sworn application with the state 
highway commission and an identical copy with the county treasurer or 
county treasurers of the proper county or counties of licensing declaring 
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the total mileage operated during the preceding calendar year or fiscal 
year, as designated by the state reciprocity board, in this state and in all 
states having on file with the state reciprocity board a valid agreement or 
arrangement providing for proportional payment of the annual fees pro- 
vided in this act. Said statement shall describe and identify each such 
vehicle to be operated in this state during the ensuing license year. At the 
discretion of the state reciprocity board, such interstate fleet may be 
licensed on the basis of proportional vehicle proration or proportional 
dollar proration. For the purpose of this act proportional vehicle proration 
is defined as the licensing of a sufficient number of certain vehicles under 
this section to. produce total fee payments not less than an amount ob- 
tained by applying the proportion of in-state fleet miles to total fleet miles, 
as reported in said statement, to the fees which would otherwise be re- 
quired for total fleet licensing in this state. Proportional dollar proration 
is defined as the payment of sufficient fees under this section to equal 
the amount produced by applying the proportion of in-state fleet miles 
to total fleet miles, as reported in said statement, to the fees which would 
otherwise be required for total fleet licensing in this state. The state high- 
way commission, on payment of the proper fees under this section, shall 
upon payment of a fee of two dollars for each motor vehicle issue distinc- 
tive plates, stickers or other identification for each vehicle named in said 
statement identifying it as an interstate fleet which shall be exempt from 
all further license and weight fee requirements of this state, which may be 
specified in Title 53, Chapter 6, Replacement Volume Number Three (3) 
of the Revised Codes of Montana, 1947, and acts amendatory, provided, 
that each of such vehicles is properly and duly licensed and registered 
in this state or some other state, district, possession or territory of the 
United States or some foreign province, state or country. The proportional 
licensing provisions of this section shall apply to vehicles added to said 
fleet and operated in this state during the lceense year. Montana operators 
electing to license an interstate fleet shall comply with all requirements of 
this section relating to the payment of property taxes on his entire fleet. 


Mileage proportions for interstate fleets not operated in this state 
during the preceding year will- be determined by the state highway com- 
mission upon the sworn application of the applicant on forms to be sup- 
plied by the state highway commission, which will show the operations 
of the preceding year in other states and the estimated operation in Mon- 
tana or if no operations were conducted the previous year a full state- 
ment of the proposed method of operation. 


Any owner or operator complying with and being granted proportional 
licensing shall preserve the records on which the application is made for 
a period of four (4) full years following the year upon which said applica- 
tion is based. Upon request of the state highway commission, the owner 
or operator agrees to make such records available to the state highway 
commission at its offices for audit as to accuracy of computation and pay- 
ments, or to pay the costs of an audit by the state highway commission or 
its duly appointed representative at the home office of the owner or oper- 
ator. If by audit, it is determined that the owner or operator should have 
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licensed more vehicles or paid higher fees in Montana under provisions 
of this paragraph, the state highway commission may deny such owner 
or operator the right of any further benefits by reason of any reciprocal 
agreement or arrangement until the fees for such additional vehicle or 
vehicles which should have been licensed are paid to the state highway 
commission. <All license fees which should have been paid under the pro- 
visions of this paragraph shall be a lien upon-all the property of the 
owner or operator and such lien shall attach at the time the license fees 
shall be determined by the state highway commission and shall have the 
effect of an execution duly levied on such property of the owner or operator 
and shall so remain until said additional fees, so determined, are paid or the 
property sold for the payment thereof. 

(c) The license and weight fees provided for in this act shall mean 
the fees specified in Title 53, Chapter 6, Replacement Volume Number 
Three (8) of the Revised Codes of Montana, 1947, and acts amendatory. 


History: En. Sec. 11, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 231, L. 1957. 


53-626. Exemptions from act. Motor vehicles operating exclusively 
for transportation of persons for hire within the limits of incorporated 
cities or towns and within fifteen (15) miles from such limits shall be 
exempt from the provisions of this act; provided that motor vehicles 
brought or driven into Montana by any nonresident migratory bona fide 
agricultural worker temporarily employed in agricultural work in this 
state where said motor vehicles are used exclusively for transportation of 
agricultural workers shall likewise be exempt from the provisions of this 
act. 

History: En. Sec. 12, Ch. 219, L. 1951. 


53-627. Purpose of fees—effective date. The fees provided in this act 
are in consideration of the right to use the highways of the state of 
Montana, and this act shall be in full force and effect from and after the 
first day of January, 1952. 

History: En. Sec. 13, Ch. 219, L. 1951. 


53-628. Trucks, truck-tractor or bus marked with weight or capacity 
—markings on farm, logging, livestock, ready-mix concrete, equipment or 
special vehicles. Each truck, truck-tractor or bus shall have permanently 
marked in clearly visible letters and numbers at least two (2) inches 
in height on the driver’s side of said vehicle, the maximum gross weight 
or maximum gross weight of the combinations of vehicles or seating 
capacity for which said vehicle is taxed under this act. Any such vehicle 
registered and taxed as a farm, logging, livestock, ready-mix concrete, 
low-boy or special fee vehicle shall have in addition thereto, and equally 
visible, the words “Farm Vehicle,’ “Logging Vehicle,” “Livestock Ve- 
hicle,” ‘Mixer Vehicle,” “Equipment Vehicle” or “Special Vehicle.” 


History: En. Sec. 14, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 104, L. 1957. 


53-629. Additional tax by municipalities prohibited—exception. Mu- 
nicipalities shall not levy, assess, collect or charge any additional tax 
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other than herein prescribed upon intrastate or interstate carriers of 
persons or property for hire whether such earriers operate between munici- 
palities or through a municipality and other municipalities. No intrastate 
or interstate carrier shall be exempt hereby from paying a parking, curb 
or ad valorem property tax levied by any municipality. 

History: En. Sec. 15, Ch. 219, L. 1951. 


53-630. Permit and transit plates for new vehicles being transported 
by drive-away or tow-away methods. Every person, firm, partnership or 
corporation, regularly and lawfully engaged in the transportation of new 
vehicles over the highways of this state from manufacturing or assembly 
points to agents of manufacturers and dealers in this state or in other 
states, territories, foreign countries or provinces, by the drive-away or tow- 
away methods, where such vehicles being driven, towed or transported by 
the saddle-mount, tow-bar or full-mount methods, or any lawful combina- 
tion thereof, will be transported over the highways of the state of Montana 
but once, may annually apply to the registrar of motor vehicles for a per- 
mit to use the highways of this state, and shall pay, upon filing such appli- 
cation, a fee of one hundred dollars. Upon processing of the application, 
the registrar of motor vehicles shall issue an annual permit to the applicant. 
The permit holder may also apply to the registrar of motor vehicles for a 
sufficient number of distinctive transit plates or devices showing the permit 
number for identification of the vehicles being transported by the permit 
holder, and such plates or devices may be used on any vehicle being driven, 
towed or transported by and under the control of the permit holder. The 
registrar of motor vehicles shall collect the additional sum of one dollar 
for each pair of transit plates or devices applied for and issued. The regis- 
trar of motor vehicles shall retain the permit and plate fees to defray costs 
of administering this act. 

History: En. Sec. 1, Ch. 133, L. 1953. 


53-631. Expiration date of permit and plates. The permit and transit 
plates or devices expire on December 31st of each year. 
History: En. Sec. 2, Ch. 133, L. 1953. 


53-632. Display of plates. Each vehicle or combination of vehicles 
transported over the highways of the state of Montana by the permit holder 
shall display in a prominent position thereon, the distinctive transit plates 
or devices, the towing vehicle displaying such on the front thereof and a 
towed vehicle on the rear thereof. 

History: En. Sec. 3, Ch. 133, L. 1953. 


53-633. List of holders of permits and transit plates to be furnished 
state highway commission by registrar of motor vehicles. The registrar of 
motor vehicles shall furnish the state highway commission with a list of the 
permit holders and of the transit plates or devices issued to such permit 
holders. 

History: En. Sec. 4, Ch. 133, L. 1953. 


53-634. One-trip fee in addition to permit and plate fees, payable quar- 
terly. In addition to the permit and plate fees, a permit holder using same 
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shall pay to the registrar of motor vehicles, a one-trip fee of five dollars per 
driven vehicle, such being payable quarterly upon such forms as recom- 
mended or supplied by the registrar of motor vehicles, for that purpose, 
and such payment shall be made within fifteen days following the end of 
each quarter. 

History: En. Sec. 5, Ch. 133, L. 1953. 


53-635. Disposition of funds collected. The registrar of motor vehicles 
shall retain five per cent of the funds collected in payment of the trip fees 
to defray costs of administration, and the remaining ninety-five per cent 
shall be remitted monthly, on or before the fifteenth day of the month after 
collection, to the treasurer of the state of Montana for deposit in the state 
highway fund. 

History: En. Sec. 6, Ch. 133, L. 1953. 


53-636. Fees provided for are in addition to fees now payable under 
Title 8, Chapter 1. The fees herein provided are in addition to any fees 
now payable by for-hire carriers under the provisions of chapter 1, Title 
8, Revised Codes of Montana, 1947, as amended. 

History: En. Sec. 7, Ch. 133, L. 1953. 


53-637. Fees provided for are in lieu of fees payable under Title 53— 
proviso, election to pay fees under sections 53-615 to 53-629. The fees pro- 
vided in this act are in lieu of all other fees including those which might 
be payable under the provisions of Title 58, Revised Codes of Montana, 
1947, as amended, or sections 53-615 to 53-629 as amended, and are de- 
elared to be in consideration of the right to use the highways of the 
state of Montana, provided however, that any such person, firm, partner- 
ship or corporation may elect to pay the fees payable under the provisions 
of sections 53-615 to 53-629, as amended, in lieu of complying with the 
provisions of this act. 

History: En. Sec. 8, Ch. 133, L. 1953. 


53-638. Exemptions from act. This act shall not apply to vehicles 
regularly used in the hauling of vehicles by the truck-away method nor 
to the vehicles so transported, vehicles operated under dealers’ licenses 
or plates, vehicles registerable under any other provisions of law, or to any 
person not issued a permit hereunder. 

History: En Sec. 9, Ch. 133, L. 1953. 


53-639. Special mobile equipment—exemption from registration and 
payment of fees and charges—identification plate—application—fee— 
publicly-owned special mobile equipment. Every person, firm, partnership, 
or corporation who owns, leases, or rents special mobile equipment as 
hereinafter defined, and occasionally moves said equipment on, over, or 
across the highways of the state of Montana shall not be subject to reg- 
istration of said equipment nor be required to pay the fees and charges 
provided for by chapter 219 of the Session Laws of the Thirty-second 
Legislative Assembly of the state of Montana, 1951, 53-615 to 53-629, as 
the same is [are] now, or may hereafter be, amended, but prior to any 
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movement on the highways, each piece of such equipment shall display 
an equipment identification plate attached thereto. Annual application 
for the identification plate shall be made to the county treasurer prior to 
or before any such piece of equipment is moved over the highway, on a 
form furnished by the registrar of motor vehicles, together with the pay- 
ment of a fee of five dollars ($5.00). The fees collected under this act 
shall belong to the general road fund of the county and be for the use 
and benefit of that fund. Provided, that publicly-owned special mobile 
equipment and equipment and implements of husbandry designed and 
used exclusively by an owner in the conduct of his own farming operations 
are exempt from the provisions of this act. 
History: En. Sec. 1, Ch. 183, L. 1955. 


53-640. Issuance of identification plate and receipt—contents. The 
county treasurer shall issue to each applicant a single metal plate with 
a distinguishing number and a receipt for the fee collected, which receipt 
shall contain the name and address of the applicant, the number of the 
plate issued, the serial number of the equipment and a‘brief description 
of the same. 

History: En. Sec. 2, Ch. 183, L. 1955. 


53-641. Attaching receipt to equipment—inspection. The receipt shall 
be carried in a suitable container attached to the equipment or immediately 
available for inspection of any peace officer or highway patrolman. 

History: En. Sec. 3, Ch. 183, L. 1955. 


53-642. “Special mobile equipment” defined. ‘Special mobile equip- 
ment” means every vehicle not designed or used primarily for the trans- 
portation of persons or property and incidentally operated or moved 
over the highways, including road construction equipment or maintenance 
machinery, ditch-digging apparatus, well-boring apparatus and concrete 
mixers. The foregoing enumeration shall be deemed partial and shall 
not operate to exclude other such vehicles which are within the general 
terms of this section; provided, that the term “special mobile equipment” 
does not include any of the following: rie 


(a) A vehicle such as a truck, truck-tractor, trailer, or semitrailer, 
originally designed for the transportation of aS or property to which 
machinery has been attached ; 

(b) Dump truck and truck-mounted transit mixers, or any rubber- 
tired truck or trailer, self-propelled, .or towed, from which machinery 
can be removed and such vehicle used to transport persons .or property. 
_ History: En. Sec. 4, Ch. 183, L. 1955. 


53-643. Expiration date of plate. The identification plate for special 
mobile equipment shall expire on December thirty-first of each year in 
which it was issued. 

History: En. Sec. 5, Ch. 183, L. 1955. 
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TITLE 54 
NARCOTIC DRUGS 


Chapter 1. Uniform Drug Act—regulation, possession and sale of narcotics, 54-101 to 
54-128. 

2. Narcotic education section of the state board of health, Repealed—Section 

5, Chapter 104, Laws of 1949 and Section 28, Chapter 264, Laws of 1955. 


CHAPTER 1 


UNIFORM DRUG ACT—REGULATION, POSSESSION AND 
SALE OF NARCOTICS 


Section 54-101. Definitions, words and phrases. 
54-102. Acts prohibited. 
54-103. Manufacturers and wholesalers. 
54-104. Qualification for licenses. 
54-105. Sale on written orders. 
54-106. Sales by apothecaries. 
54-107. Professional use of narcotic drugs. 
54-108. Preparations exempted. 
54-109. Record to be kept. 
54-110. Labels. 
54-111. Authorized possession of narcotic drugs by individuals. 
54-112. Issuance and execution of search warrant—seizure of narcotic drugs. 
54-113. Hearing of return—disposal of narecotie drugs and other articles seized. 
54-114. Duty of peace officers to arrest offenders and seize narcotic drugs. 
54-115. Replevin of narcotic drugs and other property forbidden. 
54-116. Fines and costs a lien on property—disposal of. 
54-117. Persons and corporations exempted. 
54-118. Common nuisances. 
54-119. Narcotic drugs to be delivered to state official, ete. 
54-120. Notice of conviction to be sent to licensing board. 
54-121. Records confidential. 
54-122. Fraud or deceit. 
54-123. Exceptions and exemptions not required to be negatived. 
54-124. Enforcement and _ co-operation. 
04-125. Penalties. 
54-126. Effect of acquittal or conviction under federal narcotic laws. 
54-127. Interpretation. 
54-128. Name of act. 


54-101. Definitions, words and phrases. The following words and 
phrases, as used in this act shall have the following meanings, unless the 
context otherwise requires: 

(1) “Person” includes any corporation, association, copartnership, or 
one or more individuals. 

(2) “Physician” means a person authorized by law to practice medicine 
in this state and any other person authorized by law to treat sick and in- 
jured human beings in this state and to use narcotic drugs in connection 
with such treatment. 

(3) “Dentist” means a person authorized by law to practice dentistry 
in this state. 
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(4) “Veterinarian” means a person authorized by law to practice 
veterinary medicine in this state. 

(5) “Manufacturer” means a person who by compounding, mixing, 
cultivating, growing, or other process, produces or prepares narcotic drugs, 
but does not include an apothecary who compounds narcotic drugs to be 
sold or dispensed on prescriptions. 

(6) “Wholesaler” means a person who supplies narcotic drugs that he 
himself has not produced or prepared, on official written orders, but not 
on prescription. 

(7) “Apothecary” means a licensed pharmacist as defined by the laws 
of this state and, where the context so requires, the owner of a store or 
other place of business where narcotic drugs are compounded or dispensed 
by a licensed pharmacist; but nothing in this act shall be construed as con- 
ferring on a person who is not registered nor licensed as a pharmacist any 
authority, right, or privilege, that is not granted to him by the pharmacy 
laws of this state. 

(8) “Hospital” means an institution for the care and treatment of 
the sick and injured, approved by the Montana state board of pharmacy 
as proper to be entrusted with the custody of narcotic drugs and the 
professional use of narcotic drugs under the direction of a physician, 
dentist, or veterinarian. 

(9) “Laboratory” means a laboratory approved by the Montana state 
board of pharmacy as proper to be entrusted with the custody of narcotic 
drugs and the use of narcotic drugs for scientific and medical purposes 
and for purposes of instruction. 

(10) “Sale” includes barter, exchange, or gift, or offer therefor, and 
each such transaction made by any person, whether as principal, proprietor, 
agent, servant or employee. 

(11) ‘Coca leaves” includes cocaine and any compound, manufacture, 
salt, derivative, mixture, or preparation of coca leaves, except derivatives 
of coca leaves which do not contain cocaine, ecgonine, or substances from 
which cocaine or ecgonine may be synthesized or made. 

(12) “Opium” includes morphine, codeine, and heroin, and any com- 
pound, manufacture, salt, derivative, mixture or preparation of opium, but 
does not include apomorphine or any of its salts. 

(13) “Cannabis” includes all parts of the plant cannabis sativa L., 
whether growing or not; the seeds thereof; the resin extracted from any 
part of such plant; and every compound, manufacture, salt, derivative, 
mixture, or preparation of such plant, its seeds, or resin, but shall not in- 
elude the mature stalks of such plant, fiber produced from such stalks, oil 
or cake made from the seeds of such plant, or any other compound, manu- 
facture, salt, derivative, mixture or preparation of such mature stalks 
(except the resin extracted therefrom), fiber, oil, or cake, or the sterilized 
seed of such plant which is incapable of germination. 

(14) “Nareotic drugs” means coca leaves, opium, cannabis, mari- 
huana, Indian hemp, insonipecaine, amidone, isoamidone, keto-bemidone, 
and every substance neither chemically nor physically distinguishable 
from them; any other drugs to which the federal narcotic laws may now 
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apply; and any drug found by the state board of health, after reasonable 
notice and opportunity for hearing, to have an addiction-forming or addic- 
tion-sustaining liability similar to morphine or cocaine, from the effective 
date of determination of such finding by said state board of health. 

(15) “Isonipecaine”’ means any substance identified chemically as 1- 
methy]l-4-phenyl-piperidine-4-carboxylic acid ethyl ester, or any salt thereof 
by whatever trade name designated. 

(16) ‘“Amidone” means any substance identified chemically as (4-4- 
diphenyl-6-dimethylamino-heptanone-8), or any salt thereof, by whatever 
trade name designated. 

(17) “Isoamidone” means any substance identified chemically as (4-4- 
dyphenyl-5-methyl-6-dimethylamino-hexanone-3), or any salt thereof, by 
whatever trade name designated. 

(18) ‘“Keto-bemidone” means any substance identified chemically as 
(4-(3-hydroxyphenyl)-1-methyl-4-piperidyl ethyl ketone hydrochloride) or 
any salt thereof, by whatever trade name designated. 

(19) “Federal Narcotic Laws” means the laws of the United States 
relating to opium, coca leaves, and other narcotic drugs. 

(20) “Official written order” means an order written on a form 
provided for that purpose by the United States commissioner of narcotics, 
under any laws of the United States making provision therefor, if such 
order forms are authorized and required by federal law, and if no such 
order form is provided, then on an official form provided for that purpose 
by the Montana state board of pharmacy. 

(21) “Dispense” includes distribute, leave with, give away, dispose of, 
or deliver. 

(22) “Registry number” means the number assigned to each person 
registered under the federal narcotic laws. 


History: En. Sec. 1, Ch. 176, L. 1937; and also adopted in the District of Colum- 
amd. Sec. 1, Ch. 146, L. 1941; amd. Sec. bia and Puerto Rico. 
1, Ch. 12, L. 1949; amd. Sec. 1, Ch. 174, 


L. 1953; amd. Sec. 1, Ch. 7, L. 1955; Collateral References 

earlier acts were secs. 3189 to 3193, and Poisons€=2. 

secs. 3199 to 3202.6, R. C. M. 1935. 72 C.J.S. Poisons § 4. 
NOTE.—Uniform State Law. Sections Liability of seller or manufacturer of 


54-101 to 54-118 constitute the “Uniform drugs for injuries as affected by buyer’s 
Narcotic Drug Act” approved by the Na-_ or user’s allergy or unusual susceptibility 
tional Conference of Commissioners on to injury from article. 26 ALR 2d 978. 
Uniform State Laws in 1932 and adopted Entrapment to commit offense with re- 
in all the states except California, Mis- spect to narcotics law. 33 ALR 2d 883. 
sissippi, New Hampshire and Pennsylvania 


54-102. Acts prohibited. It shall be unlawful for any person to manu- 
facture, possess, knowingly permit to grow, have under his control, sell, 
prescribe, administer, dispense, or compound any narcotic drug, except as 
authorized in this act. 

History: En. Sec. 2, Ch. 176, L. 1937. Cross-Reference 


Keeping or resorting to place where 
narcotic drugs are used, penalty, sec. 94- 
35-148. 


54-103. Manufacturers and wholesalers. No person shall manufacture, 
compound, mix, cultivate, grow, or by any other process produce or 
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prepare narcotic drugs, and no person as a wholesaler shall supply the 
same, without having first obtained a license so to do from the Montana 
state board of pharmacy. 


History: En. Sec. 3, Ch. 176, L. 1937; 
amd. Sec. 2, Ch. 7, L. 1955. 


54-104. Qualification for licenses. No license shall be issued under the 
foregoing section unless and until the applicant therefor has furnished 
proof satisfactory to the Montana state board of pharmacy: 


(a) That the applicant is of good moral character or, if the applicant 
be an association or corporation, that the managing officers are of good 
moral character. . 


(b) That the applicant is equipped as to land, buildings, and parapher- 
nalia properly to carry on the business described in his application. 


No license shall be granted to any person who has within five (5) 
years been convicted of a willful violation of any law of the United 
States, or of any state, relating to opium, coca leaves, or other narcotic 
drugs, or to any person who is a narcotic drug addict. The Montana 
state board of pharmacy may suspend or revoke any license for cause. 


History: En. Sec. 4, Ch. 176, L. 1937; 
amd. Sec. 3, Ch. 7, L. 1955. 


54-105. Sale on written orders. (1) A duly licensed manufacturer or 
wholesaler may sell and dispense narcotic drugs to any of the following 
persons, but only on official written orders: 


(a) To a manufacturer, wholesaler or apothecary. 

(b) Toa physician, aeruist or veterinarian. 

(c) To a person in charge of a hospital, but only for use by or in 
that hospital. 

(d) To a person in charge of a laboratory, but only for use in that 
laboratory for scientific and medical purposes. 

(2) <A duly licensed manufacturer or wholesaler may sell narcotic 
drugs to any of the following persons: 

(a) On a special written order accompanied by a certificate of exemp- 
tion, as required by the federal narcotic laws, to a person in the employ 
of the United States government or of any state, territorial, district, 
county, municipal, or insular government, purchasing, receiving, possessing, 
or dispensing narcotic drugs by reason of his official duties. 

(b) To a master of a ship or a person in charge of any aircraft upon 
which no physician is regularly employed,'‘or to a physician or surgeon 
duly licensed in some state, territory, or the District of Columbia to 
practice his profession, or to a retired commissioned medical: officer of the 
United States army, navy, or public health service employed upon such 
ship or aircraft, for the actual medical needs of persons on board such 
ship or aircraft, when not in port. Provided, such narcotic drugs shall be 
sold to the master of such ship or person in charge of such aircraft or to 
a physician, surgeon, or retired commissioned medical officer of the United 
States army, navy, or public health service employed upon such ship or 
aircraft only in pursuance of a special order form approved by a commis- 
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sioned medical officer or acting assistant surgeon of the United States 
public health service. 

(c) To a person in a foreign country if the provisions of the federal 
narcotic laws are complied with. 

(3) Use of official written orders. An official written order for any 
narcotic drug shall be signed in duplicate by the person giving said order 
or by his duly authorized agent. The original shall be presented to the 
person who sells or dispenses the narcotic drug or drugs named therein. In 
event of the acceptance of such order by said person, each party to the 
transaction shall preserve his copy of such order for a period of two (2) 
years in such a way as to be readily accessible for inspection by any public 
officer or employee engaged in the enforcement of this act. It shall be 
deemed a compliance with this subsection if the parties to the transaction 
have complied with the federal narcotic laws, respecting the requirements 
governing the use of order forms. 

(4) Possession lawful. Possession of or control of narcotic drugs 
obtained as authorized by this section shall be lawful if in the regular 
course of business, occupation, profession, employment, or duty of the 
possessor. 

(5) <A person in charge of a hospital or of a laboratory, or in the 
employ of this state or of any other state, or of any political subdivision 
thereof, or a master of a ship or a person in charge of any aircraft upon 
which no physician is regularly employed or a physician or surgeon duly 
licensed in some state, territory, or the District of Columbia, to practice 
his profession, or a retired commissioned medical officer of the United 
States army, navy, or public health service employed upon such ship or 
aircraft who obtains narcotic drugs under the provisions of this section or 
otherwise, shall not administer nor dispense, nor otherwise use such drugs, 
within this state, except within the scope of his employment or official 
duty, and then only for scientific or medicinal purposes and subject to the 
provisions of this act. 


History: En. Sec. 5, Ch. 176, L. 1937; Morphine and opium, restrictions on sale 
amd. Sec. 2, Ch. 146, L. 1941. by druggists, secs. 66-1514, 66-1515. 
Penalty for unlawful sale of narcotic 
Cross-References drugs, see. 94-35-199. 
Cities may regulate sale and use, sec. Restrictions on sale by prescription, sec. 
11-963. 66-1514. 


54-106. Sales by apothecaries. (1) An apothecary, in good faith, may 
dispense and sell narcotic drugs to any person upon a written prescription 
of a physician, dentist, or veterinarian, dated and signed by the person 
prescribing on the day when issued and bearing the full name and address 
of the patient for whom, or of the owner of the animal for which, the 
drug is dispensed, and the full name, address, and registry number under 
the federal narcotic laws of the person prescribing, if he is required 
by those laws to be so registered. If the prescription be for an animal, 
it shall state the species of animal for which the drug is prescribed. The 
person filling the prescription shall write the date of filling and his own 
signature on the face of the prescription. The prescription shall be re- 
tained on file by the proprietor of the pharmacy in which it is filled for 
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a period of two (2) years, so as to be readily accessible for inspection by 
any public officer or employee engaged in the enforcement of this act. The 
prescription shall not be refilled. 


(2) The legal owner of any stock of narcotic drugs in a pharmacy, 
upon discontinuance of dealing in said drugs, may sell said stock to a 
manufacturer, wholesaler, or apothecary, but only on an official written 
order. 


(3) An apothecary, only upon an official written order, may sell to 
a physician, dentist, or veterinarian, in quantities not exceeding one 
ounce at any one time, aqueous or oleaginous solutions of which the 
content of narcotic drugs does not exceed a proportion greater than twenty 
per cent (20%) of the complete solution to be used for medical purposes. 
(4) Whenever any narcotic drug is permitted to be sold without a 
written order under the federal law and regulations, it shall be deemed 
a compliance with the subsection if the apothecary dispenses and sells 
narcotic drugs upon a prescription given orally by a physician, dentist 
or veterinarian, if in so doing the federal law and regulations relating 
to the dispensing and sale of narcotic drugs when prescribed orally are 
complied with by all parties to the transaction. 
History: En. Sec. 6, Ch. 176, L. 1937; Collateral References 
amd, Sec. 4, Ch. 7, L. 1955. Right of action at common law for 
damage sustained by plaintiff in conse- 


quence of sale or gift of habit-forming 
drugs to another. 75 ALR 2d 834. 


54-107. Professional use of narcotic drugs. (1) Physicians and Den- 
tists. A physician or a dentist, in good faith and in the course of his 
professional practice only, may prescribe, administer, and dispense narcotic 
drugs, or he may cause the same to be administered by a nurse or intern 
under his direction and supervision. 

(2) Veterinarians. A veterinarian, in good faith and in the course of 
his professional practice only, and not for use by a human being, may 
prescribe, administer, and dispense narcotic drugs, and he may cause them 
to be administered by an assistant or orderly under his direction and 
supervision. 

History: En. Sec. 7, Ch. 176, L. 1937. 


54-108. Preparations exempted. Except as otherwise in this act specif- 
ically provided, this act shall not apply to the following cases: 

Administering, dispensing, or selling at retail any medicinal preparation 
that contains in one fluid ounce, or if a solid or semisolid preparation, in 
one avoirdupois ounce, not more than one grain of codeine or of any of its 
salts, or not more than one-sixth grain of dihydrocodeinone or any of its 
salts. 

The exemption authorized by this section shall be subject to the follow- 
ing conditions: (1) that the medicinal preparation administered, dis- 
pensed, or sold, shall contain, in addition to the narcotic drug in it, some 
drug or drugs conferring upon it medicinal qualities other than those 
possessed by the narcotic drug alone; and (2) that such preparation shall 
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be administered, dispensed, and sold in good faith as a medicine, and not 
for the purpose of evading the provisions of this act. 

Nothing in this section shall be construed to limit the quality of codeine 
or of any of its salts that may be prescribed, administered, dispensed, or 
sold, to any person or for the use of any person or animal, when it is 
prescribed, administered, dispensed, or sold, in compliance with the general 
provisions of this act. 


History: En. Sec. 8, Ch. 176, L. 1937; 
amd. Sec. 3, Ch. 146, L. 1941; amd. Sec. 2, 
Ch. 174, L. 1953. 


54-109. Record to be kept. (1) Physicians, Dentists, Veterinarians, 
and Other Authorized Persons. Every physician, dentist, veterinarian, or 
other person who is authorized to administer or professionally use nar- 
cotic drugs, shall keep a record of such drugs received by him, and a 
record of all such drugs administered, dispensed, or professionally used 
by him otherwise than by prescription.- It shall, however, be deemed a 
sufficient compliance with this subsection if any such person using small 
quantities of solutions or other preparations of such drugs for local appli- 
cation, shall keep a record of the quantity, character, and potency of such 
solutions or other preparations purchased or made up by him, and of the 
dates when purchased or made up, without keeping a record of the amount 
of such solution or other preparation applied by him to individual patients. 

Provided: That no record need be kept of narcotic drugs administered, 
dispensed, or professionally used’ in the treatment of any one patient, 
when the amount administered, dispensed, or professionally used for that 
purpose does not exceed in any forty-eight (48) consecutive hours, (a) 
four (4) grains of opium, or (b) one-half (42) of a grain of morphine 
or any of its salts, or (c) two (2) grains of codeine or of any of its 
salts, or (d) one-fourth (14) of a grain of heroin or of any of its salts, or 
(e) one (1) grain of extract of cannabis or one (1) grain of any more po- 
tent derivative or preparation of cannabis, or (f) a quantity of any other 
narcotic drug or any combination of narcotic drugs that does not exceed 
in pharmacologic potency any one of the drugs named above in the quan- 
tity stated. | 

(2) Manufacturers and Wholesalers. Manufacturers and wholesalers 
shall keep records of all narcotic drugs compounded, mixed, cultivated, 
grown, or by any other process produced or prepared, and of all narcotic 
drugs received and disposed of by them, in accordance with the provisions 
of subsections 5 of this section. 

(3) Apothecaries. Apothecaries shall keep records of all narcotic 
drugs received and disposed of by them in accordance with the provisions 
of subsection 5 of this section. 

(4) Vendors of Exempted Preparations. Every person who purchases 
for resale, or who sells narcotic drug preparations exempted by section 
04-108, shall keep a record showing the quantities and kinds thereof re- 
ceived and sold, or disposed of otherwise, in accordance with the pro- 
visions of subsection 5 of this section. 

(5) Form and Preservation of Records. The form of records shall be 
prescribed by the Montana state board of pharmacy. The record of 
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narcotic drugs received shall in every case show the date of receipt, the 
name and address of the person from whom received, and the kind and 
quantity of drugs received; the kind and quantity of narcotic drugs 
produced or removed from process of manufacture, and the date of 
such production or removal from process of manufacture; and the record 
shall in every case show the proportion of morphine, cocaine, or ecgonine 
contained in or producible from crude opium or coca leaves received 
or produced; and the proportion of resin contained in or producible 
from the dried flowering or fruiting tops of the pistillate plant Cannabis 
Sativa L., from which the resin has not been extracted, received or 
produced. The record of all narcotic drugs sold, administered, dispensed, 
or otherwise disposed of, shall show the date of selling, administering, 
or dispensing, the name and address of the person to whom, or for whose 
use, or the owner and species of animal for which the drugs were sold, 
administered or dispensed, and the kind and quantity of drugs. Every 
such record shall be kept for a period of two (2) years from the date 
of the transaction recorded. The keeping of a record required by or 
under the federal narcotic laws, containing substantially the same informa- 
tion as is specified above, shall constitute compliance with this section, 
except that every such record shall contain a detailed list of narcotic 
drugs lost, destroyed, or stolen, if any, the kind and quantity of such 
drugs, and the date of the discovery of such loss, destruction, or theft. 


History: En Sec. 9, Ch.°176, L.. 1937; 
amd. Sec. 5, Ch. 7, L. 1955. 


54-110. Labels. (1) Whenever a manufacturer sells or dispenses a 
nareotic drug, and whenever a wholesaler sells or dispenses a narcotic drug 
in a package prepared by him, he shall securely affix to each package in 
which that drug is contained a label showing in legible English the name 
and address of the vendor and the quantity, kind and form of narcotic 
drug contained therein. No person, except an apothecary for the purpose 
of filling a prescription under this act, shall alter, deface, or remove any 
label so affixed. 


(2) Whenever an apothecary sells or dispenses any narcotic drug on 
a prescription issued by a physician, dentist, or veterinarian, he shall affix 
to the container in which such drug is sold or dispensed, a label showing 
his own name, address, and registry number, or the name, address, and 
registry number of the apothecary for whom he is lawfully acting; the 
name and address of the patient or, if the patient is an animal, the name 
and address of the owner of the animal and the species of the animal; the 
name, address, and registry number of the physician, dentist, or veteri- 
narian, by whom the prescription was written; and such directions as may 
be stated on the prescription. No person shall alter, deface, or remove any 
label so affixed. 
History: En. Sec. 10, Ch. 176, L. 1937. 


54-111. Authorized possession of narcotic drugs by individuals. A 
person to whom or for whose use any narcotic drug has been prescribed, 
sold, or dispensed, by a physician, dentist, apothecary, or other person 
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authorized under the provisions of section 54-105, and the owner of any 
animal for which any such drug has been prescribed, sold, or dispensed, by 
a veterinarian, may lawfully possess it only in the container in which it 
was delivered to him by the person selling or dispensing the same. 

History: En. Sec. 11, Ch. 176, L. 1937. 


54-112. Issuance and execution of search warrant—seizure of narcotic 
drugs. If upon the sworn complaint of any person, it shall be made to 
appear to any judge of the district court that there is probable cause to 
believe that narcotic drugs are being manufactured, sold, exchanged, given 
away, bartered, or otherwise disposed of, or kept contrary to law, such 
judge shall, with or without the approval of the county attorney, issue 
a warrant directed to any peace officer in the county commanding him to 
search the premises designated and described in such complaint and war- 
rant, and to seize all narcotic drugs there found, together with vessels and 
vehicles in which it is contained, and all implements, furniture, fixtures 
and other articles used or kept for the illegal manufacture, sale, barter, 
exchange, giving away, furnishing, or otherwise disposing of such narcotic 
drugs and to safely keep the same, and to make a return of said warrant 
within three days, showing all acts and things done thereunder, with a 
particular statement of all narcotic drugs, implements, furniture, fixtures, 
vehicles, and other articles seized, and the name of the person or persons in 
whose possession the same were found, if any, and if no person be found in 
the possession of the same, the return shall so state. No warrant shall be 
issued to search a private dwelling occupied as such, unless some part of it 
is used as a store or shop, hotel or boardinghouse, or for any other purpose 
than a private residence, or unless such residence is a place of public 
resort. A copy of said warrant shall be served upon the person or persons 
found in possession of any such narcotic drugs, furniture, fixtures, vehicles, 
or articles so seized, and if no person be found in possession thereof, a copy 
of said warrant shall be posted on the door of the building or room 
wherein the same were found, or if there be no door, then in any conspic- 
uous place upon the premises. 

History: En. Sec. 12, Ch. 176, L. 1937. Collateral References 


Searches and Seizures¢=3. 
79 C.J.S. Searches and Seizures § 65. 


04-113. Hearing of return—disposal of narcotic drugs and other ar- 
ticles seized. Upon the return of the warrant as provided in the last 
preceding section, the judge shall fix the time, not less than ten days nor 
more than twenty days thereafter, for the hearing of said return, when 
the court shall proceed to hear and determine whether or not the imple- 
ments, furniture, fixtures, vehicles, or other articles so seized, or any part 
thereof, were used or in any manner kept or possessed by any person with 
the intention of violating any of the provisions of the laws of this state 
relating to narcotic drugs. At such hearing any person claiming any 
interest in any of the implements, furniture, fixtures, vehicles, or other 
articles seized, may appear and be heard upon filing a verified claim setting 
forth particularly the character and extent of his interest, but upon such 
hearing the sworn complaint or affidavit upon which the search warrant 
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was issued and the possession of such narcotic drugs shall be prima-facie 
evidence of the contraband character of the drugs and implements, furni- 
ture, fixtures, vehicles and other articles seized, and the burden shall rest 
upon the claimant to show, by competent evidence, his property right or 
interest therein, and that the same were not used in violation of, and were 
not in any manner kept or possessed with the intention of violating any of 
the provisions of the laws of this state relating to narcotic drugs. 

If, upon such hearing, the evidence warrants, or if no person shall 
appear as claimant, the court shall thereupon enter a judgment of for- 
feiture and order such implements, furniture, fixtures, vehicles and articles 
destroyed forthwith by the officer having custody of the same at the time 
of adjudication; provided, however, the judge may, in his discretion, 
appoint a special officer for the purpose of executing the judgment of 
forfeiture by destroying said drugs and property; provided, further, how- 
ever, that if in the opinion of the judge any of such forfeited vehicles or 
property, is of value and adapted to any lawful use, such judge shall, as 
a part of the order and judgment, direct that such property, other than 
narcotic drugs, shall be sold as upon execution by the officer having them 
in custody, and the proceeds of such sale, after the payment of all costs 
of such proceeding, shall be paid into the common school fund of the school 
district in which the same were seized. Action under this section and the 
forfeiture, destruction, or sale of any property thereunder, shall not be a 
bar to any prosecution under any other provision or provisions of the laws 
of this state relating to narcotic drugs and provided further, that all 
narcotic drugs so seized shall be held in the custody of the court issuing 
the order, for disposition as otherwise provided in this act. 

History: En. Sec. 13, Ch. 176, L. 1937. Collateral References 
Searches and Seizures@4, 5. 
79 C.J.S. Searches and Seizures §§ 112, 
115. 

54-114. Duty of peace officers to arrest offenders and seize narcotic 
drugs. When any violation of any provisions of the laws of this state 
relating to narcotic drugs shall occur in the presence of any sheriff, con- 
stable, marshal, or other officer having power to serve criminal process, 
it shall be the duty of such officer without warrant, to arrest the offender, 
and to seize the drugs, furniture, fixtures, vessels, vehicles and appurte- 
nances thereunto belonging, so unlawfully used, and to take such offender 
immediately before the court or judge having jurisdiction in the premises 
and there make complaint under oath, charging the offense so committed, 
and he shall also make return setting forth a particular description of the 
narcotic drugs and property seized and of the place and where the same 
was so seized, whereupon the court or judge shall issue a warrant com- 
manding and directing the officer to hold in his possession the. property so 
seized, until discharged by process of law, and such property shall be held 
and a hearing or adjudication on said return had in like manner as if the 
seizure had been made upon a warrant therefor. 

History: En. Sec. 14, Ch. 176, L. 1937. Collateral References 
Arrest€63(3), 71. 
6 C.J.S. Arrest §§ 6, 18. 
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Entrapment to commit offense with re- where one accused of violation of narcotics 
spect to narcotics law. 33 ALR 2d 883. law denies participation in offense. 61 
Availability of defense of entrapment ALR 2d 677. 


54-115. Replevin of narcotic drugs and other property forbidden. No 
nareotic drugs, vessels, fixtures, furniture or other property seized by 
authority of any warrant issued under the provisions of this act shall be 
taken from the possession of the officer seizing the same under any replevin 
or other process. 


History: En. Sec. 15, Ch. 176, L. 1937. Collateral References 


Searches and Seizures=5. 
79 C.J.S. Searches and Seizures § 112. 


54-116. Fines and costs a lien on property—disposal of. All fines and 
costs assessed against any person for any violation of any of the provisions 
of the laws of this state relating to narcotic drugs, shall be a hen upon 
the real estate of such person until paid; and in ease any person shall let 
or lease any building or premises, and shall knowingly suffer the same to 
be used and occupied for the manufacture or sale of narcotic drugs, the 
premises so leased and occupied shall be subject to lien for, and may be 
sold to pay all fines and costs assessed against any such occupant for any 
violation of this act; and such liens may be enforced by civil action in any 
court having jurisdiction; provided, that the person against whom such 
fines and costs are assessed shall be committed to the jail of the county 
until such fines and costs are paid. 

History: En. Sec. 16, Ch. 176, L. 1937. Collateral References 


Poisons€=2. 
72 C.J.S. Poisons § 4. 


54-117. Persons and corporations exempted. The provisions of this 
act restricting the possessing and having control of narcotic drugs shall 
not apply to common earriers or to warehousemen, while engaged in 
lawfully transporting or storing such drugs, or to any employee of the 
same acting within the scope of his employment; or to public officers or 
their employees in the performance of their official duties requiring pos- 
session or control of narcotic drugs; or to temporary incidental possession 
by employees or agents of persons lawfully entitled to possession, or by 
persons whose possession is for the purpose of aiding public officers in 
performing their official duties. 

History: En. Sec. 17, Ch. 176, L. 1937. 


54-118. Common nuisances. Any store, shop, warehouse, dwelling 
house, building, vehicle, boat, aircraft, or any place whatever, which is 
resorted to by narcotic drug addicts for the purpose of using narcotic 
drugs or which is used for the illegal keeping or selling of the same, shall 
be deemed a common nuisance. No person shall keep or maintain such 
a common nuisance. 

History: En. Sec. 18, Ch. 176, L. 1937. Collateral References 
Nuisanece€~61. 
66 C.J.S. Nuisances § 66. 

04-119. Narcotic drugs to be delivered to state official, etc. All nar- 
cotic drugs, the lawful possession of which is not established or the title 
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to which cannot be ascertained, which have come into the custody of a 
peace officer, shall be forfeited, and disposed of as follows: 


(a) Except as in this section otherwise provided, the court or magis- 
trate having jurisdiction shall order such narcotic drugs forfeited and 
destroyed. A record of the place where said drugs were seized, of the 
kinds and quantities of drugs so destroyed, and of the time, place, and 
manner of destruction, shall be kept, and a return under oath, reporting 
said destruction, shall be made to the court or magistrate and to the 
United’ States commissioner of narcotics, by the officer who destroys 
them. 

(b) Upon written application by the Montana state board of pharmacy, 
the court or magistrate by whom the forfeiture of narcotic drugs has 
been decreed may order the delivery of any of them, except heroin and 
its salts and derivatives,.to said Montana state board. of pharmacy for 
distribution or destruction, as hereinafter provided. 

(c) Upon application by any hospital within this state, not operated 
for private gain, the Montana state board of pharmacy may in its dis- 
cretion deliver any narcotic drugs that have come into its custody by 
authority of this section to the applicant for medicinal use. The Montana 
state board of pharmacy may from time to time deliver excess stocks 
of such narcotic drugs to the United States commissioner of narcotics, 
or may destroy the same. 

(d) The Montana state board of pharmacy shall keep a full and com- 
plete record of all drugs received and of all drugs disposed of, showing 
the exact kinds, quantities, and forms of such drugs; the persons from 
whom received and to whom delivered; by whose authority received, 
delivered, and destroyed; and the dates of the receipt, disposal, or destruc- 
tion, which record shall be open to inspection by all federal or state 
officers charged with the enforcement of federal and state narcotic laws. 


History: En. Sec. 19, Ch. 176, L. 1937; Collateral References 
amd. Sec. 6, Ch. fc L. 1955. Poisons¢—4., 


72 C.J.S. Poisons § 8. 


54-120. Notice of conviction to be sent to licensing board. On the 
conviction of any person of the violation of any provision of this act, a 
eopy of the judgment and sentence, and of the opinion of the court or 
magistrate, if any opinion be filed, shall be sent by the clerk of the court, 
or by the magistrate, to the board or officer, if any, by whom the convicted 
‘defendant has been licensed or registered to practice his profession or to 
carry on his business. On the conviction of any such person, the court 
may, in its discretion, suspend or revoke the license or registration of the 
convicted defendant to practice his profession or to carry on his business. 
On. the application of any person whose license or registration has been 
suspended or revoked, and upon proper showing and for good cause, said 
board or officers may reinstate such license or registration. 


History: En. Sec. 20, Ch. 176, L. 1937. | Collateral References 


Licenses@38. 
53 C.J.S. Licenses § 44. 
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54-121. Records confidential. Prescriptions, orders, and records re- 
quired by this act, and stocks of narcotic drugs, shall be open for in- 
spection only to federal, state, county, and municipal officers, whose duty 
it is to enforce the laws of this state or of the United States relating to 
narcotic drugs. No officer having knowledge by virtue of his office of any 
such prescription, order, or record shall divulge such knowledge, except 
in connection with a prosecution or proceeding in court or before a lecens- 
ing or registration board or officer, to which prosecution or proceeding the 
person to whom such prescriptions, orders, or records relate is a party. 

History: En. Sec. 21, Ch. 176, L. 1937. 


54-122. Fraud or deceit. (1) No person shall obtain or attempt to 
obtain a narcotic drug, or procure or attempt to procure the administration 
of a narcotic drug, (a) by fraud, deceit, misrepresentation, or subterfuge ; 
or (b) by the forgery or alteration of a prescription or of any written 
order; or (c) by the concealment of a material fact; or (d) by the use 
of a false name or the giving of a false address. 


(2) Information communicated to a physician in an effort unlawfully 
to procure a narcotic drug, or unlawfully to procure the administration 
of any such drug, shall not be deemed a privileged communication. 

(3) No person shall willfully make a false statement in any prescrip- 
tion, order, report, or record, required by this act. 


(4) No person shall, for the purpose of obtaining a narcotic drug, 
falsely assume the title of, or represent himself to be, a manufacturer, 


wholesaler, apothecary, physician, dentist, veterinarian, or other authorized 
person. 


(5) No person shall make or utter any false or forged prescription or 
false or forged written order. 


(6) No person shall affix any false or forged label to a package or 
receptacle containing narcotic drugs. 


(7) The provisions of this section shall apply to all transactions 
relating to narcotic drugs under the provisions of section 54-108, in the 
same way as they apply to transactions under all other sections. 

History: En. Sec. 22, Ch. 176, L. 1937. 


54-123. Exceptions and exemptions not required to be negatived. In 
any complaint, information, or indictment, and in any action or proceeding 
brought for the enforcement of any provisions of this act, it shall not be 
necessary to negative any exception, excuse, proviso, or exemption, con- 
tained in this act, and the burden of proof of any such exception, excuse, 
proviso, or exemption, shall be upon the defendant. 

History: En. Sec. 23, Ch. 176, L. 1937. Collateral References 


Indictment and Information@—111(1). 
42 C.J.S. Indictments and Informations 
§ 140. 


54-124, Enforcement and co-operation. It is hereby made the duty 
of the Montana state board of pharmacy, its officers, agents, inspectors, 
and representatives, and of all peace officers within the state, and of all 
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county attorneys, to enforce all provisions of this act, except those spe- 
elfically delegated, and to co-operate with all agencies charged with the 
enforcement of the laws of the United States, of this state, and of all other 
states, relating to narcotic drugs. 


History: En. Sec. 24, Ch. 176, L. 1937; Availability of defense of entrapment 
amd. Sec. 7, Ch. 7, L. 1955. where one accused of violation of narcotics 
law denies participation in offense. 61 ALR 

Collateral References 2d 677. 


Entrapment to commit offense with re- 
spect to narcotics law. 33 ALR 2d 883. 


54-125. Penalties. Any person violating any provision of this act 
shall upon conviction be punished, for the first offense, by imprisonment 
in the state prison for not less than one (1), nor more than five (5) years. 
Upon a subsequent conviction for violation of any provision of this act, 
the penalty shall hereby be imprisonment in the state prison for not less 
than five (5), nor more than twenty (20) years. Any person who sells, 
barters, exchanges, distributes, gives away, or in any manner disposes of 
any of the drugs in violation of the provisions of this act, to any person of 
the age of eighteen (18) years, or under, shall upon conviction be punished 
by imprisonment in the state prison for not less than five (5) years nor 
more than life. 


History: En. Sec. 25, Ch. 176, L. 1937; Collateral References 
amd. Sec. the Ch. 6, re 1959. Poisons¢=9. 


72 C.J.S. Poisons § 7. 


54-126. Effect of acquittal or conviction under federal narcotic laws. 
No person shall be prosecuted for the violation of any provision of this act 
if such person has been acquitted or convicted under the federal narcotic 
laws of the same act or omission which it is alleged, constitutes a violation 
of this act. 

History: En. Sec. 26, Ch. 176, L. 1937. 


54-127. Interpretation. This act shall be so interpreted and construed 
as to effectuate its general purpose, to make uniform the laws of those 
states which enact it. 

History: En. Sec. 28, Ch. 176, L. 1937. 


54-128. Name of act. This act may be cited as the “Uniform Drug 
Act.” 


History: En. Sec. 30, Ch. 176, L. 1937. 


CHAPTER 2 
NARCOTIC EDUCATION SECTION OF THE STATE BOARD OF HEALTH 


(Repealed—Section 5, Chapter 104, Laws of 1949 and Section 28, Chapter 264, 
Laws of 1955) 


54-201 to 54-205. Repealed—Chapter 104, Laws of 1949. 
Repeal education commission, were repealed by 


These sections (Secs. 1 to 5, Ch. 89, See. 5, Ch. 104, Laws 1949. 
L. 1947), relating to the state narcotics 
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54-206 to 54-209. Repealed—Chapter 264, Laws of 1955. 


Repeal education in the state board of health, 


These sections (Sees. 1 to 4, Ch. 104, L. were repealed by See. 28, Ch. 264, Laws 
1949), relating to the narcotic education 1955, effective March 10, 1955. 
section of the division of public health 
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Chapter 


Negotiable instruments—general provisions, 55-101 to 55-107. 


Negotiable instruments—form and interpretation, 55-201 to 55-223. 


Consideration, 55-301 to 55-306. 


Negotiation, 55-401 to 55-421. 


Rights of holder, 55-501 to 55-509. 

Liability of parties, 55-601 to 55-610. 

Presentment for payment, 55-701 to 55-718. 

Notice of dishonor, 55-801 to 55-830. 

Discharge of negotiable instruments, 55-901 to 55-907. 

Bills of exchange—form and interpretation, 55-1001 to 55-1006. 


Presentment for acceptance, 55-1201 to 55-1209. 


Protest, 55-1301 to 55-1309. 


Acceptance for honor, 55-1401 to 55-1410. 
Payment for honor, 55-1501 to 55-1507. 
Bills in a set, 55-1601 to 55-1606. 

17. Promissory notes and checks, 55-1701 to 55-1706. 


18. General provisions, 55-1801. 


4 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11. Acceptance, 55-1101 to 55-1111. 
12 
13 
14 
15 
16 


CHAPTER 1 
NEGOTIABLE INSTRUMENTS—GENERAL PROVISIONS 


Section 55-101. Short title. 


55-102. Definitions and meaning of terms. 
55-103. Person primarily liable on instrument. 
55-104. Reasonable time, what constitutes. 
55-105. Time—how computed—when last day falls on holiday. 
55-106. Application of chapter. 
55-107. Law merchant—when governs. 
55-101. (8401) Short title. 


Instruments Law. 


History: A short law relating to bills 
of exchange and promissory notes was en- 
acted as Secs. 1-7, pp. 343, 344, Bannack 
Stat.; re-en. Ch. 9, pp. 385-386, Cod. Stat. 
1871; re-en. Secs. 99-105, 5th Div. Rev. 
Stat. 1879; re-en. Secs. 156-162, 5th Div. 
Comp. Stat. 1887. The first complete ne- 
gotiable instruments law of the state was 
that en. as Secs. 3990-4231, Civ. C. 1895. 
The act here given is the uniform ne- 
gotiable instruments law en. as Ch. 121, 
L. 1903; ap. p. Secs. 5842-6037, Rev. C. 
1907. References to the California codes 
are to Kerr’s 1920 edition. 

This section en. Sec. 5842, Rev. C. 1907; 
re-en. Sec. 8401, R. C. M. 1921. 


NOTE.—Uniform State Law. Sections 
55-101 through 55-1706 constitute the 
“Uniform Negotiable Instruments Law” 
approved by the National Conference of 
Commissioners on Uniform State Laws in 
1896 and adopted by every state of the 


This act shall be known as the Negotiable 


United States. It has, however, been re- 
pealed and replaced by parts of the Uni- 
form Commercial Code in Connecticut, Ken- 
tucky, Massachusetts, New Hampshire, 
New Mexico, and Pennsylvania. The Ne- 
gotiable Instruments Law has also been 
adopted in District of Columbia, Philippine 
Islands and Puerto Rico. Section 55-101 
varies the wording of Section 190 of the 
approved act as it now exists but follows 
that section as originally drafted. Sections 
55-102 through 55-107 are enactments of 
Sections 191 through 196 of the approved 
act. Sections 55-201 through 55-1706 follow 
the wording of Sections 1 through 189 of 


the approved act with the following varia- 


tions: 55-205 differs from 5; 55-209 differs 
from 9; 55-407 differs from 36; 55-706 
differs from 75; 55-1004 differs from 129. 


Scope of Act 


In so far as the provisions of the Nego- 
tiable Instruments Law are clear and un- 
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ambiguous, they are controlling in the 
determination of rights of the parties to 
negotiable paper. Brophy Grocery Co. v. 
Wilson, 45 M 489, 493, 124 P 510. 

The provisions of the Negotiable Instru- 
ments Law deal with negotiable instru- 
ments, and not with instruments non- 
negotiable in character. United States Nat. 
Bank v. Shupak, 54 M 542, 545, 172 P 324. 

The Uniform Negotiable Instruments Act 
deals with negotiable instruments only so 
long as they are in the hands of holders 
in due course; if in other hands, they are 
subject to the same defenses as if nonne- 
gotiable. Merchants Nat. Bank v. Smith, 
59 M 280, 289, 196 P 523. 


References 
Cited or applied as section 5842, Revised 


55-102. 
the context otherwise requires: 


NEGOTIABLE INSTRUMENTS 


Codes, in First Nat. Bank v. Barrett, 52 
M 359, 364, 157 P 951; Commercial Nat. 
Bank v. Reichelt, 62 M 302, 204 P 1037; 
Matteson v. Trask, 63 M 160, 206 P 428; 
Stankey v. Citizens’ Nat. Bank of Laurel, 
64 M 309, 209 P 1054; Grosfield v. First 
Nat. Bank, 73 M 219, 233, 236 P 250; An- 
derson v. Border, 75 M 516, 244 P 494; 
Clarke v. National Bk. of Montana, 78 M 
48, 252 P 378; Lister v. Donlan, 85 M 571, 
576, 281 P 348; First Nat. Bank v. Holding, 
90 M 529, 4 P 2d 709. 


Collateral References 


Bills and Notes@-146. 
10 C.J.S. Bills and Notes §§ 10, 12, 13, 15. 


(8402) Definitions and meaning of terms. In this act, unless 


“Acceptance” means an acceptance completed by delivery or notification. 

“Action” includes counterclaim and setoff. 

“Bank” includes any person or association of persons carrying on the 
business of banking, whether incorporated or not. 

“Bearer” means the person in possession of a bill or note which is 


payable to bearer. 


“Bill” means bill of exchange, and “note” means negotiable promissory 


note. 


one person to another. 


“Delivery” means transfer of possession, actual or constructive, from 


“Holder” means the payee or endorsee of a bill or note, who is in 
possession of it, or the bearer thereof. 

“Hndorsement” means an endorsement completed by delivery. 

“Instrument” means negotiable instrument. 

“Tssue” means the first delivery of the instrument, complete in form, 
to the person who takes it as a holder. 

“Person” includes a body of persons, whether incorporated or not. 

“Value” means valuable consideration. 

“Written” includes printed, and “writing” includes print. 


History: En. Sec. 5843, Rev. C. 1907; 
re-en, Sec. 8402, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3266. 


References 


Merchants’ Nat. Bank v. Smith, 59 M 
280, 290, 293, 196 P 523; Lefebure v. Baker, 
69 M 1938, 204, 220 P 1111; Olsen v. Zap- 


55-103. 


(8403) Person primarily liable on instrument. 


pone, 83 M 573, 577, 578, 273 P 635; Best 
v. Boyer, 98 M 40, 37 P 2d 331; State ex 
rel. Freebourn v. Merchants’ Credit Serv- 
ice, Inc., 104 M 76, 100, 66 P 2d 337; Par- 
cells v. Price, 110 M 537, 540, 104 P 2d 12. 


Collateral References 


Bills and Notes¢=. 
10 C.J.S. Bills and Notes §§ 4, 5. 


The person 


“primarily” liable on an instrument is the person who, by the terms of 


the instrument, is absolutely required to pay the same. 


are “secondarily” liable. 


History: En. Sec. 5844, Rev. C. 1907; 
re-en. Sec. 8403, R. C. M. 1921. See also 


All other parties 


history of Sec. 55-101. Cal. Civ. C. Sec. 


3266a. 
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Absolute and Contingent Liability 


The lability of the maker of a prom- 
issory note is absolute, while that of an 
endorser is contingent upon the default 
of the maker. Anderson v. Border, 75 M 
516, 526, 244 P 494. 


Accommodation Maker 


Under the negotiable instruments law, 
an accommodation maker of a promissory 
note is primarily liable, and is not dis- 
charged by an extension of time given his 
ecomaker; the fact that plaintiff, a holder 
for value, knew that defendant was an 
accommodation maker did not change the 
rule. First State Bank of Hilger v. Lang, 
55 M 146, 153, 174 P 597. 


55-104. 


(8404) Reasonable time, what constitutes. 


55-107 


References 


Merchants’ Nat. Bank v. Smith, 59 M 
280, 289, 291, 196 P 523; Mulany v. Mur- 
ray, 68 M 245, 252, 216 P 1105; J. K. & 
C. S. C. Mullen Ben. Corp. v. School Dist., 
99 M 388, 43 P 2d 902. 


Collateral References 


Bills and Notes¢-116. 
10 C.J.S. Bills and Notes § 42. 


Discharge of accommodation maker or 
surety by extension of time or release of 
collateral, under Negotiable Instruments 
Law. 48 ALR 715; 65 ALR 1425 and 108 
ALR 1088. 


In determining 


what is a “reasonable time” or an ‘‘unreasonable time” regard is to be had 
to the nature of. the instrument, the usage of trade or business (if any) 
with respect to such instruments, and the facts of the particular case. 


History: En. Sec. 5845, Rev. C. 1907; 
re-en. Sec. 8404, R. C. M. 1921. See also 


59-105. 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3266b. 


(8405) Time—how computed—when last day falls on holiday. 


When the day, or the last day for doing any act herein required or 
permitted to be done, falls on Sunday or on a holiday, the act may be done 
on the next succeeding secular or business day. 


History: En. Sec. 5846, Rev. C. 1907; 
re-en. Sec. 8405, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3266c. 


55-106. 


(8406) Application of chapter. 


Collateral References 
Time@~10(10). 
86 C.J.S. Time §§ 14(1)-14(8). 


The provisions of this act do 


not apply to negotiable instruments made and delivered prior to the 


passage hereof. 


History: En. Sec. 5847, Rev. C. 1907; 
re-en. Sec. 8406, R. C. M. 1921. See also 


55-107. 


(8407) Law merchant—when governs. 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3266d. 


In any case not pro- 


vided for in this act, the rules of the law merchant shall govern. 


History: En. Sec. 5848, Rev. C. 1907; 
re-en. Sec. 8407, R. C. M. 1921. See also 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3266e. 


CHAPTER 2 
NEGOTIABLE INSTRUMENTS—FORM AND INTERPRETATION 


Seetion 55-201. 


Form of negotiable instrument. 


Instrument nonnegotiable when orders or promises in addition to pay- 


ment of money included—provisions not affecting negotiability. 


55-202. Certainty as to sum, what constitutes. 
55-203. When promise is unconditional. 

55-204. Determinable future time, what constitutes. 
55-205. 

55-206. Omissions—seal—particular money. 
55-207. When payable on demand. 

55-208. When payable to order. 

55-209. When payable to bearer. 

55-210. Terms, when sufficient. 
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55-201 


NEGOTIABLE INSTRUMENTS 


55-211. Date, presumption as to. 
55-212. Antedated and postdated. 
55-2138. When date may be inserted. 
55-214. Blanks—when may be filled. 
55-215. Incomplete instrument not delivered. 
55-216. Delivery—when effectual—when presumed. 
55-217. Construction where instrument is ambiguous. 
55-218. Liability of person signing in trade or assumed name. 
55-219. Signature by agent—authority—how shown. 
55-220. Liability of person signing as agent, ete. 
55-221. Signature by procuration, effect of. 
55-222. Effect of endorsement by infant or corporation. 
55-223. Forged signature, effect of. 

50-201. 


(8408) Form of negotiable instrument. An instrument to be 


negotiable must conform to the following requirements: 
1. It must be in writing, and signed by the maker or drawer; 
2. Must contain an unconditional promise or order to pay a sum certain 


in money ; 


3. Must be payable on demand, or at a fixed or determined future 


time ; 


4: Must be payable to order or to bearer; and, 
do. Where the instrument is addressed to a drawee, he must be named 
or otherwise indicated therein with reasonable certainty. 


History: En. Sec. 5849, Rev. C. 1907; 
re-en. Sec. 8408, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3082. 


Effect of Clause Providing Interest after 
Due Date 


Inclusion in a promissory note of the 
clause “Interest or principal not paid when 


due, to draw interest thereafter at ten per. 


cent per annum until paid,” did not de- 
stroy its negotiability. Lister v. Donlan, 
85 M 571, 577, 281 P 348. 


Proof of Negotiability 


Where in an action on a trade accept- 
anee the instrument contained all the ele- 
ments necessary under this section to con- 
stitute it a negotiable one and was intro- 
duced in evidence, it spoke for itself and 
proof of its negotiability was unnecessary. 
Best v. Boyer, 98 M 40, 45, 37 P 2d 331. 


Time of Payment Uncertain 


A six months’ promissory note contain- 
ing an accelerating clause to the effect 
that “in the event of insolvency of either 
maker or endorsers, or the institution of 
suit or attachment against them or either 
of them, or the mortgaging of any prop- 
erty by the makers or endorsers,” the note 


55-202. 


(8409) Certainty as to sum, what constitutes. 


might be declared immediately due and 
payable, was nonnegotiable in that it left 
the time when payable uncertain and in- 
definite. Great Falls Nat. Bk. v. Young, 
67 M 328, 335, 215 P 651. 


References 


Grosfield v. First Nat. Bank, 73 M 219, 
233, 236 P 250; State v. Phillips, 127 M 


381, 264 P 24-1009, 1011. 


Collateral References 


Bills and Notes¢146. 

10 C.J.S. Bills and Notes § 15. 

7 Am. Jur. 801-804, Bills and Notes, 
§§ 22-28. 


Validity and effect of note payable to 
maker without words of negotiability. 42 
ALR 1067 and 50 ALR 426. 

Negotiability as affected by option of 
maker to pay or of holder to require some- 
thing in lieu of payment of money. 100 
ALR 824. 

Negotiability of commercial paper given 
by purchaser of chattel and secured by 
conditional sale, retention of title, or chat- 
tel mortgage. 44 ALR 2d 57. 

Negotiability of title-retaining notes. 44 
ALR 2d 71. | 


The sum pay- 


able is a sum certain within the meaning of this act, although it is to be 


paid: 
1. With interest; or, 
2. By stated installments; or, 
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3. By stated installments, with a provision that upon default in pay- 
ment of any installment or of interest, the whole shall become due; or, 

4. With exchange, whether at a fixed rate or at the current rate; or, 

5. With costs of collection or an attorney’s fee, in case payment shall 


not be made at maturity. 


History: En. Sec. 5850, Rev. C. 1907; 
re-en. Sec. 8409, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3083. 


Provision for Attorney Fees and Costs 
of Collection 


A promissory note containing a provi- 
sion for the payment of an attorney’s fee 
and costs of collection, instead of the 
statutory phrase “with costs of collection 
or an attorney’s fee,” was not thereby 
rendered nonnegotiable, the words “attor- 
ney’s fee” and “costs of collection” in this 
connection meaning the same thing, so 
that the use of both of them in the con- 
junctive imposed no greater burden upon 
the maker than their use in the disjune- 
tive would have done. Wood v. Ferguson, 
71 M 540, 549, 230 P 592. 

Under this section, the sum mentioned 
in a promissory note as being payable is 
made certain although in addition to the 
principal sum it calls for payment of costs 
and attorney’s fees in case the payee has 
to enforce collection. National Park Bank 
orem dN. American, 5...Co., 79. Mi 542° 
547, 257 P 436. 


50-203. 


(8410) When promise is unconditional. 


Provision for Interest after Due Date 


Inclusion in a promissory note of the 
clause: “Interest or principal not paid 
when due, to draw interest thereafter at 
ten per cent per annum until paid,’ did 
not destroy its negotiability. Lister v. 
Donlan, 85 M 571, 576, 281 P 348. 


References 


Cited or applied as Sec. 2, Ch. 121, Laws 
1903, in Morrison v. Ornbaun, 30 M 111, 
114, 75 P 953; as section 5850, Revised 
Codes, in First Nat. Bank v. Barrett, 52 
M.359,.365, 157 EF 951. 


Collateral References 


Bills and Notes€=157. 
10 C.J.S. Bills and Notes § 105. 


Bills and notes: negotiability as affected 
by provision in relation to interest or 
discount. 58 ALR 1281. 

Negotiability under Uniform Negotiable 
Instruments Act as affected by provision 
for attorney’s fee. 91 ALR 693. 


An unqualified order 


or promise to pay is unconditional within the meaning of this act, though 


coupled with: 


1. An indication of a particular fund out of which reimbursement is 
to be made, or a particular account to be debited with the amount; or, 

2. A statement of the transaction which gives rise to the instrument. 

But an order or promise to pay out of a particular fund is not uncon- 


ditional. 


History: En. Sec. 5851, Rev. C. 1907; 
re-en. Sec. 8410, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3084. 


References 


Cited or applied as Sec. 3, Ch. 121, Laws 
1903 in State v. Mitton, 37 M 366, 375, 


59-204. 


(8411) Determinable future time, what constitutes. 


96 P 926; as section 5851, Revised Codes, 
in First Nat. Bank v. Barrett, 52 M 359, 
364, 157 P 951. 


Collateral References 


Bills and Notes@152. 
10 C.J.S. Bills and Notes § 23. 


An instru- 


ment is payable at a determinable future time, within the meaning of this 
act, which is expressed to be payable: 

1. Ata fixed period after date or sight; or, 

2. On or before a fixed or determinable future time specified therein; 


or, 


3. On or at a fixed period after the occurrence of a specified event, 


which is certain to happen, though the time of happening be uncertain. 
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An instrument payable upon a contingency is not negotiable, and the 
happening of the event does not cure the defect. 


History: En. Sec. 5852, Rev. C. 1907; 
re-en. Sec. 8411, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3085. 


Acceleration Clause 


A six months’ promissory note contain- 
ing an accelerating clause to the effect that 
in the event of insolvency of either maker 
or endorsers or the institution of suit or 
attachment against them or either of 
them, or the mortgaging of any property 
by the makers or endorsers, the note might 
be declared immediately due and payable, 
was nonnegotiable in that it left the time 
when payable uncertain and indefinite. 


59-205. 


Great Falls Nat. Bk. v. Young, 67 M 328, 
335, 215 P 651. 


Collateral References 


Bills and Notes€155. 
10 C.J.S. Bills and Notes § 96. 


Negotiability of instrument as affected 
by incompleteness of the attempt to fix 
due date. 19 ALR 508. 

Negotiability as affected by provisions 
for extension of time. 77 ALR 1085. 

Negotiability as affected by reservation 
of obligor’s right to anticipate time of 
payments. 81 ALR 396. 


(8412) Instrument nonnegotiable when orders or promises in 


addition to payment of money included—provisions not affecting nego- 
tiability. An instrument which contains an order or promise to do any 
act in addition to the payment of money is not negotiable. But the 
negotiable character of an instrument otherwise negotiable is not affected 


by a provision which: 


1. Authorizes the sale of collateral securities in case the instrument be 


not paid at maturity; or, 


2. Authorizes a confession of judgment if the instrument be not paid 


auematurity 07, 


3. Waives the benefit of any law intended for the advantage or pro- 


tection of the obligor; or, 


4. Gives the holder an election to require something to be done in lieu 


of payment of money. 


5. An instrument otherwise negotiable in character is not affected by 
the fact that it was at the time of the execution or subsequently secured 
by mortgage on real or personal property. 

But nothing in this section shall validate any provision or stipulation 


otherwise illegal. 


History: En. Sec. 5853, Rev. C. 1907; 
Tre-en. Sec. 8412, R. C. M. 1921; amd. Sec. 
1, Ch. 143, L. 1923. See also history of 
Sec. 55-101. Cal. Civ. C. Sec. 3086. 


Cross-Reference 

Default judgment, agreements authoriz- 
ing void, sec. 13-811. 

Mortgage as Security 


A promissory note, negotiable on its 
face, executed prior to the amendment of 
this section was nonnegotiable when se- 
cured by a mortgage on real property and 


55-206. 


the assignee of the mortgage with the 
note endorsed in blank, taking it with full 
knowledge that it was a mortgage note, 
took it as a nonnegotiable instrument. 
Barnes v. Rowles, 84 M 393, 396, 276 P 15. 


References 


Ingebrightsen v. Hatcher, 87 M 482, 484, 
288 P 1028. 


Collateral References 


Bills and Notes@162. 
10 C.J.S. Bills and Notes § 93. 


(8413) Omissions—seal—particular money. The validity and 


negotiable character of an instrument are not affected by the fact that: 


iP? it-is nor datedsror 


610 


FORM AND INTERPRETATION 55-209 


2. Does not specify the value given, or that any value has been given 
therefor; or, 

3. Does not specify the place where it is drawn or the place where it 
is payable; or, 

4. Bears a seal; or, 

5. Designates a particular kind of current money in which payment 
is to be made. 

But nothing in this section shall alter or repeal any statute requiring 
in certain cases the nature of the consideration to be stated in the 
instrument. 


History: En. Sec. 5854, Rev. C. 1907; Collateral References 
re-en. Sec. 8413, R. C. M. 1921. See also Bills and Notes@=144. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 13. 
3087. 


Negotiable Instruments Law as affect- 
ing defense of usury. 95 ALR 735. 


55-207. (8414) When payable on demand. An instrument is payable 
on demand: 

1. Where it is expressed to be payable on demand, or at sight, or on 
presentation ; or, 

2. In which no time for payment is expressed. 

Where an instrument is issued, accepted, or endorsed and overdue, it 
is, as regards the person so issuing, accepting, or endorsing it, payable on 
demand. 


History: En. Sec. 5855, Rev. C. 1907; Collateral References 
re-en. Sec. 8414, R. C. M. 1921. See also Bill d Notes@=129(3). 
ist cry of; Sec. Bb-101n| OalsiCiv'y ChiSec: ua ulOmetaine coy HAS, § 247 
3088. ie 


Transferee of demand note as a pur- 
chaser before maturity. 60 ALR 649. 

50-208. (8415) When payable to order. The instrument is payable to 
order where it is drawn payable to the order of a specified person, or to 
him or his order. It may be drawn payable to the order of: 
A payee who is not maker, drawer, or drawee; or, 
The drawer or maker; or, 
The drawee; or, 
Two or more payees jointly; or, 
One or some of several payees; or, 
The holder of an office for the time being. 

Taner the instrument is payable to order, the payee must be named 
or otherwise indicated therein with reasonable certainty. 


Doe oo NO 


History: En. Sec. 5856, Rev. C. 1907; 10 C.J.S. Bills and Notes § 112. 
re-en. Sec. 8415, R. C. M. 1921. See also : 
history of Sec. 55-101. Cal. Civ. C. Sec. When instrument deemed payable to 
3089. order within Uniform Negotiable Instru- 


ments Act. 58 ALR 1005. 
Collateral References 
Bills and Notes€—6, 32. 


55-209. (8416) When payable to bearer. The instrument is payable 
to bearer: 

1. When it is expressed to be so payable; or, 

2. When it is payable to a person named therein, or bearer; or, 
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3. When it is payable to the order of a fictitious or nonexisting or 
living person not intended to have any interest in it, and such fact was 
known to the person making it so payable, or known to his employee or 
other agent who supplies the name of such payee. 

4. When the name of the payee does not purport to be the name of 
any person; or, | 

5. When the only or last endorsement is an endorsement in blank. 

History: En. Sec. 5857, Rev. C. 1907; Collateral References 
re-en. Sec. 8416, R. C. M. 1921; amd. Sec. Instrument payable to “estate” as with- 
1, Ch. 107, L. 1931. See also history of in rule that an instrument payable to 
Sec. 55-101. Cal. Civ. C. Sec. 3090. order of fictitious or nonexistent person 
is payable to bearer. 60 ALR 610. 

Rights and obligations between deposi- 
tor and bank which pays forged check, 


as affected by provisions of Negotiable 
. Instruments Act. 146 ALR 840. 


References 


Washington Loan & Trust Co. v. United 
States, 134 F 2d 59, 63. 


55-210. (8417) Terms, when sufficient. The instrument need not fol- 
low the language of this act, but any terms are sufficient which clearly 
indicate an intention to conform to the requirements hereof. 


History: En. Sec. 5858, Rev. C. 1907; 10 C.J.S. Bills and Notes §§ 70, 71. 
re-en. Sec. 8417, R. C. M. 1921. See also eas. 
history of Sec. 55-101. Cal. Civ. C. Sec. Reference to extrinsic agreement as af- 
3091. fecting negotiability of bill, note, or trade 


acceptance. 104 ALR 1378. 
Collateral References 


Bills and Notes@—1, 28. 


50-211. (8418) Date, presumption as to. Where an instrument or an 
acceptance of any endorsement thereon is dated, such date is deemed prima 
facie to be the true date of the making, drawing, acceptance, or endorse- 
ment, as the case may be. 


History: En. Sec. 5859, Rev. C. 1907; Collateral References 
re-en. Sec. 8418, R. C. M. 1921. See also Bills and Notes¢—491, 492. 
ara! of Sec. 55-101. Cal. Civ. C. Sec. 11 CJ.S. Bills and Notes §§ 651, 657. 


55-212. (8419) Antedated and postdated. The instrument is not in- 
valid for the reason only that it is antedated or postdated, provided this is 
not done for an illegal or fraudulent purpose. The person to whom an 
instrument so dated is delivered acquires the title thereto as of the date 
of delivery. 


History: En. Sec. 5860, Rev. C. 1907; Collateral References 
re-en. Sec. 8419, R. C. M. 1921. See also Bills and Notes€=8, 34. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 OJ.S. Bills and Notes § 72. 
3093. 


55-213. (8420) When date may be inserted. Where an instrument 
expressed to be payable at a fixed period after date is issued undated, or 
where the acceptance of an instrument payable at a fixed period after sight 
is undated, any holder may insert therein the true date of issue or accept- 
ance, and the instrument shall be payable accordingly. The insertion of 
a wrong date does not avoid the instrument in the hands of a subsequent 
holder in due course; but as to him, the date so inserted is to be regarded 
as the true date. 
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History: En. Sec. 5861, Rev. C. 1907; 
re-en. Sec. 8420, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3094. 


50-214, (8421) Blanks—when may be filled. Where an instrument is 
wanting in any material particular, the person in possession thereof has 
a prima-facie authority to complete it by filling up the blanks therein. 
And a signature on a blank paper delivered by the person making the 
signature in order that the paper may be converted into a negotiable 
instrument operates as a prima-facie authority to fill it up as such for any 
amount. In order, however, that any such instrument when completed may 
be enforced against any person who became a party thereto prior to its 
completion, it must be filled up strictly in accordance with the authority 
given, and within a reasonable time. But if any such instrument, after 
completion, is negotiated to a holder in due course, it is valid and effectual 
for all purposes in his hands, and he may enforce it as if it had been filled 
up strictly in accordance with the authority given, and within a reason- 


Collateral References 


Bills and Notes¢=60. 
10 C.J.S. Bills and Notes § 136. 


able time. 


History: En. Sec. 5862, Rev. C. 1907; 
re-en. Sec. 8421, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3095. 


Forgery Prosecution 


In a prosecution for forgery, the rule 
that the delivery of a writing containing 
blanks evidently intended to be filled 
creates an implied authority in the person 
who receives it to. complete the instrument 
by filling the blanks, has no application 
where the defendant had himself testified 
that the blanks in the note which he was 
charged with uttering, while knowing it 
to be spurious, had all been filled before it 
was signed. State v. Mitton, 37 M 366, 
373, 96 P 926. See First National Bank 
v. Barrett, 52 M 359, 365, 157 P 951. 


Interest Rate Not Stated 

A promissory note payable with interest 
without, however, specifying the rate of 
interest, carries interest at the legal rate. 
Burnett v. Burnett, 68 M 546, 548, 219 P 
831. 


Time of Payment of Interest 


Where four of the notes held by plaintiff 
were silent as to time interest should be 
paid, plaintiff could have filled in the 
blanks but there was no obligation to do 
so, and effect of the contract was the same 
as if the blanks had been filled in and 
annual payment of interest specifically 
stipulated. Mercer v. Mercer, 120 M 132, 
180 P 2d 248, 250. 


References 


Merchants Nat. Bank v. Smith, 59 M 
280, 294, 196 P 523. 


Collateral References 


Effect of payee of bill or note, executed 
in blank as to amount, filling it in for an 
amount in excess of that authorized. 75 
ALR 1389, 

Rights and obligations between depositor 
and bank which pays forged check, as 
affected by provisions of Negotiable Instru- 
ments Act. 146 ALR 840. 


55-215. (8422) Incomplete instrument not delivered. Where an in- 
complete instrument has not been delivered, it will not, if completed and 
negotiated, without authority, be a valid contract in the hands of any 
holder, as against any person whose signature was placed thereon before 
delivery. 

History: En. Sec. 5863, Rev. C. 1907; 
re-en. Sec. 8422, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3096. 

55-216. (8423) Delivery—when effectual—when presumed. Every con- 
tract on a negotiable instrument is incomplete and revocable until delivery 
of the instrument for the purpose of giving effect thereto. As between 
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Collateral References 


Bills and Notes¢—63-65. 
10 C.J.S. Bills and Notes §§ 79-81. 
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immediate parties, and as regards a remote party, other than a holder in 
due course, the delivery, in order to be effectual, must be made either by 
or under the authority of the party making, drawing, accepting, or endors- 
ing, as the case may be; and in such case the delivery may be shown to 
have been conditional, or for a special purpose only, and not for the 
purpose of transferring the property in the instrument. But where the 
instrument is in the hands of a holder in due course, a valid delivery 
thereof by all parties prior to him so as to make them liable to him is 
conclusively presumed. And where the instrument is no longer in the 
possession of a party whose signature appears thereon, a valid and inten- 


tional delivery by him is presumed until the contrary is proved. 


History: En. Sec. 5864, Rev. C. 1907; 
re-en. Sec. 8423, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3097. : 


Admissibility of Note in Evidence 


In an action on a promissory note, its 
production by plaintiff raised a presump- 
tion of a valid and intentional delivery of 
it to the payee by the maker, and it was 
properly admitted as against the objection 
that plaintiff was not the owner or holder 
thereof. Ely, Salyards & Co. v. Farmers’ 
lh. «Cos 60) Ma265,52707 2210 522. 


Delivery Not Shown 


Under this section, delivery of a prom- 
issory note, in order to be effectual, must 
be made by or under the authority of the 
maker of the instrument, and therefore 
where no such delivery is shown the payee 


50-217. 


(8424) Construction where instrument is ambiguous. 


named therein cannot recover on it. Bar- 
och v. Greater Montana Oil Co., 70 M 93, 
97, 225 P 800. 


Presumption of Valid Delivery 


Under this section, where a negotiable 
instrument (trade acceptance) is in the 
hands of a holder in due course and pro- 
duced by him at the trial of an action to 
recover thereon, a valid and intentional 
delivery of it to the transferee and ac- 
ceptance of the instrument by the drawee 
are presumed; hence failure to prove them 
does not entitle defendant to a nonsuit. 
Best v. Boyer 98 M 40, 45, 37 P 2d 331. 


Collateral References 


Bills and Notes€—63, 64, 492. 
10 C.J.S. Bills and Notes §§ 79, 80; 11 
C.J.S. Bills and Notes § 657. 


Where 


the language of the instrument is ambiguous, or there are omissions 
therein, the following rules of construction apply: 


1. Where the sum payable is expressed in words and also in figures, 
and there is a discrepancy between the two, the sum denoted by the words 
is the sum payable; but if the words are ambiguous or uncertain, reference 
may be had to the figures to fix the amount. 

2. Where the instrument provides for the payment of interest, without 
specifying the date from which interest is to run, the interest runs from 
the date of the instrument, and if the instrument is undated, from the 


issue thereof. 


3. Where the instrument is not dated, it will be considered to be dated 


as of the time it was issued. 


4. Where there is a conflict between the written and printed provisions 
of the instrument, the written provisions prevail. 

5. Where the instrument is so ambiguous that there is doubt whether 
it is a bill or note, the holder may treat it as either at his election. 

6. Where a signature is so placed upon the instrument that it is not 
clear in what capacity the person making the same intended to sign, he is 


to be deemed an endorser. 
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re 
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7. Where an instrument containing the words “I promise to pay” is 


signed by two or more persons, they are deemed to be jointly and sev- 


erally liable thereon. 


History: En. Sec. 5865, Rev. C. 1907; 
re-en. Sec. 8424, R. C. M. 1921. See also 
history of Sec. 55-101. Cal Civ. C. Sec. 
3098. 


References 


Square Butte State Bank v. Ballard, 64 
M 554, 559, 210 P 889. 


Collateral References 


Bills and Notes@116. 
10 C.J.S. Bills and Notes § 42. 


55-218. 


Validity and effect of note payable to 
maker without words of negotiability. 50 
ALR 426. 

Status of signer on face of instrument 
as affected by § 17(6) of Negotiable Instru- 
ments Law, deeming one an endorser where 
signature is so placed on instrument that 
it is not clear in what capacity person 
making it intended to sign. 35 ALR 2d 
1034. 


(8425) Liability of person signing in trade or assumed name. 


No person is liable on the instrument whose signature does not appear 


thereon, except as herein otherwise expressly provided. 


But one who 


signs in a trade or assumed name will be liable to the same extent as if 


he had signed in his own name. 


History: En. Sec. 5866, Rev. C. 1907; 
re-en. Sec. 8425, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3099. 


Absence of Name from Note 


A person whose name does not appear 
on a promissory note is not lable thereon. 
Kohrs v. Smith, 45 M 467, 472, 124 P 275; 
Young v. Bray, 54 M 415, 417, 170 P 1044. 

To hold a person, or his estate, lable on 
a promissory note, his name must appear 
thereon. First Nat. Bk. v. Cottonwood 
Land Co., 51 M 544, 548, 154 P 582. See 


55-219. 


also First State Bank v. Mussigbrod et al., 
83 M 68, 84, 271 P 695. 


References 


Cited or applied as section 5866, Revised 
Codes, in Young v. Bray, 54 M 415, 417, 
170M Pel044= Larson. Marcy, 61 M 1, 
7, 201 P 685; Shaw v. McNamara & 
Marlow, Ine., 85 M 389, 397, 278 P 836. 


Collateral References 


Bills and Notes¢=59. 
10 C.J.S. Bills and Notes § 34. 


(8426) Signature by agent—authority—how shown. The sig- 
nature of any party may be made by a duly authorized agent. 


No 


particular form of appointment is necessary for this purpose; and the 
authority of the agent may be established as in other cases of agency. 


History: En. Sec. 5867, Rev. C. 1907; 
re-en. Sec. 8426, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3100. 


Business Association 


Persons conducting business as a volun- 
tary association, using a common or trade 
name, may be held jointly and severally 
liable upon a note executed in the trade 
name by their agent authorized to do so. 
Larson v. Marcy, 61 M 1, 7, 201 P 685. 


Effect of Signature by Agent 
Under this section, the signature of any 


party to a negotiable instrument may be 


made by a duly authorized agent. Com- 
55-220. 


(8427) Liability of person signing as agent, etc. 


mercial Nat. Bank v. Reichelt, 62 M 302, 
305, 204 P 1037. 


Pleading of Execution by Principal 


An allegation in an action on a prom- 
issory note that it was executed by a cer- 
tain person is sustained by proof of exe- 
cution by an authorized agent of such 
person, and ratification of the acts of the 
agent can be proved under the general 
allegation that the principal executed it. 
Coffman v. Niece, 110 M 541, 545, 105 P 
2d 661. 


Collateral References 


Principal and Agent€109. 
3 C.J.S. Agency § 112. 


Where the 


instrument contains or a person adds to his signature words indicating 
that he signs for or on behalf of a principal, or in a representative capacity, 
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he is not lable on the instrument if he was duly authorized; but the mere 
addition of words describing him as an agent, or as filling a representative 
character, without disclosing his principal, does not exempt him from 
personal liability. 


History: En. Sec. 5868, Rev. C. 1907; 
re-en. Sec. 8427, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3101. 


Corporate Officer 

Under this section, the endorsement, “J. 
H. Irwin, Presdt. Great Northern Surety 
Co.,””’ on a note made payable to the 
company was its endorsement and not that 
of the individual signer, the contention 


5/0 A 


(8428) Signature’ by procuration, effect of. 


that the words following the name were 
merely descriptio personae and did not 
indicate the character in which he acted 
not being maintainable under the Negoti- 
able Instruments Law. Commercial Nat. 
Bank v. Reichelt, 62 M 302, 307, 204 P 
1037. 


Collateral References 


Bills and Notes€123(2). | 
10 C.J.S. Bills and Notes § 114. 


A signature by 


“nrocuration” operates as a notice that the agent has but a limited author- 
ity to sign, and the principal is bound only in case the agent in so signing 
acted within the actual limits of his authority. 


History: En. Sec. 5869, Rev. C. 1907; 
re-en. Sec. 8428, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3102. 


50-222. 


Collateral References 


Bills and Notes€123(2). 
10 C.J.S. Bills and Notes § 114. 


(8429) Effect of endorsement by infant or corporation. The 


endorsement or assignment of the instrument by a corporation or by an 
infant passes the property therein, notwithstanding that from want of 
capacity the corporation or infant may incur no liability thereon. 


History: En. Sec. 5870, Rev. C. 1907; 
re-en. Sec. 8429, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3103. 


Collateral References 
- Corporations€466; Infants€—52. 


55-223. 


(8430) Forged signature, effect of. 


19 C.J.S. Corporations § 1227; 43 CJS. 
Infants § 79. 


Construction and effect of provision of 
Negotiable Instruments Law as to en- 
dorsement or assignment of instrument 
by infant or corporation. 73 ALR 172. 


When a signature is 


forged or made without the authority of the person whose signature it 
purports to be, it is wholly inoperative, and no right to retain the instru- 
ment, or to give a discharge therefor, or to enforce-payment thereof against 
any party thereto, can be acquired through or under such signature, un- 
less the party, against whom it is sought to enforce such right, is precluded 


from setting up the forgery or want of authority. 


History: En. Sec. 5871, Rev. C. 1907; 
re-en. Sec. 8430, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3104. 


Cross-References 

Fictitious instrument, penalty for utter- 
ing or passing, sec. 94-2007. 

Forgery, penalty, sec. 94-2006. 


Collateral References 


Bills and Notes@—54. 
10 C.J.S.. Bills and Notes § 73. 


Right of drawee of forged check or 
draft to recover amount paid thereon. 12 


ALR 1089; 71 ALR 3837 and 7il2l ane 
1056. 

Right of previous holder of check paid 
by bank to take advantage of depositor’s 
failure to examine vouchers in order to 
discover forgeries. 17 ALR 956. 

Who must bear loss as between drawer 
or endorser, who delivers check to an im- 
postor and one who purchases, cashes, or 
pays it upon the impostor’s endorsement. 
22 ALR 1228; 52 ALR 1326 and 112 ALR 
1435. 

Rights and obligations between depos- 
itor and bank which pays forged check, 
as affected by provisions of Negotiable 
Instruments Act. 146 ALR 840. 
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When depositor-drawer of check is “pre- 
cluded” under Negotiable Instruments Law, 
§ 23, from setting up forgery of endorse- 


55-302 


ment or want of authority against drawee 
bank. 39 ALR 2d 641. 


CHAPTER 3 
CONSIDERATION 


Seetion 55-301. 


Presumption of consideration. 


55-302. What constitutes value. 
55-303. What constitutes holder for value. 
_55-304. When lien on instrument constitutes holder for value. 
55-305. Effect of want of consideration. 
55-306. Liability of accommodation party. 
55-301. (8431) Presumption of consideration. 


Every negotiable instru- 


ment is deemed prima facie to have been issued for a valuable considera- 
tion; and every person whose signature appears thereon to have become a 


party thereto for value. 


History: En. Sec. 5872, Rev. C. 1907; 
re-en. Sec. 8431, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3105. 


- Cross-References 


“ Effect of recital, sec. 93-1301-6. 
Presumption, sec. 93-1301-7. 


Burden of Proof 


In an action on a promissory note against 
the maker, plaintiff is not required to 
prove consideration, a note being deemed 
to have been issued for a valuable consid- 
eration, and absence of it being a matter 
of defense. Alley v. Butte & Western Min. 
Co., 77 M 477, 487, 251 P 517. 


The burden of showing a want of con- 
sideration to support a written instru- 
ment lies with the party seeking to inval- 
idate it on that ground, the presumption 
being that there was a_ consideration. 
Farmers’ & Miners’ State Bank v. Probst, 
81 M 248, 258, 263 P 693. 


References 

McConnell v. Blackley, 66 M 510, 514, 
214 P 64; Allen v. Montana Refining Co., 
71 M 105, 120, 227 P 582; Olsen v. Zap- 
pone, 83 M 5738, 579, 273 P 635. 


Collateral References 


Bills and Notes@—493, 497. 
11 C.J.S. Bills and Notes §§ 654, 655. 


55-302. (8432) What constitutes value. Value is any consideration 


sufficient to support a simple contract. 


An antecedent or pre-existing debt 


constitutes value; and is deemed such whether the instrument is payable 


on demand or at a future time. 
History: En. Sec. 5873, Rev. C. 1907; 


re-en. Sec. 8432, R. C. M. 1921. See also 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3106. 


Evidence of Prior Indebtedness 


When defendant signed written guar- 
anty to pay for goods sold by plaintiff to 
a codefendant and thereafter, while un- 
paid indebtedness remained on this con- 
tract a “renewal contract” was executed 
by the same parties, in action against 
guarantor on second contract where de- 
fense was lack of consideration, the first 
contract was admissible to prove con- 
sideration for the second, since it showed 
the guarantor’s prior indebtedness, a valid 
consideration under this section. W. T. 
Raleigh Co. v. Miller, 105 M 456, 462, 73 
P 2d 552. 


Extension of Time as Consideration 


Where the vendor of land accepted a 
note in payment of interest past due on 
a deferred payment of the purchase price, 
he waived the right given him under the 
contract of sale to declare the contract 
terminated by its breach, and extended 
the time in which the amount might be 
paid, and such extension was a sufficient 
consideration for the note. Edwards v. 
Muri, 73 M 339, 346, 237 P 209. 


Pre-Existing Debt 


An antecedent or pre-existing debt con- 
stitutes value, and therefore one who takes 
property in satisfaction of such a debt is 
a purchaser for value and entitled to full 
protection as such. Hackney v. Birely, 
67 M 155, 162, 215 P 642; Schauer v. 
Morgan, 67 M 455, 465, 216 P 347; Mulany 
v. Murray, 68 M 245, 252, 216 P 1105. 
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A pre-existing debt constitutes value 
and, therefore, the surrender of an old 
promissory note upon execution of one to 
take its place is a sufficient consideration 
for the latter, and the fact that the obli- 
gation surrendered is that of another per- 
son is immaterial. First State Bank v. 
Mussigbrod, 83 M 68, 88, 271 P 695. 


Promissory Note Constitutes Valuable 
Consideration 

A promissory note given in consider- 
ation of an oil and gas lease was a valu- 
able consideration, and the fact that the 
lessor more than a year after its delivery 
returned it to the lessee was immaterial; 
it having been the property of the lessor, 
he could do with it as he saw fit. Nadeau 
v. Texas Company, 104 M 558, 569, 69 P 
2d 586, 593. 


Sufficiency of Consideration 

Where plaintiff, in possession of public 
land under a claim of right to desert entry 
and upon which he had made improvements 
consisting of about three miles of fencing, 


59-303. 


(8433) What constitutes holder for value. 


NEGOTIABLE INSTRUMENTS 


located defendants thereon, delivered pos- 
session and surrendered the improvements 
to them, defendants giving a note for $650 
in payment, there was sufficient consider- 
ation for the instrument. McConnell v. 
Blackley, 66 M 510, 514, 214 P 64. 


Transfer to Secure Antecedent Debt 


While the cancellation or satisfaction of 
an antecedent debt constitutes a sufficient 
consideration for a transfer under this 
section, and may make the transferee a 
bona fide purchaser, the mere transfer of 
property to secure an antecedent debt 
does not make the transferee an innocent 
purchaser. Rasmussen v. Lee & Co., 104 
M 278, 285, 66 P 2d 119. 


References 


Yale Oil Corp. v. Sedlacek et al., 99 M 
411, 43 P 2d 887. 


Collateral References 


Bills and Notes€—92, 96, 353. 
10 C.J.S. Bills and Notes §§ 148, 316; 
11 C.J.S. Bills and Notes § 742. 


Where value has at 


any time been given for the instrument, the holder is deemed a holder for 
value in respect to all parties who became such prior to that time. 


History: En. Sec. 5874, Rev. C. 1907; 
re-en. Sec. 8433, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3107. 


50-304. 


References 


Olsen v. Zappone, 83 M 573, 579, 273 P 
635. 


(8434) When lien on instrument constitutes holder for value. 


Where the holder has a lien on the instrument, arising either from contract 
or by implication of law, he is deemed a holder for value to the extent 


of his len. 


History: En. Sec. 5875, Rev. C. 1907; 
re-en. Sec. 8434, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3108. 


50-305. 


(8435) Effect of want of consideration. 


References 


Union Bank ete. Co. v. Lynn, 73 M 473, 
476, 237 P 490. 


Absence or failure of 


consideration is a matter of defense as against any person not a holder 
in due course; and partial failure of consideration is a defense pro tanto, 
whether the failure is an ascertained and liquidated amount, or otherwise. 


History: En. Sec. 5876, Rev. C. 1907; 
re-en. Sec. 8435, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3109. 


Burden of Proof 


In an action on a promissory note against 
the maker, plaintiff is not required to 
prove consideration, a note being deemed 
to have been issued for a valuable con- 
sideration, and absence of it being a 
matter of defense. Alley v. Butte & West- 
ern .Min, .Co., 77 »-M 477,251, P\517. 


Partially Valid Consideration 


A note given in aid of a contract which 
is invalid under the statute of frauds is 
without consideration and payment thereof 
cannot be enforced; but where only a por- 
tion of a note is given in payment of such 
a void contract, the remaining portion 
being based upon a valid consideration, 
payment may be enforced as to such latter 
portion. Eecles v. Kendrick, 80 M 120, 
129, 259 P 609. 


Pleading Required 
Under this section absence of considera- 
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tion is a matter of defense as against any 
person not a holder in due course. This is 
an affirmative defense, and must be pleaded. 
Sommer v. Wigen, 103 M 327, 331, 62 P 
2d 333. 


Pleading Want of Consideration 


In an action by the payee of a promis- 
sory note against the maker, defendant’s 
general averment that the note “was ex- 
ecuted without any consideration what- 
ever and there was a total absence and 
failure of consideration” was sufficient 
without setting out the evidentiary facts 
upon which defendant relied. United States 
Nat. Bank v. Chappell, 71 M 553, 563, 230 
P 1084. 


Presumption of Continued Existence 


In view of the ease with which a note 
and mortgage may be transferred without 


90-306. 


55-306 


the necessity of making a public record 
thereof, the presumption that a thing once 
shown to have existed will be presumed 
to have continued as long as is usual with 
things of that nature (see. 93-1301-7), 
standing alone, was too weak as proof of 
ownership to establish a prima-facie case 
of want or absence of consideration, after 
fifteen years. Sommer v. Wigen, 103 M 
327, 333, 62 P 2d 333. 


References 


Best v. Boyer, 98 M 40, 37 P 2d 331; 
Jensen v. Franklin, 135 M 341, 340 P 2d 
832. 


Collateral References 


Bills and Notes¢90, 97, 370, 452(3). 

10 C.J.S. Bills and Notes §§ 143, 518, 
19, 520," 5215 52337 Tl C.J.S. Bills and 
Notes § 755. 


(8436) Liability of accommodation party. An accommodation 


party is one who signed the instrument as maker, drawer, acceptor, or en- 
dorser, without receiving value therefor, and for the purpose of lending 


his name to some other person. 


Such a person is liable on the instrument 


to a holder for value, notwithstanding such holder at the time of taking 
the instrument knew him to be only an accommodation party. 


History: En. Sec. 5877, Rev. C. 1907; 
re-en. Sec. 8436, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3110. 


Absolute Liability of Maker 


The liability of the maker of a promis- 
sory note is absolute, while that of an en- 
dorser is contingent upon the default of 
the maker. Anderson v. Border, 75 M 516, 
526, 244 P 494. 


Admissibility of Evidence 


Evidence tending to show that the maker 
of a negotiable instrument was merely an 
accommodation maker was properly ex- 
cluded in an action by a holder in due 
course, since under this section, an ac- 
commodation maker is liable to a holder 
for value (even though the latter knew at 
the time of taking the instrument that the 
former was but an accommodation maker). 
Lister v. Donlan, 85 M 571, 579, 281 P 348. 


Consideration to Accommodation Maker 
Not Required 


Where defendant signed a renewal note 
taking the place of a note signed by her 
husband and another, at the request of 
the husband for the purpose of lending 
her name to him as comaker, she was an 
accommodation maker within the mean- 
ing of this section, and not a guarantor, 
and liable as such to a holder for value 
though the latter knew her to be only an 
accommodation maker and that no con- 
sideration moved to her for signing it, the 


consideration moving to one or both of her 
comakers having been sufficient to uphold 
the note. Mulany v. Murray, 68 M 245, 
202, “LG P 105; 


Joint Liability Inferred 


While it is the general rule that where 
a number of persons successively sign a 
note, they are prima-facie liable in the 
order in which their names appear even 
though they are in fact accommodation 
endorsers, their intention that there should 
be a joint, rather than a successive, lia- 
bility may be inferred from the circum- 
stances incident to the endorsements, and 
parol evidence is admissible to show that 
there was an agreement between them to 
that effect. Anderson v. Border, 75 M 516, 
526, 244 P 494, 


Release of Mortgage Given by Principal 


Defendant, an accommodation maker, 
was primarily liable on the note, though 
the payee bank, at the time it took the 
instrument, knew that he was lending his 
name to his comaker, and was not dis- 
charged from liability by the act of the 
bank in releasing mortgage security fur- 
nished by the latter, without his (de- 
fendant’s) knowledge or consent. Mer- 
chants’ Nat. Bank v. Smith, 59 M 280, 291, 
196 P 523. 


References 


Cited or applied as section 5877 Revised 
Codes, in Columbus State Bank v. Erb, 50 
M 442, 449, 147 P 617; First State Bank 
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of Hilger v. Lang, 55° M 146, 153, 174 P 
597, 


Collateral References 

Bills and Notes€122, 237, 238, 371. 
«.11 CJ.S. Bills and Notes §§ 739, 744, 
749. 

Si Ame tur 


207-212, Bills and Notes 
§§ 454-463. ; 


Discharge of accommodation maker or 
surety by extension of time or. release of 
collateral, under. Negotiable Instruments 
Law. 48 ALR 715; 65 ALR 1425 and 
108 ALR 1088. 


NEGOTIABLE INSTRUMENTS 


Amount paid for paper by holder as 
limiting recovery. against accommodation 
party. 69 ALR 1313. 

Construction, application, and effect of 
provision of Negotiable Instruments Law 
to effect that accommodation party is 
liable to holder for value notwithstanding 
that latter knew of accommodation char- 
acter. 95 ALR 964. 

Discharge of accommodation maker by 
release of mortgage or other security given 
for note. 2 ALR 2d 260. 


CHAPTER 4 
NEGOTIATION 


Section 55-401. 


What constitutes negotiation. 


55-402. Endorsement—how made. 
‘55-403. Endorsement must be of entire instrument. 
55-404. Kinds of endorsement. 
55-405. Special. endorsement—endorsement in blank. 
55-406. Blank endorsement—how changed to special endorsement. 
55-407. When endorsement restrictive. 
55-408. Effect of restrictive endorsement—rights of endorsee. 
55-409. Qualified endorsement. 
55-410. Conditional endorsement. 
55-411. Endorsement of instrument payable to bearer. 
55-412. Endorser where payable to two or more persons. 
55-413. Effect of instrument drawn or endorsed to a person as cashier. 
55-414. Endorsement where name is misspelled, ete. 
55-415. Endorsement in representative. capacity. 
55-416. Time of endorsement—presumption. 
55-417. Place of endorsement—presumption. 
55-418. Continuation of negotiable character. 
55-419. Striking out endorsement. 
55-420. Transfer without endorsement, effect of. 
; 55-421. When prior party may negotiate instrument. 
55-401. (8437) What constitutes negotiation. 


An instrument is negoti- 


ated when it is transferred from one person to another in such manner as 
to, constitute the transferee the holder. thereof. If payable to bearer, it is 
negotiated by delivery ; if payable to order, it is negotiated by the endorse- 
ment of the holder, completed by delivery. 


History: En. Sec. 5878, Rev. C. 1907; 
re-en. Sec. 8437, R. C. M. 1921. See also 
history of. Sec. 55-101. Cal. Civ. C: Sec. 
3111. 


Cross-References 


Assignment, defenses. and setoff, 
93-2802. 
Transfer. of nonnegotiable instrument, 


see. 13-602. 


sec. 


Cancellation of Old Note and Mortgage 
for Execution of New Ones 

There is an absence or want of consider- 
ation where the party surrendering an old 
note and mortgage for. execution of new 


ones doesn’t own the old ones in the first 
instance. If plaintiff was not the owner 
of the original note and mortgage, she 
was in no position to perform her promise 
to cancel and surrender the original note 
and mortgage. Sommer v. Wigen, 103 M 
327, 3382, 62 P 2d 333. 


Negotiation of Bearer Note 


A note made payable to a named per- 
son, with the words added, “or bearer,” 
passes from hand to hand by mere de- 
livery, and on becoming due may be en- 
forced by. the person then holding it. J. 
I. Case Threshing Machine Co. v. Simp- 
son, 54 M 316, 318, 170 P12. 
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Payee as Holder in Due Course 


The payee of a negotiable promissory 
note, in possession of it, is a prima-facie 
holder in due course, within the meaning 
of the Uniform Negotiable Instruments 
Act, negotiation by endorsement and de- 
livery not being necessary to constitute 
one a holder in due course. J. I. Case 
Threshing Machine Co. v. Simpson, 54 M 
g16,.518, 170 ..P 12. 


55-402. 


signature of the endorser, 


endorsement. 
History: En. Sec. 5879, Rev. C. 1907; 
re-en. Sec. 8438, R. C. M. 1921. See also 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3112. 


50-403. 


dorsement must be an endorsement of the entire instrument. 


(84388) Endorsement—how made. 
written on the instrument itself, or upon paper attached thereto. 
without additional words, 


(8439) Endorsement must be of entire instrument. 


55-405 


References 

Cited or applied as section 5878, Revised 
Codes, in Fifty Associates Co. v. oat 
56 M 348, 352, 185 P 155. 

Collateral References 


Bills and Notes€176. 
10 C.J.S. Bills and Notes § 204. 


The endorsement must be 
The 
is a sufficient 


Collateral References 


Bills and Notes@-183, 188. 
10 C.J.S. Bills and Notes §§ 207, 208, 
212. 


The en- 
An endorse- 


ment, which purports to transfer to the endorsee a part only of the amount 
payable, or which purports to transfer the instrument to two or more en- 
dorsees severally, does not operate as a negotiation of the instrument. But 
where the instrument has been paid in part, it may be endorsed as to the 


residue. 


History: En. Sec. 5880, Rev. C. 1907; 
re-en. Sec. 8439, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3113. 


Collateral References 


Construction and application of provi- 
sion of Negotiable Instruments Law in 
respect of endorsements which purport to 


50-404. 


negotiation. 


(8440) Kinds of endorsement. 


transfer only part of amount payable. 63 
ALR 499. 

Construction, application, and effect of 
provision of Negotiable Instruments Law 
that an endorsement which purports to 
transfer the instrument to two or more 
endorsees severally does not operate as a 
149 ALR 1055. 


An endorsement may be either 


special or in blank; and it may also be either restrictive or qualified, or 


conditional. 


History: En. Sec. 5881, Rev. C. 1907; 
re-en. Sec. 8440, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3114. 


Collateral References 


Bills and Notes@188-190. 
10 C.J.S. Bills and Notes §§ 209, 212-214. 


Endorsement of bill or note in form of 
guaranty of payment. 21 ALR 1375; 33 
ALR 97 and 46 ALR 1516. 


50-405. 


Endorsement of bill or note by writing 
not on instrument itself. 56 ALR 921. 

Sale or negotiation for value of com- 
mercial paper after it has been endorsed 
by the holder with a restrictive endorse- 
ment, as waiver of the restriction so as to 
entitle the purchaser to recover thereon as 
a holder in due course. 149 ALR 318. 


(8441) Special endorsement—endorsement in blank. A special 


endorsement specifies the person to whom, or to whose order, the instru- 
ment is to be payable; and the endorsement of such endorsee is necessary 


to the further negotiation of the instrument. 


An endorsement in blank 
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specifies no endorsee, and an instrument so endorsed is payable to bearer, 


and may be negotiated by delivery. 


History: En. Sec. 5882, Rev. C. 1907; 
re-en. Sec. 8441, R. C. M. 1921. See also 


55-406. 


history of Sec. 55-101. Cal. Civ. C. Sec. 


3115. 


(8442) Blank endorsement—how changed to special endorse- 


ment. The holder may convert a blank endorsement into a special endorse- 
ment by writing over the signature of the endorser in blank any contract 
consistent with the character of the endorsement. 


History: En. Sec. 5883, Rev. C. 1907; 
re-en. Sec. 8442, R. C. M. 1921. See also 


55-407. 
strictive, which either: 


(8443) When endorsement restrictive. 


history of Sec. 55-101. Cal. Civ. C. Sec. 


3116. 


An endorsement is re- 


1. Prohibits the future negotiation of the instrument; or, 
2. Constitutes the endorsee the agent of the endorser; or, 
3. Vests the title of the endorsee in trust for or to the use of some 


other person. 


But the mere absence of words implying power to negotiate does not 


make an endorsement restrictive. 


History: En. Sec. 5884, Rev. C. 1907; 
re-en. Sec. 8443, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3117. 


Collateral References 


Bills and Notes@190. . 
10 C.J.S. Bills and Notes § 214. 


| Undertaking of one who endorses a 
note without recourse. 2 ALR 216; 91 ALR 
599. 


50-408. 


Endorsement, “To order of any bank or 
banker,” as a restrictive endorsement. 10 
ALR 709. 

Sale or negotiation for value of com- 
mercial paper after it has been endorsed 
by the holder with a restrictive endorse- 
ment, as waiver of the restriction so as to 
entitle the purchaser to recover thereon as 
a holder in due course. 149 ALR 318. 


(8444) Effect of restrictive endorsement—rights of endorsee. 


A restrictive endorsement confers upon the endorsee the right: 
1. To receive payment of the instrument; 
2. To bring any action thereon that the endorser could bring; 
3. To transfer his rights as such endorsee, where the form of the en- 


dorsement authorizes him to do so. 


But all subsequent endorsees acquire only the title of the first endorsee 


under the restrictive endorsement. 


History: En. Sec. 5885, Rev. C. 1907; 
re-en. Sec. 8444, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3118. 


Collateral References 


Bills and Notes@199, 250, 290. 
10 C.J.S. Bills and Notes §§ 39, 214, 220. 


Endorsement “for deposit only” as affect- 
ing right of holder of paper against drawer 


50-409. 


or maker who would have a good defense 
as against payee. 75 ALR 1415. 

Sale or negotiation for value of com- 
mercial paper after it has been endorsed 
by the holder with a restrictive endorse- 
ment, as waiver of the restriction so as to 
entitle the purchaser to recover thereon 
as a holder in due course. 149 ALR 318. 


(8445) Qualified endorsement. <A qualified endorsement consti- 


tutes the endorser a mere assignor of the title to the instrument. It may be 
made by adding to the endorser’s signature the words “without recourse,” 
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or any words of similar import. Such an endorsement does not impair the 
negotiable character of the instrument. 


History: En. Sec. 5886, Rev. C. 1907; 10 C.J.S. Bills and Notes §§18, 214, 
re-en. Sec. 8445, R. C. M. 1921. See also 220. 
history of Sec. 55-101. Cal. Civ. C. Sec. 


3119. Endorsement without recourse as affect- 
ing character of endorsee or subsequent 

Collateral References holder as holder in due course. 77 ALR 487. 
Bills and Notes€=170, 171, 198, 293. Undertaking of one who endorses note 


without recourse. 91 ALR 399. 


50-410. (8446) Conditional endorsement. Where an endorsement is 
conditional, a party required to pay the instrument may disregard the 
condition, and make payment to the endorsee or his transferee, whether 
the condition has been fulfilled or not. But any person to whom an instru- 
ment so endorsed is negotiated will hold the same, or the proceeds thereof, 
subject to the rights of the person endorsing conditionally. 


History: En. Sec. 5887, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8446, R. C. M. 1921. See also 3120. 


50-411. (8447) Endorsement of instrument payable to bearer. Where 
an instrument, payable to bearer, is endorsed specially, it may nevertheless 
be further negotiated by delivery; but the person endorsing specially is 
lable as endorser to only such holders as make (take) title through his 
endorsement. 


History: En. Sec. 5888, Rev. C. 1907; Collateral References 
re-en. Sec. 8447, R. C. M. 1921. See also Bills and Notes@~210, 289. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes §§ 213, 226. 
3121. 


55-412. (8448) Endorser where payable to two or more persons. 
Where an instrument is payable to the order of two or more payees or 
endorsees who are not partners, all must endorse, unless the one endorsing 
has authority to endorse for the others. 


History: En. Sec. 5889, Rev. C. 1907; 10 C.J.S. Bills and Notes §§ 194, 206, 
re-en. Sec. 8448, R. C. M. 1921. See also 220. 


history of Sec. 55-101. Cal. Civ. C. Sec. ips 
Endorsement by one of several joint 


3122. 
payees or endorsees not partners. 38 ALR 
References nog. 
Swords v. Occident Elevator Co., 72 M Necessity of express agreement between 


189. 197. 232 P 189. endorsers to be jointly and not successively 
; ; liable in order to give a right of contribu- 
Collateral References tion as between themselves. 90 ALR 305. 


Bills and Notes€—182, 196. 


55-413. (8449) Effect of instrument drawn or endorsed to a person as 
cashier. Where an instrument is drawn or endorsed to a person as 
“cashier,” or other fiscal officer of a bank or corporation, it 1s deemed 
prima facie to be payable to the bank or corporation of which he is such 
officer; and may be negotiated by either the endorsement of the bank or 
corporation, or the endorsement of the officer. 


History: En. Sec. 5890, Rev. C. 1907; Collateral References 
re-en. Sec. 8449, R. C. M. 1921. See also Bills and Notes€123(3), 182. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 CJ.S. Bills and Notes §§ 124, 191, 
3123. 206. 
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55-414. (8450) Endorsement where name is misspelled, etc. Where the 
name of a payee or endorsee is wrongly designated or misspelled, he may 
endorse the instrument as therein described, adding, if he thinks fit, his 


proper signature. 


History: En. Sec. 5891, Rev. C. 1907; 
re-en. Sec. 8450, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3124. 


Collateral References 


Bills and Notes¢183. 
10 C.J.S. Bills and Notes § 208. 


55-415. 


Construction and application of provi- 
sion of Negotiable Instruments Law re- 
garding endorsement of instrument by 
payee or endorsee whose name is wrong- 
fully designated or misspelled. 153 ALR 
598. 


(8451) Endorsement in representative capacity. Where a per- 


son is under obligation to endorse in a representative capacity, he may en- 
dorse in such terms as to negative personal liability. 


History: En. Sec. 5892, Rev. C. 1907; 
re-en. Sec. 8451, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3125. 


Collateral References 
Addition of word indicating representa- 


55-416. 


tive or fiduciary capacity after name of 
payee, endorser, or endorsee on commercial 
paper as charging transferee with notice of 
trust in favor of third parties or of de- 
fenses of maker. 61 ALR 1389. 

Authority of agent to endorse and trans- 
fer commercial paper. 37 ALR 2d 453. 


(8452) Time of endorsement—presumption. Except where an 


endorsement bears date after the maturity of the instrument, every negoti- 
ation is deemed prima facie to have been effected before the instrument was 


overdue. 


History: En. Sec. 5893, Rev. C. 1907; 
re-en. Sec. 8452, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3126. 


Cross-Reference 


Endorsement, presumption as to time, 
sec. 93-1301-7. 


55-417. 


Collateral References 


Bills and Notes€—496(1). 
11 C.J.S. Bills and Notes § 659. 


(8453) Place of endorsement—presumption. Except where the 


contrary appears, every endorsement is presumed prima facie to have been 
made at the place where the instrument is dated. 


History: En. Sec. 5894, Rev. C. 1907; 
re-en. Sec. 8453, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
SIZT. 


50-418. 


(8454) Continuation of negotiable character. 


Collateral References 


Bills and Notes@=496(3). 
11 C.J.S. Bills and Notes § 661. 


An instrument 


negotiable in its origin continues to be negotiable. until it has been restric- 
tively endorsed or discharged by payment or otherwise. 


History: En. Sec. 5895, Rev. C. 1907; 
re-en. Sec. 8454, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3128. 


Collateral References 


Bills and Notes@>144, 170, 174. 
10 C.J.S. Bills and Notes §§ 13, 18, 21. 


55-419. 


Sale or negotiation for value of com- 
mercial paper after it has been endorsed by 
the holder with a restrictive endorsement, 
as waiver of the restriction so as to entitle 
the purchaser to recover thereon as a 
holder in due course. 149 ALR 318. 


(8455) Striking out endorsement. The holder may at any time 


strike out any endorsement which is not necessary to his title. The endorser 
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whose endorsement is struck out, and all endorsers subsequent to him, are 
thereby relieved from liability on the instrument. 


History: En. Sec. 5896, Rev. C. 1907; 
re-en. Sec. 8455, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3129. 


Collateral References 


Bills and Notes€193, 256, 301. 
10 C.J.S. Bills and Notes §§ 215, 470. 


50-420. (8456) Transfer without endorsement, effect of. Where the 
holder of an instrument payable to his order transfers it for value without 
endorsing it, the transfer vests in the transferee such title as the transferor 
had therein, and the transferee acquires, in addition, the right to have the 
endorsement of the transferor. But for the purpose of determining whether 
the transferee is a holder in due course, the negotiation takes effect as of 


the time when the endorsement is actually made. 


History: En. Sec. 5897, Rev. C. 1907; 
re-en. Sec. 8456, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3130. 


Ownership of Unendorsed Note 


Upon transfer of a mortgage note pay- 
able to order without endorsement, title 
vested in the transferee; hence where the 
fact that the plaintiff assignee in his 
action to foreclose the mortgage bought 
the note from the mortgagee was uncon- 
tradicted and he produced it at the trial, 
a finding that he had failed to produce 
competent evidence of its ownership was 


50-421. 


error. Leffek v. Luedeman, 95 M 457, 466, 
af Pied oll. 


Collateral References 


Bills and Notes€220, 313, 348. 
10 C.J.S. Bills and Notes §§ 223, 225, 
227, 229, 232, 311. 


Necessity of endorsement by all payees 
before maturity to make a transferee a 
bona fide holder. 25 ALR 163. 

Construction, applicability, and effect of 
provisions of Negotiable Instruments Law 
as to delivery of order paper without en- 
dorsement. 87 ALR 1178. 


(8457) When prior party may negotiate instrument. Where 


an instrument is negotiated back to a prior party, such party may, subject 


to the provisions of this act, reissue and further negotiate the same. 


But 


he is not entitled to enforce payment thereof against any intervening party 


to whom he was personally lable. 


History: En. Sec. 5898, Rev. C. 1907; 
re-en. Sec. 8457, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
alo. 


Collateral References 
Bills and Notes€264, 308. 


10 C.J.S. Bills and Notes §§ 39, 222, 516, 
517. 


Liability of intermediate endorser where 
negotiable instrument is reacquired and 
renegotiated by prior party. 169 ALR 
1410. 


CHAPTER 5 
RIGHTS OF HOLDER 


Section 55-501. 


Right, of holder to sue—payment. 


55-502. What constitutes a holder in due course. 

55-503. When person not deemed holder in due course. 
55-504. Notice before full amount paid. 

55-505. When title defective. 

55-506. What constitutes notice of defect. 

55-507. Rights of holder in due course. 

55-508. When subject to original defenses. 

55-509. Who deemed holder in due course. 
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55-501. 


(8458) Right of holder to sue—payment. 


NEGOTIABLE INSTRUMENTS 


The holder of a 


negotiable instrument may sue thereon in his own name; and payment to 
him in due course discharges the instrument. 


History: En. Sec. 5899, Rev. C. 1907; 
re-en. Sec. 8458, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3132. 


Cross-Reference 


Actions, parties to overdue instrument, 
sec. 93-2830. 


Action by Administrator 


The mere possession of a promissory note 
by a foreign administrator, made payable 
to the order and transferred to his in- 
testate but never endorsed, does not con- 
stitute him a holder thereof within the 
meaning of the Negotiable Instruments 
Law, and he is therefore not entitled to 
maintain an action thereon in his indi- 
vidual capacity but may maintain it only 
in his representative capacity after taking 
out ancillary letters. Lefebure v. Baker, 


55-502. 


(8459) What constitutes a holder in due course. 


69 M 193, 204, 220 P 1111; State ex rel. 
Freebourn v. Merchants’ Credit Service, 
Ine., 104 M 76, 100, 66 P 2d 337; Parcells 
v. Price, 110 M 537, 540, 104 P 2d 12. 


Allegation of Ownership Not Required 


A holder of a note may maintain an 
action for its collection; it is not required 
that the plaintiff in such an action allege 
in his complaint that he is owner at the 
time. J. I. Case Threshing Machine Co. 
v. Simpson, 54 M 316, 318, 170 P 12. 


Collateral References 


Bills and Notes€—427(1), 443. 
10 C.J.S. Bills and Notes §§ 452, 534. 


Amount paid by holder as limiting re- 


covery against accommodation party. 69 
ALR 1313: 


A holder in 


due course is a holder who has taken the instrument under the following 


conditions: 


1. That it is complete and regular upon its face; 

2. That he became the holder of it before it was overdue, and without 
notice that it has been previously dishonored, if such was the fact; 

3. That he took it in good faith and for value; 

4. That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiating it. 


History: En. Sec. 5900, Rev. C. 1907; 
re-en. Sec. 8459, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
Sigs: 


Altered Instrument 


In action by bank, which, at request of 
a payee who was known only by sight, had 
cashed a $5,000 pencil written check, bear- 
ing indications of material alteration, the 
maker of which was a stranger, without 
first presenting check to drawee bank in 
ordinary course of business, evidence was 
insufficient to sustain judgment for plain- 
tiff bank against maker as against de- 
fenses of alteration and bad faith of 
holder. Miles City Bank v. Askin, 119 M 
581, 179 P.2ds 750; 754, 51712 ADR 790: 


Breach of Warranty as Defense 


Knowledge of a warranty that an auto- 
mobile would meet certain requirements as 
to service did not defeat a bank’s claim 
as a holder in due course of promissory 
notes taken in payment of the machine 
before maturity, and without being aware 
of a breach of such warranty. Baker State 
Bank yy. Grant, 54° M “7.79; "166"P 27. 


Burden of Proof 


Under section 55-509 where, after plain- 
tiff endorsee had made out a prima-facie 
ease, defendant (drawer) produced evi- 
dence tending fairly to prove that the 
payee had obtained the check through 
fraud, the burden shifted to plaintiff to 
prove every fact necessary to show that 
he was a holder in due course, among 
them that he took it in good faith and 
for value, failing in which he was not 
entitled to recover. Matteson v. Trask, 63 
M 160, 164, 206 P 428. : 

To defeat the claim of ownership of 
coupon Liberty bonds, negotiable in char- 
acter, asserted by plaintiff in his action 
for their conversion, it was incumbent 
upon defendant bank to show that it was 
a holder in due course, under this section 
and sections 55-508 and 55-509. Grosfield 
v. Kirst Nat. Bank, 73 M 219,235, 236.P 
250. 


Definition of Holder in Due Course 


A holder of a promissory note who 
bought it before maturity in good faith 
paying full value therefor without actual 
knowledge or notice that it was secured 
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by a mortgage, or of the assignment of the 
note containing a provision that it was 
being transferred without recourse, was a 
holder in due course within the meaning 
of this section. Wood v. Ferguson, 71 M 
540, 550, 230 P 592. 

Where plaintiffs in an action on a ne- 
gotiable instrument by their uncontra- 
dicted evidence showed that they became 
the holders of it before it was overdue, 
and without notice that it had been dis- 
honored, that they took it in good faith 
and for value, and that at the time it 
was negotiated to them they had no notice 
of any infirmity in the title of the person 
who negotiated it to them, their showing 
was sufficient to establish their status as 
holders in due course, and evidence to 
establish failure of consideration was in- 
admissible. Best v. Boyer, 98 M 40, 46, 37 
Ed ood, 


Discount Purchase 


In the absence of evidence showing that 
plaintiff was not a holder in due course of 
the note sued upon, and mere fact that he 
purchased it at a ten per cent discount was 
not sufficient to raise an inference or suspi- 
cion that he bought a tainted instrument. 
Lister v. Donlan, 85 M 571, 577, 281 P 348. 


Jury Question 


While the question whether a holder of 
a negotiable instrument is a holder in due 
course is usually one of fact for the jury 
to decide, where the facts are shown and 
undisputed, and the transaction discloses 
nothing which would justify an inference 
of bad faith, it becomes one of law and 
it is the duty of the trial court to direct 
a verdict for plaintiff. Lister v. Donlan, 
85 M 571, 577, 281 P 348. 


Knowledge of Representative Capacity 


In an action on a promissory note which 
had never been previously negotiated and 
was overdue when plaintiff acquired it by 
assignment, and who was therefore not a 
holder in due course, parol evidence was 
admissible to show that defendants with 
plaintiff’s knowledge had endorsed the 
note with the understanding that each was 
doing so as representative of an association 
and not in his personal capacity. Anderson 
v. Border, 75 M 516, 529, 244 P 494. 


Knowledge Required to Defeat Holder 


To defeat the claim of plaintiff in an 
action on a promissory note that he was a 
holder in due course, on the ground that 
when he acquired it he had notice of a de- 
fect of title in the transferor consisting of 
a breach of faith in the latter as against 
the maker, it must, under section 55-506, 
be made to appear that he had actual 
knowledge of the infirmity or knowledge of 


55-502 


such facts that his taking it under the 
circumstances amounted to bad faith. Olsen 
v. Zappone, 83 M 573, 577, 273 P 635. 


Notice of Dishonor 


Where the payee in a demand note for 
five hundred dollars assigned it to plaintiff 
about twenty months after its date, with 
endorsements thereon showing partial pay- 
ments amounting to four hundred and fifty 
dollars of the principal sum due, and 
where it appeared that plaintiff, through 
one of its employees, had notice that there 
was a dispute between the maker and the 
payee as to whether any balance remained 
unpaid, plaintiff was not a holder in due 
course, within the meaning of this section, 
but took the paper with notice of its dis- 
honor. Brophy Grocery Co. v. Wilson, 45 
M 489, 4938, 124 P 510. 


Overdue ‘Note 


A bank which accepted a note four years 
overdue did not become a holder in due 
course, but took only the title thereto 
which the assignor, its debtor, had, with 
the risk of all defects therein, as well as 
of the defenses to it or demands existing 
at the time against him with reference to 
it. Northwestern Improvement Co. v. 
Rhoades, 52 M 428, 434, 158 P 832. 

One who takes a promissory note by as- 
signment after its maturity is not a hold- 
er in due course, and all defenses existing 
as against the original payee are available 
in his action to recover thereon. Alward 
v. Broadway Gold Min. Co., 94 M 45, 52, 
20 P 2d 647. 


Part Payment of Demand Note 


Part payment. of the principal of a de- 
mand note is evidence of its dishonor. 
Brophy Grocery Co. v. Wilson, 45 M 489, 
493, 124 P 510. 


Payee Prima-Facie Holder in Due Course 


The payee of a negotiable promissory 
note, in possession of it, is a prima-facie 
holder in due course, within the meaning 
of the Uniform Negotiable Instruments 
Act, negotiation by endorsement and de- 
livery not being necessary to constitute 
one a holder in due course. Merchants’ 
Nat. Bank v. Smith, 59 M 280, 292, 196 P 
523. 


References 


Cited or applied as section 5900, Revised 
Codes, in First National Bank of New 
Castle v. Grow, 57 M 376, 188 P 907; Syl- 
vester v. Anaconda C. Min. Co., 73 M 465, 
476, 236 P 1067; Newer v. First Nat. Bank 
of Harlem, 74 M 549, 555, 241 P 613. 


Collateral References 


Bills and Notes@327. 
10 C.J.S. Bills and Notes § 301. 


627 


55-503 


Payee as holder in due course under Ne- 
gotiable Instruments Law. 15 ALR 437; 21 
ALR 1365; 26 ALR 769; 32 ALR 289; 68 
ALR 962 and 97 ALR 1215. 

Taking a negotiable paper as collateral 
security for or in.,payment of pre-existing 
indebtedness as sustaining one’s character 
as holder in due course under Uniform 
Negotiable Instruments Act. 80 ALR 670. 

Sale or negotiation for value of com- 
mercial paper after it has been endorsed 
by the holder with a restrictive endorse- 
ment, as waiver of the restriction so as to 
entitle the purchaser to recover thereon 
as a holder in due course. 149 ALR 318. 


59-503. 


(8460) When person not deemed holder in due course. 


NEGOTIABLE INSTRUMENTS 


Maturity of one or more of installments 
of notes payable in installments as affect- 
ing status of purchaser as holder in due 
course. 170 ALR 1029. 

Transferee of commercial paper given by 
purchaser of a chattel and secured by con- 
ditional sale, retention of title, or chattel 
mortgage as having status of holder in due 
course. 44 ALR 2d 97. 

Crediting proceeds of negotiable paper to 
depositor’s account, as constituting bank a 
holder in due course. 59 ALR 2d 1173. 


‘Where 


an instrument payable on demand is negotiated an unreasonable length of 
time after its issue, the holder is not deemed a holder in due course. 


History: En. Sec. 5901, Rev. C. 1907; 
re-en. Sec. 8460, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3134. 


Collateral References 


Bills and Notes€348. 
10 C.J.S. Bills and Notes § 311. 


55-504. (8461) Notice before full amount paid. Where the transferee 
receives notice of any infirmity in the instrument or defect in the title of 
the person negotiating the same before he has paid the full amount agreed 
to be paid therefor, he will be deemed a holder in due course only to the 
extent of the amount theretofore paid by him. 


History: En. Sec. 5902, Rev. C. 1907; 10 C.J.S. Bills and Notes § 322. 
re-en. Sec. 8461, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3135. 


Renewal of note after notice of defense 
as destroying bona fide character of holder. 
35 ALR 1294. 

Collateral References 


Bills and Notes¢ 334. 


55-505. (8462) When title defective. The title of a person who nego- 
tiates an instrument is defective within the meaning of this act when he 
obtained the instrument, or any signature thereto, by fraud, duress, or force 
and fear, or other unlawful means, or for an illegal consideration, or when 
he negotiates it in breach of faith, or under such circumstances as amount 
to a fraud. | 


History: En. Sec. 5903, Rev. C. 1907; 
re-en. Sec. 8462, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3136. 


Cross-Reference 


Larceny of instrument, secs. 94-2710 to 
94-2712. 


References 


Cited or applied as section 5903, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 M 428, 435, 158 P 832; 
Olsen v. Zappone, 83 M 573, 578, 273 P 
635. 


Collateral References 


Bills and Notes€=365(1). 
10 C.J.S. Bills and Notes § 482. 


55-506. (8463) What constitutes notice of defect. To constitute notice 


of an infirmity in the instrument or defect in the title of the person negoti- 
ating the same, the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect, or knowledge of such facts that his 
action in taking the instrument amounted to bad faith. 
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History: En. Sec. 5904, Rev. C. 1907; 
re-en. Sec. 8463, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3137. 


Facts Known by Holder 


To defeat the claim of plaintiff in an 
action on a promissory note that he was 
a holder in due course, on the ground that 
when he acquired it he had notice of a 
defect of title in the transferor consisting 
of a breach of faith in the latter as against 
the maker, it must, under this section, be 
made to appear that he had actual knowl- 
edge of the infirmity or knowledge of 
such facts that his taking it under the 
circumstances amounted to bad faith. Olsen 
v. Zappone, 83 M 573, 578, 273 P 635. 


50-507. 


(8464) Rights of holder in due course. 


55-508 


References 


Cited or applied as section 5904, Revised 
Codes, in First National Bank of Lewis- 
town v. Wilson et al., 57 M 384, 188 P 371; 
Miles City Bank v. Askin, 119 M 581, 179 
P 2d 750, 754, 171 ALR 790. 


Collateral References 


Bills and Notes€~335. 
10 C.J.S. Bills and Notes § 321. 


Who must bear loss as between drawer 
or endorser who delivers check to an im- 
postor and one who purchases, cashes or 
pays it upon impostor’s endorsement. 22 
ALR 1228; 52 ALR 1326 and 112 ALR 
1435. 

Notation or memorandum on bill or note 
as notice. 56 ALR 1373. 


A holder in due course 


holds the instrument free from any defect of title to prior parties, and free 
from defenses available to prior parties among themselves, and may enforce 
payment of the instrument for the full amount thereof against all parties 


liable thereon. 


History: En. Sec. 5905, Rev. C. 1907; 
re-en. Sec. 8464, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3138. 


Want or Failure of Consideration 


Want or failure of consideration for a 
negotiable promissory note constitutes no 
defense as against a holder in due course, 
under this section. Lister v. Donlan, 85 
M 571, 577, 281 P 348. 


References 


Cited or applied as section 5905, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 M 428, 434, 158 P 832; 
Wood v. Ferguson, 71 M 540, 550, 230 P 


592; Olsen v. Zappone, 83 M 573, 577, 273 
P 635; Best v. Boyer, 98 M 40, 37 P 2d 
331. 


Collateral References 


Rights of holder in due course of nego- 
tiable paper given by buyer under condi- 
tional sale contract as affected by the fact 
that he is also an assignee of rights under 
the contract in connection with which the 
paper was given. 152 ALR 1222. 

Insanity of maker, drawer, or endorser 
as defense against holder in due course. 
24 ALR 2d 1380. 

Rights of bona fide purchaser of note 
given to cover gambling loan. 53 ALR 2d 
376. 


55-508. (8465) When subject to original defenses. In the hands of any 
holder other than a holder in due course, a negotiable instrument is sub- 


ject to the same defense as if it were nonnegotiable. 


But a holder who 


derives his title through a holder in due course, and who is not himself a 
party to any fraud or illegality affecting the instrument, has all the rights 
of such former holder in respect of all parties prior to the latter. 


History: En. Sec. 5906, Rev. C. 1907; 
re-en. Sec. 8465, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3139. 


Defenses Available against Holder Not 
in Due Course 


The Uniform Negotiable Instruments Act 
deals with negotiable instruments only so 
long as they are in the hands of holders 
in due course; if in other hands, they are 
subject to the same defenses as if non- 
negotiable. Merchants’ Nat. Bank v. Smith 
et al., 59 M 280, 292, 196 P 523. 


References 


Cited or applied as section 5906, Revised 
Codes, in Buhler v. Loftus, 53. M 546, 565, 
165 P 601; Grosfield v. First Nat. Bank, 
73. M 219, 235, 236 P 250. 


Collateral References 


Bills and Notes¢=451. 
10 C.J.S. Bills and Notes § 479. 


Negotiable Instruments Law as affect- 
ing defense of usury. 5 ALR 1447 and 
95 ALR 735. 

Effect. of Negotiable Instruments Act 
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on statute invalidating instrument given 
for gambling consideration, 11 ALR 211; 
37 ALR 698 and 46 ALR 959. 

Deception as to character of paper signed 
as defense as against bona fide holder of 
negotiable paper. 160 ALR 1295. 

Insanity of maker, drawer or endorser as 
defense against holder in due course. 24 
ALR 2d 1380. 


55-509. 


(8466) Who deemed holder in due course. 


NEGOTIABLE INSTRUMENTS 


Holder in due course of commercial 
paper given by purchaser of chattel as 
secured by conditional sale, retention of 
title, or chattel mortgage, as subject to de- 
fense of failure of consideration which 
chattel purehaser could assert against 
seller. 44 ALR 2d 35. 

Rights of bona fide purchaser of note 
given to cover gambling loan. 53 ALR 2d 
376, 


Every holder is 


deemed prima facie to be a holder in due course; but when it is shown that 
the title of any person who has negotiated the instrument was defective, 
the burden is on the holder to prove that he or some person under whom 
he claims, acquired the title as holder in due course. But the last mentioned 
rule does not apply in favor of a party who became bound on the instru- 
ment prior to the acquisition of such defective title. 


History: En. Sec. 5907, Rev. C. 1907; 
re-en. Sec. 8466, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3140. 


Burden of Proof 


Under this section, where, after plaintiff 
endorsee had made out a prima-facie case, 
defendant (drawer) produced evidence 
tending fairly to prove that the payee 
had obtained the check through fraud, the 
burden shifted to plaintiff to prove every 
fact necessary to show that he was a 
holder in due course, among them: that 
he took it in good faith and for value, fail- 
ing in which he was not entitled to re- 
cover. Matteson v. Trask, 63 M 160, 164, 
165, 206 P 428. 


References 


Cited or applied as section 5907, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 M 428, 434, 158 P 832; First 


National Bank of New Castle v. Grow, 57 
M 376, 188 P 907; Merchants’ Nat. Bank 
Vv; Smith, 99 M. 280, 292) 196" Bio 
Grosfield v. First Nat. Bank, 73 M 219, 
235, 236 P 250; Olsen v. Zappone, 83 M 
573,1577, 27ay P6385; Lister vy; Donlang ss 
M 571, 578, 281 P 348; Best v. Boyer, 98 
M 40, 37 P 2d 381. 


Collateral References 


Bills and Notes¢497. 
11 C.J.S. Bills and Notes § 654. 


Sale or negotiation for value of com- 
mercial paper after it has been endorsed 
by the holder with a restrictive endorse- 
ment, aS waiver of the restriction so as to 
entitle the purchaser to recover thereon as 
a holder in due course. 149 ALR 318. 

Crediting proceeds of negotiable paper 
to depositor’s account, as constituting bank 
a holder in due course. 59 ALR 2d 1173. 


CHAPTER 6 
LIABILITY OF PARTIES 


Section 55-601. Liability of maker. 


55-602. Liability of drawer. 
55-603. Liability of acceptor. 
55-604. When person deemed endorser. 
55-605. Liability of irregular endorser. 
55-606. Warranty—where negotiation by delivery, ete. 
55-607. Liability of general endorser. 
55-608. Liability of endorser where paper negotiable by delivery. 
55-609. Order in which endorsers are liable. 
55-610. Liability of agent or broker. 
59-601. (8467) Liability of maker. 


The maker of a negotiable instru- 


ment by making it engages that he will pay it according to its tenor, and 
admits the existence of the payee and his then capacity to endorse. 


630 


LIABILITY OF PARTIES 


History: En. Sec. 5908, Rev. C. 1907; 
re-en. Sec. 8467, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3141. 


Existence and Capacity of Payee 


By making a promissory note to a cor- 
poration the maker admits the payee’s 


50-602. 


(8468) Liability of drawer. 


55-604 


corporate existence and its capacity to 
endorse. Commercial Nat. Bank v. Reich- 
elt, 62 M 302, 305, 204 P 1037. 


Collateral References 


Bills and Notes@~48. 
10 C.J.S. Bills and Notes § 37. 


The drawer by drawing this 


instrument admits the existence of the payee and his then capacity to en- 
dorse; and engages that on due presentment the instrument will be ac- 
cepted or paid, or both, according to its tenor, and that if it be dishonored, 
and the necessary proceedings on dishonor be duly taken, he will pay the 
amount thereof to the holder, or to any subsequent endorser who may be 


compelled to pay it. 


But the drawer may insert in the instrument an ex- 


press stipulation negativing or limiting his own lability to the holder. 


History: En. Sec. 5909, Rev. C. 1907; 
re-en. Sec. 8468, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3142. 


References 


Jensen v. Laurel Meat Co., 71 M 582, 
589, 230 P 1081. 


55-603. 


(8469) Liability of acceptor. 


Collateral References 


Bills and Notes¢=23. 
10 C.J.S. Bills and Notes § 35. 


Rights and obligations between depositor 
and bank which pays forged check, as 
affected by provisions of Negotiable In- 
struments Act. 146 ALR 840. 


The acceptor by accepting the 


instrument engages that he will pay it according to the tenor of his accept- 


ance, and admits: 


1. The existence of the drawer, the genuineness of his signature, and 
his capacity and authority to draw the instrument; and, 
2. The existence of the payee and his then capacity to endorse. 


History: En. Sec. 5910, Rev. C. 1907; 
re-en. Sec. 8469, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3143. 


Collateral References 
Bills and Notes@74. 


55-604. 


(8470) When person deemed endorser. 


10 C.J.S. Bills and Notes § 183. 


Rights and obligations between depositor 
and bank which pays forged check as af- 
fected by provisions of Negotiable Instru- 
ments Act. 146 ALR 840. 


A person placing his 


signature upon an instrument, otherwise than as maker, drawer, or accep- 
tor, is deemed to be an endorser, unless he clearly indicates by appropriate 
words his intention to be bound in some other capacity. 


History: En. Sec. 5911, Rev. C. 1907; 
re-en. Sec. 8470, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3144. 


Nonnegotiable Instrument 


In the absence of a special agreement 
to that effect, one who signs his name 


on the back of a nonnegotiable note is — 


not an endorser in the sense that term is 
used in the Negotiable Instruments Law; 
hence an instruction in the language of 
this section, that a person who places his 
signature upon an instrument otherwise 
than as maker, drawer or acceptor is 


deemed to be an endorser, was inapplicable 
in al action on such a note. Newer ‘v. 
First Nat. Bank of Harlem, 74 M 549, 555, 
241 P 613. 


References 

Square Butte State Bank v. Ballard, 64 
M 554, 559, 210 P 889; Wood v. Ferguson, 
71 M 540, 551, 230 P 592; Anderson 
v. Border, 75 M 516, 525, 244 P 494. 


Collateral References 


Bills and Notes©~176, 188. 
10 C.J.S. Bills and Notes §§ 204, 212. 
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55-605. 


(8471) Liability of irregular endorser. 


NEGOTIABLE INSTRUMENTS 


Where a person, not 


otherwise a party to an instrument, places thereon his signature in blank 
before delivery, he is liable as endorser, in accordance with the following 


rules: 


1. If the instrument is payable to the order of a third person, he is 
liable to the payee and to all subsequent parties. 

2. If the instrument is payable to the order of the maker or drawer, 
or is payable to bearer, he is liable to all parties subsequent to the maker 


or drawer. 


3. If he signs for the accommodation of the payee, he is liable to all 


parties subsequent to the payee. 


History: En. Sec. 5912, Rev. C. 1907; 
re-en. Sec. 8471, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3145. 


Endorsement after Delivery 


This section, with reference to the lia- 
bility of irregular or accommodation en- 
dorsers, has no application where a party 
places his endorsement on a promissory 
note after its delivery to the payee unless 
he does so pursuant to an agreement or 
understanding had prior to delivery that 
the endorsement should relate back and be 
considered as having been made before 


55-606. 


(8472) Warranty—where negotiation by delivery, etc. 


delivery; in the absence of such an agree- 
ment the endorsement constitutes a con- 
tract of guaranty rather than one of 
surety. Anderson v. Border, 75 M 516, 524, 
244 P 494, 


References 


Cited or applied as section 5912, Revised 
Codes, in Columbus State Bank v. Erb, 50 
M 442, 449, 147 P 617. 


Collateral References 


Bills and Notes@188, 288. 
10 C.J.S. Bills and Notes § 212. 


Every 


person negotiating an instrument by delivery or by a qualified endorsement 


warrants: 


1. That the instrument is genuine and in all respects what it purports 


to be; 


2. That he has a good title to it; 

3. That all prior parties had capacity to contract; 

4. That he has no knowledge of any fact which would impair the 
validity of the instrument or renders it valueless. 

But when the negotiation is by delivery only, the warranty extends in 


favor of no holder other than the immediate transferee. 


The provisions of 


subdivision 3 of this section do not apply to persons negotiating public or 
corporation securities, other than bills and notes. 


History: En. Sec. 5913, Rev. C. 1907; 


re-en. Sec. 8472, R. C.. M. 1921. See also’ 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3146. 


Forged Prior Endorsement 


Plaintiff’s right of action does not de- 
pend upon any express promise or war- 
ranty, but rather upon the implied war- 
ranty that all preceding endorsements are 
genuine and that it had good title to the 
check (this section: and the next follow- 


55-607. 


(8473) Liability of general endorser. 


ing). The endorsement of the payee hay- 
ing been forged, the warranties were 
broken, defendant had no title whatever 
to the check and, consequently, no right 
to collect any money thereon, and plain- 
tiff is entitled to recover the amount paid 
and its right to recover was not affected 
by delay in giving notice of the forgery 
after discovery. First Nat. Bank v. Fed- 
eral Reserve Bank, 88 M 589, 598, 294 P 
1105. 


Every endorser who en- 


dorses without qualification warrants to all subsequent holders in due 


course: 


632 


LIABILITY OF PARTIES 55-609 

1. The matters and things mentioned in subdivisions 1, 2, and 8 of 
the next preceding section; and, 

2. That the instrument is at the time of his endorsement valid and 
subsisting. 

And, in addition, he engages that on due presentment it shall be ac- 
cepted or paid, or both, as the case may be, according to its tenor, and 
that if it be dishonored, and the necessary proceedings on dishonor be duly 
taken, he will pay the amount thereof to the holder, or to any subsequent 


endorser who may be compelled to pay it. 


History: En. Sec. 5914, Rev. C. 1907; 
re-en. Sec. 8473, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3147. 


Nonnegotiable Instrument 


A promissory note, negotiable on its 
face, executed prior to the amendment of 
section 55-205, was nonnegotiable when 
secured by a mortgage on real property, 
and the assignee of the mortgage with the 
note endorsed in blank, taking it with full 
knowledge that it was a mortgage note, 
took it as a nonnegotiable instrument. 
Barnes v. Rowles, 84 M 393, 396, 276 P 15. 

The provisions of this section pre- 
scribing the extent of the liability of a 
general endorser, relate only to negotia- 
ble instruments; hence the blank endorse- 
ment of a nonnegotiable note did not 
earry with it a legal liability on the part 
of the endorser to pay the amount of the 
note, in the absence of a special agreement 
to pay, and the holding of the court in an 
action to foreclose that plaintiffs were 
not entitled to a deficiency judgment as 
against him was correct. Barnes v. Rowles, 
84 M 393, 396, 276 P 15. 


55-608. 


Warranties Enumerated 


An unqualified endorsement of a promis- 
sory note warrants to all subsequent hold- 
ers in due course that the instrument is 
genuine, that the endorser has good title 
to it, that all prior parties had eapacity 
to contract, that the note at the time of 
his endorsement was valid and subsisting, 
that it will be paid according to its tenor, 
and that in case of its dishonor he will 
pay the amount of it to the holder or to 
any subsequent endorser who may be com- 
pelled to pay it. Wood v. Ferguson, 71 M 
540, 551, 230 P 592. 


References 


Baroch v. Greater Montana Oil Co., 70 
M 938, 225 P 800; Wood v. Ferguson, 71 M 
540, 551, 280 P 592; Newer v. First Nat. 
Bank of Harlem, 74 M 549, 555, 557, 241 
P 613; First Nat. Bank v. Federal Re- 
serve Bank, 88 M 589, 598, 294 P 1105. 


Collateral References 

Bills and Notes@223, 296. 

10 C.J.S. Bills and Notes §§ 38, 237, 240, 
241, 243. 


(8474) Liability of endorser where paper negotiable by de- 


livery. Where a person places his endorsement on an instrument negotiable 
by delivery, he incurs all the labilities of an endorser. 


History: En. Sec. 5915, Rev. C. 1907; 
re-en. Sec. 8474, R. C. M. 1921. See also 


55-609. 


(8475) Order in which endorsers are liable. 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3148. 


As respects one 


another, endorsers are liable prima facie in the order in which they endorse; 
but evidence is admissible to show that as between or among themselves 


they have agreed otherwise. 


Joint payees or joint endorsees who endorse 


are deemed to endorse jointly and severally. 


History: En. Sec. 5916, Rev. C. 1907; 
re-en. Sec. 8475, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3149. 


References 


Anderson v. Border, 75 M 516, 526, 528, 
244 P 494. 


Collateral References 


Bills and Notes@249, 298, 504. 
10 C.J.S. Bills and Notes §§ 39, 217, 219; 


11 C.J.S. Bills and Notes § 675. 


Necessity of express agreement between 
endorsers to be jointly and not successively 
liable, in order to give a right of contribu- 
tion as between themselves. 11 ALR 1332 
and 90 ALR 305. 
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55-610. (8476) Liability of agent or broker. Where a broker or agent 
negotiates an instrument without endorsement, he incurs all the liabilities 
prescribed by section 55-606, unless he discloses the name of his principal 
and the fact that he is-acting only as agent. 


History: En. Sec. 5917, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8476, R. C. M. 1921. See also 3150. 


CHAPTER 7 
PRESENTMENT FOR PAYMENT 


Seetion 55-701. Effect of want of demand on principal debtor. 


55-702. Presentment of instrument not payable on demand—of demand in- 
strument. 
55-703. What constitutes a sufficient presentment. 
55-704. Place of presentment. 
55-705. Instrument must be exhibited. 
55-706. Effect of instruments made payable at bank and payable at future 
time. 
55-707. Presentment where principal debtor is dead. 
55-708. Presentment to persons liable as partners. 
55-709. Presentment to joint debtors. 
55-710. When presentment not required to charge the drawer. 
55-711. When presentment not required to charge the endorser. 
55-712. When delay in making presentment is excused. 
55-713. When presentment may be dispensed with. 
55-714. When instrument dishonored by nonpayment. 
55-715. Liability of person secondarily liable when instrument dishonored. 
55-716. Time of maturity. 
55-717. Time—how computed. 
55-718. What constitutes payment in due course. 
55-701. (8477) Effect of want of demand on principal debtor. Pre- 


sentment for payment is not necessary in order to charge the person pri- 
marily liable on the instrument; but if the instrument is, by its terms, 
payable at a special place, and he is able and willing to pay it there at 
maturity, such ability and willingness are equivalent to a tender of pay- 


ment upon his part. 


But except as herein otherwise provided, presentment 


for payment is necessary in order to charge the drawer and endorsers. 


History: En. Sec. 5918, Rev. C. 1907; 
re-en. Sec. 8477, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3151. 


Cross-Reference 


Agent’s duty to present for payment, 
see. 2-111. 


Demand Note 


The provision of this section, that where 
a note is by its terms payable at a special 
place, and the maker is able and willing to 
pay it there at maturity, such ability and 
willingness are equivalent to a tender of 
payment by him, has no application to a 
demand note. United States Nat. Bank v. 
Shupak, 54 M 542, 546, 172 P 324. 


Maker’s Liability Regardless of Present- 
ment 


In an action to enforce a note against 


the maker, it is not necessary to prove 
presentment for payment; it is only per- 
sons secondarily liable that the law has 
reference to in specifying the time and 
manner in which presentment must be 
made, and, unless the statute of limita- 
tions bars a demand against the maker, 
he cannot say it was not made in time. 
United States Nat. Bank v. Shupak, 54 
M 542, 546, 172 P 324. 

Presentment for payment is not neces- 
sary to charge the makers of a demand 
note payable at a particular place. United 
States Nat. Bank v. Shupak, 54 M 542, 
546, 172 P 324. 

Demand upon the maker of a promissory 
note for payment or presentment to him, 
is not necessary before action against 
him thereon. Quickenden v. Hulbert, 83 
M 501, 510, 272 P 994; Barrett v. Morton, 
— M —,, 351 P 2d 601, 604. 
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“Maturity” Defined 

“Maturity” of a note, within the mean- 
ing of this section, is the time when a 
note or bill becomes due. United States 
Nat. Bank v. Shupak, 54 M 542, 546, 172 
P 324. 


Purpose of Presentment 


This section defines the purpose of pre- 
sentment, and is not modified by subse- 


55-702. 


55-704 


quent sections. United States Nat. Bank 
v. Shupak, 54 M 542, 546, 172 P 324. 


References 

Morgan v. Huffman, 76 M 396, 402, 247 
P 326; J. K. & C. S. Mullen Ben. Corp. v. 
School Dist., 99 M 388, 43 P 2d 902. 


Collateral References 


Bills and Notes@=394, 396. 
10 C.J.S. Bills and Notes § 344. 


(8478) Presentment of instrument not payable on demand—of 


demand instrument. Where the instrument is not payable on demand, pre- 
sentment must be made on the day it falls due. Where it is payable on 
demand, presentment must be made within a reasonable time after its 
issue, except that in the case of a bill of exchange, presentment for pay- 
ment will be sufficient if made within a reasonable time after the last 
negotiation thereof. 


History: En. Sec. 5919, Rev. C. 1907; 
re-en. Sec. 8478, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 


Codes, in United States Nat. Bank v. Shu- 
pak, 54 M 542, 546, 172 P 324; Cellars v. 
Dwinnell, 87 M 73, 80, 285 P 181. 


3152. 
Collateral References 
References Bills and Notes¢=394, 404. 
Cited or applied as section 5919, Revised 10 C.J.S. Bills and Notes §§ 344, 352. 
55-703. (8479) What constitutes a sufficient presentment. Presentment 


for payment, to be sufficient, must be made: 

1. By the holder, or by some person authorized to receive payment on 
his behalf ; 

2. At a reasonable hour on a business day; 

3. At a proper place as herein defined ; 

4. To the person primarily liable on the instrument, or if he is absent 
or inaccessible, to any person found at the place where the presentment is 
made. 


History: En. Sec. 5920, Rev. C. 1907; 
re-en. Sec. 8479, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
BLDS. 


Codes, in United States Nat. Bank v. 
Shupak, 54 M 542, 546, 172 P 324. 


Collateral References 

Bills and Notes€—401, 402, 403, 404(1). 

10 C.J.S. Bills and Notes §§ 358, 359, 
364, 366. 


References — 
Cited or applied as section 5920, Revised 


55-704. (8480) Place of presentment. 
made at the proper place: 

1. Where a place of payment is specified in the instrument, and it is 
there presented ; 

2. Where no place of payment is specified, but the address of the per- 
son to make payment is given in the instrument, and it is there presented ; 

38. Where no place of payment is specified and no address is given, 
and the instrument is presented at the usual place of business or residence 
of the person to make payment; 

4. In any other case if presented to the person to make payment 
wherever he can be found, or if presented at his last known place of busi- 
ness or residence. 


Presentment for payment is 
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History: En. Sec. 5921, Rev. C. 1907; 
re-en. Sec. 8480, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3154. 


NEGOTIABLE INSTRUMENTS 


Collateral References 


Bills and Notes€403. 
10 C.J.S. Bills and Notes § 359. 


55-705. (8481) Instrument must be exhibited. The instrument must be 
exhibited to the person from whom payment is demanded, and when it is 
paid must be delivered up to the party paying it. 


History: En. Sec. 5922, Rev. C. 1907; 
re-en. Sec. 8481, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3155. 

Collateral References 

Bills and Notes@-405, 440. 


55-706. 
able at future time. 


10 C.J.S. Bills and Notes §§ 361, 465. 


Bills and notes: Necessity of possession 
and exhibition of paper at time of demand 
in order to make a valid presentment. 11 
ALR 969 and 50 ALR 1200. 


(8482) Effect of instruments made payable at bank and pay- 
Where the instrument is made payable at a bank, it 


is equivalent to an order to the bank to pay the same for the account of the 
principal debtor thereon. But where the instrument is made payable at a 
fixed or determinable future time, the order to the bank is limited to the 


day of maturity only. 


History: En. Sec. 5923, Rev. C. 1907; 
amd. Sec. 1, Ch. 82, L. 1909; re-en. Sec. 
8482, R. C. M. 1921. See also history of 
Sec. 55-101. Cal. Civ. C. Sec. 3156. 


NOTE.—Chapter 82, Laws of 1909, ex- 
pressly amends section 5923, Revised Codes 
of 1907, to read as above given. However, 
the evident intent of the legislature was 
to amend section 5935, Revised Codes of 
1907 (now repealed) instead of section 
5923. The following is the language of 
section 5923, Revised Codes of 1907, be- 
fore amendment: “Where the instrument 
is payable at a bank, presentment for pay- 
ment must be made during banking hours, 
unless the person to make payment has no 
funds there to meet it at any time during 
the day, in which case presentment at any 
hour before the bank is closed on that day 
is sufficient.” 


Time of Presentment 


The effect of the repeal of section 5923, 
Revised Codes of 1907, by Chapter 82, 
Laws of 1909, which section provided that 
presentment of instrument payable at a 
bank must be made during banking hours, 
and substituting therefor this section, 
which makes no reference to the time 
when presentment must be made, is to 
make presentment for payment at any 
time proper, whether during banking 
hours or not. Clarke v. National Bk. of 
Montana, 78 M 48, 55, 252 P 373. 


Collateral References 


Bills and Notes@=426. 
10 C.J.S. Bills and Notes § 448. 


55-707. (8483) Presentment where principal debtor is dead. Where 
the person primarily liable on the instrument is dead, and no place of pay- 
ment is specified, presentment for payment must be made to his personal 
representative, if such there be, and if, with the exercise of reasonable dili- 
gence, he can be found. 


History: En. Sec. 5924, Rev. C. 1907; 
re-en. Sec. 8483, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3157. 


55-708. (8484) Presentment to persons liable as partners. Where the 
persons primarily liable on the instrument are liable as partners, and no 
place of payment is specified, presentment for payment may be made to 
any one of them, even though there has been a dissolution of the firm. 


Collateral References 


Bills and Notes¢—402. 
10 C.J.S. Bills and Notes § 366. 


History: En. Sec. 5925, Rev. C. 1907; 
re-en. Sec. 8484, R. C. M. 1921. See also 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3158. 
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55-709. (8485) Presentment to joint debtors. Where there are several 
persons, not partners, primarily liable on the instrument, and no place of 
payment is specified, presentment must be made to them all. 


History: En. Sec. 5926, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8485, R. C. M. 1921. See also 3159. 


50-710. (8486) When presentment not required to charge the drawer. 
Presentment for payment is not required in order to charge the drawer 
where he has no right to expect or require that the drawee or acceptor will 
pay the instrument. 


History: En. Sec. 5927, Rev. C. 1907; Collateral References 
re-en. Sec. 8486, R. C. M. 1921. See also Bills and Notes@=394. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 346. 
3160. 


55-711. (8487) When presentment not required to charge the endorser. 
Presentment for payment is not required in order to charge an endorser 
where the instrument was made or accepted for his accommodation, and 
he has no reason to expect that the instrument will be paid if presented. 


History: En. Sec. 5928, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8487, R. C. M. 1921. See also 3161. 


55-712. (8488) When delay in making presentment is excused. Delay 
in making presentment for payment is excused when the delay is caused by 
circumstances beyond the control of the holder, and not imputable to his 
default, misconduct, or negligence. When the cause of delay ceases to 
operate, presentment must be made with reasonable diligence. 


History: En. Sec. 5929, Rev. C. 1907; Collateral References 
re-en. Sec. 8488, R. C. M. 1921. See also Bills and Notes¢=406. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.8. Bills and Notes § 403. 
3162. 

References 


J. K. & C. S. Mullen Ben. Corp. v. School 
Dist., 99 M 388, 43 P 2d 902. 


55-713. (8489) When presentment may be dispensed with. Present- 
ment for payment is dispensed with: 

1. Where, after the exercise of reasonable diligence, presentment as 
required by this act cannot be made; 

2. Where the drawee is a fictitious person; 

3. By waiver of presentment, express or implied. 


History: En. Sec. 5930, Rev. C. 1907; References 


re-en. Sec. 8489, R. C. M. 1921. See also Wood v. Ferguson, 71 M 540, 551, 230 
history of Sec. 55-101. Cal. Civ. C. Sec. p 599, 


3163. 


Collateral References 


Bills and Notes€—397, 422(1). 
10 C.J.S. Bills and Notes §§ 350, 437. 


55-714. (8490) When instrument dishonored by nonpayment. The 
instrument is dishonored by nonpayment when: 

1. It is duly presented for payment and payment is refused or cannot 
be obtained; or, 

2. Presentment is excused and the instrument is overdue and unpaid. 
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History: En. Sec. 5931, Rev. C. 1907; Collateral References 
re-en. Sec. 8490, R. C. M. 1921. See also Bills and NotesG=385. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 343. 
3164. 


55-715. (8491) Liability of person secondarily liable when instrument 
dishonored. Subject to the provisions of this act, when the instrument is 
dishonored by nonpayment, an immediate right of recourse to all parties 
secondarily liable thereon accrues to the holder. 


History: En. Sec. 5932, Rev. C. 1907; 10 C.J.S. Bills and Notes § 217. 
re-en. Sec. 8491, R. C. M. 1921. See also ; : 
history of Sec. 55-101. Cal. Civ. C. Sec. Presentment and notice of dishonor as 
3165. condition of holding one who appears on 
paper as endorser but was in fact pri- 
Collateral References marily liable. 62 ALR 116. 


Bills and Notes@241. 


55-716. (8492) Time of maturity. Every negotiable instrument is pay- 
able at the time fixed therein without grace. When the day of maturity 
falls upon Sunday or a holiday, the instrument is payable on the next 
succeeding business day. Instruments falling due on Saturday are to be 
presented for payment on the next succeeding business day, except that 
instruments payable on demand may, at the option of the holder, be pre- 
sented for payment before twelve o’clock noon on Saturday when that 
entire day is not a holiday. 


History: En. Sec. 5933, Rev. C. 1907; Construction, application, and effect of 
re-en. Sec. 8492, R. C. M. 1921. See also’ provision of Uniform Negotiable Instru- 
history of Sec. 55-101. Cal. Civ. C. Sec. ments Law, or other statute, relating to 


3166. maturity or time for presentment of ne- 
. gotiable paper which falls due on Satur- 

Collateral References day, Sunday, or holiday. 102 ALR 437. 
Bills and Notes€-129, 130; Time€—10 What is essential to exercise of option 
(10). to accelerate maturity of bill or note. 5 


10 C.J.S. Bills and Notes §§ 249, 254; ALR 2d 968. 
86 C.J.S. Time §§ 14(1)-14(3). 


55-717. (8493) Time—how computed. Where the instrument is pay- 
able at a fixed period after date, after sight, or after the happening of a 
specified event, the time of payment is determined by excluding the day 
from which the time is to begin to run, and by including the date of 


payment. 

History: En. Sec. 5934, Rev. C. 1907; Collateral References 
re-en. Sec. 8493, R. C. M. 1921. See also Time€=9(10). 
history of Sec. 55-101. Cal. Civ. C. Sec. 86 O.J.8. Time § 13(1). 
3167. 


55-718. (8495) What constitutes payment in due course. Payment is 
made in due course when it is made at or after the maturity of the instru- 
ment to the holder thereof in good faith, and without notice that his title 
is defective. 


History: En. Sec. 5936, Rev. C. 1907; Collateral References 
re-en. Sec. 8495, R. C. M. 1921. See also Bills and NotesG-425. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 440. 
3169. 
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55-801 


CHAPTER 8 
NOTICE OF DISHONOR 


Section 55-801. 


To whom notice of dishonor must be given. 


55-802. By whom given. 

55-803. Notice given by agent. 

55-804. Effect of notice given on behalf of holder. 

55-805. Effect where notice is given by party entitled thereto. 

55-806. When agent may give notice. 

55-807. When notice sufficient. 

55-808. Form of notice—delivery. 

59-809. To whom notice may be given. 

55-810. Notice where party is dead. 

55-811. Notice to partners. 

55-812. Notice to persons jointly liable. 

55-813. Notice to bankrupt. 

55-814. Time within which notice must be given. 

50-815. Where parties reside in same place. 

55-816. Where parties reside in different places. . 

55-817. When sender deemed to have given due notice. 

55-818. Deposit in post office, what constitutes. 

55-819. Notice to subsequent party, time of. 

55-820. Where notice must be sent. 

55-821. Waiver of notice. 

55-822. Who affected by waiver. 

55-823. Waiver of protest. 

55-824. When notice is dispensed with. 

55-825. Delay in giving notice—how excused. 

55-826. When notice need not be given to drawer. 

55-827. When notice need not be given to endorser. 

59-828. Notice of nonpayment where acceptance refused. 

55-829. Effect of omission to give notice of nonacceptance. 

55-830. When protest need not be made—when must be made. 
50-801. 


(8496) To whom notice of dishonor must be given. 


Except as 


herein otherwise provided, when a negotiable instrument has been dis- 
honored by nonacceptance or nonpayment, notice of dishonor must be given 
to the drawer and to each endorser, and any drawer or endorser to whom 


such notice is not given is discharged. 


History: En. Sec. 5937, Rev. C. 1907; 
re-en. Sec. 8496, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3170. 


Cross-Reference 


Notice of dishonor, what it imports, sec. 
93-401-22. 


Delay in Giving Notice 


The general rule is that unless the 
drawer of a check has sustained loss or 
damage by reason of delay in giving notice 
of dishonor or nonpayment, such delay is 
of no consequence; hence where, even if 
timely notice had been given, it could 
not have reached him and therefore not 
aided him in preventing loss, the delay 
was immaterial. Cellars v. Dwinnell, 87 
M 73, 81, 285 P 181. 


Failure to Prove Presentment 


Where plaintiff in an action against the 
endorser of a promissory note contented 


proper. 


himself with introducing the note in evi- 
dence, failing to show that defendant’s 
liability had been fixed by presentment to 
and demand of payment thereof from the 
maker and notice of nonpayment to de- 
fendant, or facts excusing presentment, 
demand and notice, or a waiver thereof 
by defendant, judgment for defendant was 
Morgan v. Huffman, 76 M 396, 
402, 247 P 326. 


Collateral References 


Bills and Notes¢—414. 
10 C.J.S. Bills and Notes § 390. 


Necessity of notice of nonpayment of 


‘note or bill upon which corporation is 


primary obligor, in order to hold officer, 
director, or stockholder as endorser. 123 
ALR 1367. 

Necessity of pleading that maker or 
drawer of check was given notice of its 
dishonor by bank. 6 ALR 2d 985. 
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55-802. (8497) By whom given. The notice may be given by or on 
behalf of the holder, or by or on behalf of any party to the instrument who 
might be compelled to pay it, to the holder, and who, upon taking it up, 
would have a right to reimbursement from the party to whom the notice 
is given. 

History: En. Sec. 5938, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8497, R. C. M. 1921. See also 3171. 


55-803. (8498) Notice given by agent. Notice of dishonor may be 
given by an agent, either in his own name or in the name of any party 
entitled to give notice, whether that party be his principal or not. 


History: En. Sec. 5939, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8498, R. C. M. 1921. See also 3172. 


55-804. (8499) Effect of notice given on behalf of holder. Where such 
notice is given by or on behalf of the holder, it inures for the benefit of all 
subsequent holders and all prior parties who have a right of recourse 
against the party to whom it is given. 


History: En. Sec. 5940, Rev. C. 1907; Collateral References 
re-en. Sec. 8499, R. C. M. 1921. See also Bills and Notes¢=411. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 O.J.8. Bills and Notes § 391. 
3173. 


55-805. (8500) Effect where notice is given by party entitled thereto. 
Where notice is given by or on behalf of a party entitled to give notice, it 
inures for the benefit of the holder and all parties subsequent to the party 
to whom notice is given. 


History: En. Sec. 5941, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8500, R. C. M. 1921. See also 3174. 


55-806. (8501) When agent may give notice. Where the instrument 
has been dishonored in the hands of an agent, he may either himself give 
notice to the parties liable thereon, or he may give notice to his principal. 
If he give notice to his principal, he must do so within the same time as if 
he were the holder, and the principal, upon the receipt of such notice, has 
himself the same time for giving notice as if the agent had been an inde- 
pendent holder. 


History: En. Sec. 5942, Rev. C. 1907; Collateral References 

re-en. Sec. 8501, R. C. M. 1921. See also Bills and Notes¢—4138, 416. 

are of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes §§ 389, 393. 
Ue e 


55-807. (8502) When notice sufficient. A written notice need not be 
signed, and an insufficient written notice may be supplemented and valli- 
dated by verbal communication. A misdescription of the instrument does 
not vitiate the notice, unless the party to whom the notice is given is in 
fact misled thereby. 


History: En. Sec. 5943, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8502, R. C. M. 1921. See also 3176. 


55-808. (8503) Form of notice—delivery. The notice may be in writing 
or merely oral, and may be given in any terms which sufficiently identify 


the instrument, and indicate that it has been dishonored by nonpayment. 
It may in all cases be given by delivering it personally or through the mails. 
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History: En. Sec. 5944, Rev. C. 1907; 
re-en. Sec. 8503, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
Shits 


50-809. 


(8504) To whom notice may be given. 


55-814 


Collateral References 


Bills and Notes@419-421. 
10 C.J.S. Bills and Notes §§ 398-400. 


Notice of dishonor may 


be given either to the party himself, or to his agent in that behalf. 


History: En. Sec. 5945, Rev. C. 1907; 
re-en. Sec. 8504, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3178. 


50-810. 


(8505) Notice where party is dead. 


Collateral References 


Bills and Notes¢414. 
10 C.J.S. Bills and Notes § 390; 11 C.J.S. 


Bills and Notes § 754. 


When any party is dead, 


and his death is known to the party giving notice, the notice must be given 
to a personal representative, if there be one, and if, with reasonable dili- 
gence, he can be found. If there be no personal representative, notice may 
be sent to the last residence or last place of business of the deceased. 


History: En. Sec. 5946, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8505, R. C. M. 1921. See also 3179. 


55-811. (8506) Notice to partners. Where the parties to be notified 
are partners, notice to any one partner is notice to the firm, even though 
there has been a dissolution. 


History: En. Sec. 5947, Rev. C. 1907; 
re-en. Sec. 8506, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3180. 


Collateral References 


Necessity of protest and notice as be- 
tween coendorsers of negotiable paper. 9 
ALR 1188 and 32 ALR 190. 


55-812. (8507) Notice to persons jointly liable. Notice to joint parties 
who are not partners must be given to each of them, unless one of them 
has authority to receive such notice for the others. 


History: En. Sec. 5948, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8507, R. C. M. 1921. See also 3181. 


55-813. (8508) Notice to bankrupt. Where a party has been adjudged 
a bankrupt or an insolvent, or has made an assignment for the benefit of 
creditors, notice may be given either to the party himself, or to his trustee 
or assignee. 


History: En. Sec. 5949, Rev. C. 1907; 
re-en. Sec. 8508, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 


Collateral References 


Insolvency or bankruptcy of party pri- 
marily liable on commercial paper as excus- 


3182. ing demand and notice of dishonor. 25 
ALR 962 and 87 ALR 1394. 
55-814. (8509) Time within which notice must be given. Notice may 


be given as soon as the instrument is dishonored; and unless delay is ex- 
cused as hereinafter provided, must be given within the times fixed by 
this act. 


History: En. Sec. 5950, Rev. C. 1907; — 
re-en. Sec. 8509, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3183. 


Collateral References 


Bills and Notes¢—416. 
10 C.J.S. Bills and Notes § 392. 


Insolvency or bankruptcy of party pri- 


Cross-Reference marily liable on commercial paper, as 


Time in which bank required to give 
notice, sec. 5-1047. 


excusing demand and notice of dishonor. 
25 ALR 962 and 87 ALR 1394. 
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55-815. (8510) Where parties reside in same place. Where the person 
giving and the person to receive notice reside in the same place, notice 
must be given within the following times: 

1. If given at the place of business of the person to receive notice, it 
must be given before the close of business hours on the day following. 

2. If given at his residence, it must be given before the usual hours 
of rest on the day following. 

3. If sent by mail, it must be deposited in the post office in time to 
reach him in usual course on the day following. 


History: En. Sec. 5951, Rev. C. 1907; References 
re-en. Sec. 8510, R. C. M. 1921. See also Cellars v. Dwinnell, 87 M 73, 81, 285 P 
history of Sec. 55-101. Cal. Civ. C. Sec. 191. 
3184. 


55-816. (8511) Where parties reside in different places. Where the 
person giving and the person to receive notice reside in different places, 
the notice must be given within the following times: 

1. If sent by mail, it must be deposited in the post office in time to go 
by mail the day following the day of dishonor, or if there be no mail at a 
convenient hour on that day, by the next mail thereafter. 

2. If given otherwise than through the post office, then within the time 
that notice would have been received in due course of mail, if it had been 
deposited in the post office within the time specified in the last subdivision. 


History: En. Sec. 5952, Rev. C. 1907; References 
re-en. Sec. 8511, R. C. M. 1921. See also Cellars v. Dwinnell, 87 M 73, 81, 285 P 
history of Sec. 55-101. Cal. Civ. C. Sec. 49). 
3185. 


55-817. (8512) When sender deemed to have given due notice. Where 
notice of dishonor is duly addressed and deposited in the post office, the 
sender is deemed to have given due notice, notwithstanding any mis- 
carriage in the mails. 


History: En. Sec. 5953, Rev. C. 1907; Collateral References 
re-en. Sec. 8512, R. C. M. 1921. See also Bills and Notes¢-421; Evidence¢=71. 
history of Sec. 55-101. Cal. Civ. ©. Sec. 10 C.J.8. Bills and Notes § 399; 31 O.J.S. 
3186. Evidence §§ 136, 139. 


50-818. (8513) Deposit in post office, what constitutes. Notice is 
deemed to have been deposited in the post office when deposited in any 
branch post office or in any letter box under the control of the post-office 
department. 


History: En. Sec. 5954, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8513, R. C. M. 1921. See also 3187. 


50-819. (8514) Notice to subsequent party, time of. Where a party 
receives notice of dishonor, he has, after the receipt of such notice, the 
same time for giving notice to antecedent parties that the holder has after 
the dishonor. 


History: En. Sec. 5955, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8514, R. C. M. 1921. See also 3188. 


50-820. (8515) Where notice must be sent. Where a party has added 
an address to his signature, notice of dishonor must be sent to that address 
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55-824 


but if he has not given such address, then the notice must be sent as 


follows: 


1. Either to the post office nearest to his place of residence, or to the 
post office where he is accustomed to receive his letters; or 
2. If he live in one place, and have his place of business in another, 


notice may be sent to either place; or 


3. If he is sojourning in another place, notice may be sent to the place 


where he is sojourning. 


But where the notice is actually received by the party within the time 
specified in this act, it will be sufficient, though not sent in accordance 


with the requirements of this section. 


History: En. Sec. 5956, Rev. C. 1907; 
re-en. Sec. 8515, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3189. 


Collateral References 


Bills and Notes@415. 
10 C.J.S. Bills and Notes § 396. 


55-821. (8516) Waiver of notice. Notice of dishonor may be waived, 
either before the time of giving notice has arrived, or after the omission 
to give due notice, and the waiver may be express or implied. 


History: En. Sec. 5957, Rev. C. 1907; 
re-en. Sec. 8516, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3190. 


References 


Wood v. Ferguson, 71 M 540, 551, 230 
P 592. 


Collateral References 
Bills and Notes © 422. 


55-822. 


(8517) Who affected by waiver. 


10 C.J.S. Bills and Notes §§ 421, 423. 


Waiver of demand and notice as affect- 
ing endorsers other than the one above 
whose name it immediately appears. 21 
ALR 1396 and 110 ALR 1228. 

Endorsement of renewal note, or offer 
or promise to renew, aS waiver by endorser 
of presentment and notice of nonpayment. 
110 ALR 1149. 


Where the waiver is em- 


bodied in the instrument itself, it is binding upon all parties; but where it 
is written above the signature of an endorser, it binds him only. 


History: En. Sec. 5958, Rev. C. 1907; 
re-en. Sec. 8517, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3191. 


References 


Wood v. Ferguson, 71 M 540, 551, 230 
Bipo2. 


Collateral References 


Bills and Notes@—422. 
10 C.J.S. Bills and Notes § 435. 


Construction and application of provi- 
sion of Uniform Negotiable Instruments 
Act that waiver embodied in instrument 
itself is binding upon all parties. 140 ALR 
1253. 


59-823. (8518) Waiver of protest. A waiver of protest, whether in the 
ease of a foreign bill of exchange or other negotiable instrument, is deemed 
to be a waiver not only of a former protest, but also of presentment and 
notice of dishonor. 

History: En. Sec. 5959, Rev. C. 1907; 
re-en. Sec. 8518, R. C. M. 1921. See also 

55-824. (8519) When notice is dispensed with. Notice of dishonor is 
dispensed with when, after the exercise of reasonable diligence, it cannot 
be given to or does not reach the parties sought to be charged. 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3192. 


History: En. Sec. 5960, Rev. C. 1907; 
re-en. Sec. 8519, R. C. M. 1921. See also 
history of Sec. 55-101, Cal. Civ. C. Sec. 
3193. 


Drawer’s Whereabouts Unknown 

Under this section and the following see- 
tion, where the drawer of a check was out 
of the state at the time of its dishonor 
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and despite efforts of the holder to ascer- 
tain his whereabouts could not be reached 
until the bank upon which drawn had 
closed its doors, a finding exculpating the 
holder for failure to give notice sooner 
was warranted. Cellars v. Dwinnell, 87 M 
73, 82, 285 P 181. 


55-825. 


NEGOTIABLE INSTRUMENTS 


Collateral References 


Bills and Notes¢=397. 
10 C.J.S. Bills and Notes § 403. 


Necessity of pleading ‘that maker or 
drawer of check was given notice of its 
dishonor by bank. 6 ALR 2d 985. 


(8520) Delay in giving notice—how excused. Delay in giving 


notice of dishonor is excused when the delay is caused by circumstances 
beyond the control of the holder, and not imputable to his default, miscon- 


duct, or negligence. 


When the cause of delay ceases to operate, notice 


must be given with reasonable diligence. 


History: En. Sec. 5961, Rev. C. 1907; 
re-en. Sec. 8520, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3194. 


Drawer’s Whereabouts Unknown 


Under the preceding section and this sec- 
tion, where the drawer of a check was out 
of the state at the time of its dishonor and 
despite efforts of the holder to ascertain 


50-826. 


(8521) When notice need not be given to drawer. 


his whereabouts could not be reached until 
the bank upon which drawn had closed its 
doors, a finding exculpating the holder for 
failure to give notice sooner was war- 
ranted. Cellars v. Dwinnell, 87 M 73, 82, 
285 P 181. 


Collateral References 


Bills and Notes¢417. 
10 C.J.S. Bills and Notes § 403. 


Notice of 


dishonor is not required to be given to the drawer in either of the following 


cases: 


1. Where the drawer and drawee are the same person; 
2. When the drawee is a fictitious person or a person not having ¢a- 


pacity to contract; 


3. When the drawer is the person to whom the instrument is presented 


for payment ; 


4, Where the drawer has no right to expect or require that the drawee 
or acceptor will honor the instrument ; 
5. When the drawer has countermanded payment. 


History: En. Sec. 5962, Rev. C. 1907; 
re-en. Sec. 8521, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3195. 


55-827. 


(8522) When notice need not be given to endorser. 


Collateral References 


Bills and Notes¢—414. 
10 C.J.S. Bills and Notes § 390. 


Notice of 


dishonor is not required to be given to an endorser in any of the following 


Cases: 


1. Where the drawee is a fictitious person or a ‘person not having 
capacity to contract, and the endorser was aware of the fact at the time 


he endorsed the instrument ; 


2. Where the endorser is the person to whom the instrument is pre- 


sented for payment; 


3. Where the instrument was made or accepted for his accommodation. 


History: En. Sec. 5963, Rev. C. 1907; 
re-en. Sec. 8522, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3196. 


Collateral References 
Necessity of protest and notice as be- 


tween coendorsers of negotiable paper. 9 
ALR 1188 and 32 ALR 190. 

Law regarding notice as condition of 
holding endorser as applied to bill or note 
with acceleration clause, or payable in 
installments. 104 ALR 1331. 
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50-828. (8523) Notice of nonpayment where acceptance refused. 
Where due notice of dishonor by nonacceptance has been given, notice of 
a subsequent dishonor by nonpayment is not necessary, unless in the 
meantime the instrument has been accepted. 


History: En. Sec. 5964, Rev. C. 1907; Collateral References 
re-en. Sec. 8523, R. C. M. 1921. See also Bills and Notes@=392. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 O.J.S. Bills and Notes § 387. 
3197. 


50-829. (8524) Effect of omission to give notice of nonacceptance. 
An omission to give notice of dishonor by nonacceptance does not prejudice 
the right of a holder in due course subsequent to the omission. 


History: En. Sec. 5965, Rev. C. 1907; Collateral References 
re-en. Sec. 8524, R. C. M. 1921. See also Bills and Notes@=392. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 387. 
3198. 


55-830. (8525) When protest need not be made—when must be made. 
Where any negotiable instrument has been dishonored, it may be protested 
for nonacceptance or nonpayment, as the case may be; but protest is not 
required except in the case of foreign bills of exchange. 


History: En. Sec. 5966, Rev. C. 1907; Collateral References 
re-en. Sec. 8525, R. C. M. 1921. See also Bills and Notes¢=408. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.8. Bills and Notes § 369. 
3199. 

References 

Wood v. Ferguson, 71 M 540, 551, 230 
P 592. 

CHAPTER 9 


DISCHARGE OF NEGOTIABLE INSTRUMENTS 


Section 55-901. Instrument—how discharged. 
55-902. When person secondarily liable on, discharged. 
55-903. Right of party who discharges instrument. 
55-904. Renunciation by holder. 
55-905. Unintentional cancellation—burden of proof. 
55-906. Alteration of instrument, effect of. 
55-907. What constitutes a material alteration. 


55-901. (8526) Instrument—how discharged. A negotiable instrument 
is discharged: 

1. By payment in due course by or on behalf or the principal debtor; 

2. By payment in due course by the party accommodated, where the 
instrument is made or accepted for accommodation ; 

3. By the intentional cancellation thereof by the holder; 

4. By any other act which will discharge a simple contract for the 
payment of money ; 

5. When the principal debtor becomes the holder of ane instrument 
at or after maturity in his own right. 


History: En. Sec. 5967, Rev. C. 1907; Sale and Payment Distinguished 


re-en. Sec. 8526, R. C. M. 1921. See also Where the holder of a promissory note 
history of Sec. 55-101. Cal. Civ. C. Sec. endorsed it and delivered it to a bank 
3200. as collateral to secure his note to it, and a 

stranger to the transaction paid the latter 
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note, the bank neither endorsing nor as- 
signing it to him but simply surrendering 
it to him together with the note given as 
collateral, there was no sale of either note 
but the transaction resulted in a voluntary 
payment of the note so paid, and the 
maker was entitled to a return of the 
collateral. Watterson v. Hill, 84 M 549, 
5538, 276 P 948. 


Voluntary Payment by Another 


Payment by one of the debt of another 
with full knowledge of the facts, or with- 
out the latter’s request or promise to re- 
pay, is voluntary; by it the obligation is 
discharged and the volunteer cannot com- 
pel reimbursement. Watterson v. Hill, 84 
M 549, 553, 276 P 948. 


References 


Merchants’ Nat. Bank v. Smith, 59 M 
280, 291, 196 P 523; Equity Co-operative 


55-902. 


NEGOTIABLE INSTRUMENTS 


Assn. v. Milling Co., 63 M 26, 36, 206 P 
349; First Nat. Bank v. Holding, 90 M 529, 
Dol git bepetl n OO: 


Collateral References. 


Bills and Notes€425, 438. 
10 C.J.S. Bills and Notes §§ 438, 468, 475. 


Discharge of accommodation maker or 
surety by extension of time or release of 
collateral, under Negotiable Instruments 
Law. 48 ALR 715; 65 ALR 1425 and 108 
ALR 1088. 

Renewal note as discharging original 
obligation of indebtedness. 52 ALR 1416. 

Presumption as to payment or discharge 
of obligation from obligor’s possession of 
paper evidencing it. 156 ALR 777. 

Discharge of accommodation maker by 
release of mortgage or other security given 
for note. 2 ALR 2d 260. 


(8527) When person secondarily liable on, discharged. A per- 


son secondarily hable on the instrument is discharged : 


SON Vise ad Sopa 


By any act which discharges the instrument ; 

By the intentional cancellation of his signature by the holder; 
By the discharge of a prior party; 

By a valid tender of payment made by a prior party; 

By a release of the principal debtor, unless the holder’s right of 


recourse against the party secondarily liable is expressly reserved; 

6. By any agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the instrument, unless 
made with the assent of the party secondarily lable, or unless the right of 
recourse against such party is expressly reserved. 


History: En. Sec. 5968, Rev. C. 1907; 
re-en. Sec. 8527, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3201. 


Collateral References 


Endorsing payment upon note before 
maturity as releasing surety or endorser. 
37 ALR 477. 

Discharge of accommodation maker or 


surety by extension of time or release of 
collateral, under Negotiable Instruments 
Law. 48 ALR 715; 65 ALR 1425; 108 ALR 
1088. 

Failure or delay by holder of note to 
enforce collateral security as releasing en- 
dorser, surety, or guarantor. 74 ALR 129. 

Discharge of accommodation maker by 
release of mortgage or other security given 
for note. 2 ALR 2d 260. 


55-903. (8528) Right of party who discharges instrument. Where the 


instrument is paid by a party secondarily liable thereon, it is not dis- 
charged; but the party so paying it 1s remitted to his former rights as re- 
geards all prior parties, and he may strike out his own and all subsequent 
endorsements, and again negotiate the instrument, except: 

1. Where it is payable to the order of a third person, and has been 
paid by the drawer; and, 

2. Where is was made or accepted for accommodation, and has been 
paid by the party accommodated. 


History: En. Sec. 5969, Rev. C. 1907; 
re-en. Sec. 8528, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3202, 


Collateral References 


Bills and Notes€=257 et seq., 426, 440. 
10 C.J.S. Bills and Notes §§ 450, 465, 
466. 
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55-904. (8529) Renunciation by holder. The holder may expressly 
renounce his rights against any party to the instrument before, at, or after 
its maturity. An absolute and unconditional renunciation of his rights 
against the principal debtor, made at or after the maturity of the instru- 
ment, discharges the instrument. But a renunciation does not affect the 
right of a holder in due course without notice. A renunciation must be in 
writing, unless the instrument is delivered up to the person primarily liable 
thereon. 


History: En. Sec. 5970, Rev. C. 1907; 
re-en. Sec. 8529, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3203. 


Rescinded Contract 


This section providing that the holder 
of a promissory note may in writing re- 
nounce his rights under it, was inapplica- 
ble to an action by the payee against the 
maker where the contract under which it 
was given was rescinded by mutual con- 


sent. Hollingsworth v. Ruckman, 72 M 147, 
157, 232 P 180. 


Collateral References 


Bills and Notes€=52, 383, 438. 
10 C.J.S. Bills and Notes §§ 468, 469, 472, 
510; 11 C.J.S. Bills and Notes § 752. 


Scope and effect of provision of Nego- 
tiable Instruments Law as to renunciation 
of rights. 69 ALR 846; 86 ALR 334 and 
121 ALR 13538; 65 ALR 2d 593. 


55-905. (8530) Unintentional cancellation—burden of proof. <A can- 
cellation made unintentionally, or under a mistake, or without the authority 
of the holder, is inoperative; but where an instrument or any signature 
thereon appears to have been canceled, the burden of proof lies on the 
party who alleges that the cancellation is made unintentionally, or under 
a mistake, or without authority. 


History: En. Sec. 5971, Rev. C. 1907; 
re-en. Sec. 8530, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3204. 


Collateral References 


Bills and Notes€—438, 499. 
10 C.J.S. Bills and Notes §§ 468, 475; 11 
C.J.S. Bills and Notes § 662. 


55-906. (8531) Alteration of instrument, effect of. Where a negotiable 
instrument is materially altered without the assent of all parties liable 
thereon, it is avoided, except as against a party who has himself made, 
authorized, or assented to the alteration, and subsequent endorsers. But 
when an instrument has been materially altered and is in the hands of a 
holder in due course, not a party to the alteration, he may enforce payment 


thereof according to its original tenor. 


History: En. Sec. 5972, Rev. C. 1907; 
re-en. Sec. 8531, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3205. 


Cross-Reference 

Altered bill or note, action because of 
bank’s payment, limitation, sec. 93-2618. 

Marks of Alteration 

Where a check on its face showed signs 


of alteration, the figures having been writ- 


ten with different pencil than balance of 
writing and the surface of paper under- 
lying such figures bearing unmistakable 
signs of erasure so that alteration appeared 
suspicious, it would not be presumed that 
alteration was made prior to delivery and 


with assent of maker. Miles City Bank v. 
Askin, VIOTM. 58ly 179 P-2d° 750; 754,171 
ALR 790. 


Collateral References 

Alteration of Instruments¢=20; 
and Notes@=378. 

3 C.J.S. Alteration of Instruments § 6; 
10 C.J.S. Bills and Notes § 486. 


Bills 


Rights and obligations between depositor 
and bank which pays forged check as af- 
fected by provisions of Negotiable Instru- 
ments Act. 146 ALR 840. 

Indication of alteration as affecting 
transferee’s character as holder in due 
course. 171 ALR 798. 


647 


55-907 NEGOTIABLE INSTRUMENTS 


55-907. (8532) What constitutes a material alteration. Any alteration 
which changes: 

1. The date; 

2. The sum payable, either for principal or interest; 

3. The time or place of payment; 

4. The number or the relations of the parties; 

5. The medium or currency in which payment is to be made; 

Or which adds a place of payment where no place of payment is speci- 
fied, or any other change or addition which alters the effect of the instru- 
ment in any respect, is a material alteration. 

History: En. Sec. 5973, Rev. C. 1907; Collateral References 


re-en. Sec. 8532, R. C. M. 1921. See also Alteration of Instruments€=1-9; Bills 
history of Sec. 55-101. Cal. Civ. C. Sec. and NotesG=378. 


3206. 3 C.J.S. Alteration of Instruments §§ 4, 
References 5, 19, 23-27, 29-39, 41, 43, 62, 63; 10 C.J.S. 


; : Bills and Notes § 486. 
Miles City Bank v. Askin, 119 M 581, 
179 P 2d 750, 755, 171 ALR 790. 


CHAPTER 10 
BILLS OF EXCHANGE—FORM AND INTERPRETATION 


Section 55-1001. Bill of exchange defined. 
55-1002. Bill not an assignment of funds in hands of drawee. 
55-1003. Bill addressed to more than one drawee. 
55-1004. Inland and foreign bills of exchange. 
55-1005. When bill may be treated as promissory note. 
55-1006. Referee’in case of need. 


55-1001. (8533) Bill of exchange defined. A bill of exchange is an 
unconditional order in writing addressed by one person to another, signed 
by the person giving it, requiring the person to whom it is addressed to 
pay on demand, or at a fixed or determinable future time, a sum certain 
in money to order or to bearer. 


History: En. Sec. 5974, Rev. C. 1907; Collateral References 
re-en. Sec. 8533, R. C. M. 1921. See also Bills and Notes¢=13. 18. 19. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 0.5.8. Bills and Notes § 4. 
3207. 


55-1002. (8534) Bill not an assignment of funds in hands of drawee. 
A bill of itself does not operate as an assignment of the funds in the hands 
of the drawee available for the payment thereof, and the drawee is not 
liable on the bill unless and until he accepts the same. 


History: En. Sec. 5975, Rev. C. 1907; Building & Loan Association v. Larabie 
re-en. Sec. 8534, R. C. M. 1921. See also Brothers Bankers, Inc., 100 M 183, 195, 46 
history of Sec. 55-101. Cal. Civ. C. Sec. P 2d 697. 

3208. 
Collateral References 

References Assignments€=49; Bills and Notes@=66. 

Stankey v. Citizens’ Nat. Bank of 6 C.J.S. Assignments § 60; 10 C.J.S. Bills 
Laurel, 64 M 309, 315, 209 P 1054; Powell and Notes §171. 


55-1003. (8535) Bill addressed to more than one drawee. A bill may 
be addressed to two or more drawees jointly, whether they are partners 
or not; but not to two or more drawees in the alternative or in succession. 
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_ 


History: En. Sec. 5976, Rev. C. 1907; Collateral References 
re-en. Sec. 8535, R. C. M. 1921. See also Bills and Notes¢=3, 6. 
crotegeld of Sec. 55-101. Cal. Civ. C. Sec. 10 O.J.8. Bills and Notes §§ 32, 112. 


55-1004. (8536) Inland and foreign bills of exchange. An inland bill 
of exchange is a bill which is, or on its face purports to be, both drawn 
and payable within the United States. Any other bill is a foreign bill. For 
the purposes of this section ‘United States” means the states, territories, 
dependencies and possessions of the United States, the District of Columbia 
and Puerto Rico. Unless the contrary appears on the face of the bill, the 
holder may treat it as an inland bill. 


History: En. Sec. 5977, Rev. C. 1907; Collateral References 
re-en. Sec. 8536, R. C. M. 1921; amd. Sec. Bills and Notes¢=13. 
1, Ch. 118, L. 1961. See also history of 10 C.J.S. Bills and Notes § 4. 
Sec. 55-101. Cal. Civ. C. Sec. 3210. 


55-1005. (8537) When bill may be treated as promissory note. Where- 
in a bill drawer and drawee are the same person, or where the drawee is a 
fictitious person, or a person not having capacity to contract, the holder 
may treat the instrument, at his option, either as a bill of exchange or a 
promissory note. 


History: En. Sec. 5978, Rev. C. 1907; Collateral References 
re-en. Sec. 8537, R..C.. M. 1921. See also Bills and Notes@=32. 
apes) of Sec. 55-101. Cal. Civ. C. Sec. 10 O.J.S. Bills and Notes §§ 112, 127. 
Boll. 


55-1006. (8538) Referee in case of need. The drawee of a bill and any 
endorser may insert therein the name of a person to whom the holder may 
resort in case of need, that is to say, in case the bill is dishonored by non- 
acceptance or nonpayment. Such person is called the referee in case of 
need. It is in the option of the holder to resort to the referee in case of 
need or not, as he may see fit. 


History: En. Sec. 5979, Rev. C. 1907; Collateral References 
re-en. Sec. 8538, R. C. M. 1921. See also Bills and Notes@=3, 6. 
history of Sec. 55-101. Cal. Civ. C. Sec. (10 C.J.S. Bills and Notes §§ 32, 112. 
3212. 


CHAPTER 11 
ACCEPTANCE 


Section 55-1101. Acceptance—how made, ete. 
55-1102. Holder entitled to acceptance on face of bill. 
55-1103. Acceptance by separate instrument. 
55-1104. Promise to accept—when equivalent to acceptance. 
55-1105. Time allowed drawee to accept. 
55-1106. Liability of drawee retaining or destroying bill. 
55-1107. Acceptance of incomplete, overdue or previously dishonored bill. 
55-1108. Kinds of acceptance. 
55-1109. What constitutes a general acceptance. 
55-1110. Qualified acceptance. 
55-1111. Rights of parties as to qualified acceptance. 


55-1101. (8539) Acceptance—how made, etc. The acceptance of a bill 
is signification by the drawee of his assent to the order of the drawer. The 
acceptance must be in writing and signed by the drawee. It must not 
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NEGOTIABLE INSTRUMENTS 


express that the drawee will perform his promise by any other means 


than the payment of money. 


History: En. Sec. 5980, Rev. C. 1907; 
re-en. Sec. 8539, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
32138. 


References 


Clarke v. National Bk. of Montana, 78 
M 48, 252 P 373. 


55-1102. 


Collateral References 


Bills and NotesG66. 
10 C.J.S. Bills and Notes § 171. 


Drawee’s mere writing of his name on 
bill as an acceptance thereof. 48 ALR 760. 


(8540) Holder entitled to acceptance on face of bill. The 


holder of a bill presenting the same for acceptance may require that the 
acceptance be written on the bill, and, if such request is refused, may treat 


the bill as dishonored. 


History: En. Sec. 5981, Rev. C. 1907; 
re-en. Sec. 8540, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3214. 


59-1103. 


Collateral References 


Bills and Notes€24-27, 68. 
10 C.J.S. Bills and Notes §§ 35, 36, 174. 


(8541) Acceptance by separate instrument. Where an ac- 


ceptance is written on a paper other than the bill itself, it does not bind 
the acceptor except in favor of a person to whom it is shown, and who, on 
the faith thereof, receives the bill for value. 


History: En. Sec. 5982, Rev. C. 1907; 
re-en. Sec. 8541, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3216: 


55-1104. 


Collateral References 


Bills and Notes©—68, 74. 
10 C.J.S. Bills and Notes §§ 174, 183. 


Endorsement of bill or note by writing 
not an instrument itself. 56 ALR 921. 


(8542) Promise to accept—when equivalent to acceptance. 


An unconditional promise in writing to accept a bill before it is drawn is 
deemed an actual acceptance in favor of every person who, upon the faith 


thereof, receives the bill for value. 


History: En. Sec. 5983, Rev. C. 1907; re- 
en. Sec. 8542, R. C. M. 1921. See also his- 
tory of Sec. 55-101. Cal. Civ. C. Sec. 3216. 


55-1105. 


(8543) Time allowed drawee to accept. 


Collateral References 


Bills and Notes€=87 
10 C.J.S. Bills and Notes § 175. 


The drawee is al- 


lowed twenty-four hours after presentment in which to decide whether 
or not he will accept the bill; but the acceptance, if given, dates as of the 


day of presentation. 


History: En. Sec. 5984, Rev. C. 1907; 
re-en. Sec. 8543, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
Soi: 


Application to Checks 


The provisions of this and the following 
section (Negotiable Instruments Law), 
that the drawee of a bill of exchange is 
allowed twenty-four hours after present- 
ment in which to decide whether he will 
or will not accept it, and will be deemed 


59-1106. 


to have accepted it if he fails to return 
it within that time, are applicable to a 
check which, under section 55-1702, is 
declared to be a bill of exchange drawn 
on a bank. Clarke v. National Bk. of 
Montana, 78 M 48, 53, 252 P 373; Black- 
welder v. Fergus Motor Co., 80 M 374, 393, 
260 P 734. 


Collateral References 


Bills and Notes@=25, 66. 
10 C.J.S. Bills and Notes §§ 36, 171. 


(8544) Liability of drawee retaining or destroying bill. 


Where a drawee to whom a bill is delivered for acceptance destroys the 
same, or refuses within twenty-four hours after such delivery, or within 
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. 


such other period as the holder may allow, to return the bill accepted or 
nonaccepted to the holder, he will be deemed to have accepted the same. 


History: En. Sec. 5985, Rev. C. 1907; 
re-en. Sec. 8544, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3218. 


Application to Checks 


The provisions of the preceding section 
and this one (Negotiable Instruments 
Law), that the drawee of a bill of ex- 
change is allowed twenty-four hours after 
presentment in which to decide whether 
he will or will not accept it, and will be 
deemed to have accepted it if he fails to 
return it within that time, are applicable 
to a cheek which, under section 55-1702, 
is. declared to be a bill of exchange 
drawn on a bank. Clarke v. National Bk. 
of Montana, 78 M 48, 53, 252 P 378; 
Blackwelder v. Fergus Motor Co., 80 M. 
374, 393, 260 P 734. 


55-1107. 


Burden of Proof 


In the absence of proof showing the 
length of time for which the check in this 
action was held by the bank upon which 
drawn before returning it dishonored, the 
contention of defendant drawer that the 
bank having held it for more than twenty- 
four hours, his obligation thereon was 
discharged under this section, may not be 
sustained; the burden of proving payment 
in this manner having been upon him. 
Cellars v. Dwinnell, 87 M 73, 81, 285 P 181. 


Collateral References 


Bills and Notes¢70. 
10 C.J.S. Bills and Notes § 176. 


Construction and effect of provision of 
Negotiable Instruments Law regarding de- 
struction of or refusal to return bill as an 
acceptance. 63 ALR 1138. 


(8545) Acceptance of incomplete, overdue or previously dis- 


honored bill. <A bill may be accepted before it has been signed by the 
drawer, or while otherwise incomplete, or when it is overdue, or after it 
has been dishonored by a previous refusal to accept, or by nonpayment. 
But when a bill payable after sight is dishonored by nonacceptance, and 
the drawee subsequently accepts it, the holder, in the absence of any 
different agreement, is entitled to have the bill accepted as of the date of 
the first presentment. 


History: En. Sec. 5986, Rev. C. 1907; 
re-en. Sec. 8545, R. C. M. 1921. See also 


55-1108. (8546) Kinds of acceptance. An acceptance is either general 
or qualified. A general acceptance assents without qualification to the 
order of the drawer. A qualified acceptance in express terms varies the 
effect of the bill as drawn. 


History: En. Sec. 5987, Rev. C. 1907; 
re-en. Sec. 8546, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3220. 


55-1109. (8547) What constitutes a general acceptance. An acceptance 
to pay at a particular place is a general acceptance, unless it expressly 
states that the bill is to be paid there only, and not elsewhere. 


history of Sec. 55-101. Cal. Civ. C. Sec. 
3219. 


Collateral References 


Bills and Notes@=83. 
10 C.J.S. Bills and Notes § 179. 


History: En. Sec. 5988, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8547, R. C. M. 1921. See also 3221. 
55-1110. (8548) Qualified acceptance. An acceptance is qualified, 
which is: 


1. Conditional, that is to say, which makes payment by the acceptor 
dependent on the fulfillment of a condition therein stated; 

2. Partial, that is to say, an acceptance to pay part only of the amount 
for which the bill is drawn; 

3. Local, that is to say, an acceptance to pay only at a particular place ; 
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4. Qualified as to time; 
5. The acceptance of some one or more of the drawees, but not of all. 


History: En. Sec. 5989, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8548, R. C. M. 1921. See also 3222. 


55-1111. (8549) Rights of parties as to qualified acceptance. The 
holder may refuse to take a qualified acceptance, and if he does not obtain 
an unqualified acceptance, he may treat the bill as dishonored by non- 
acceptance. Where a qualified acceptance is taken, the drawer and en- 
dorsers are discharged from liability on the bill, unless they have expressly 
or impliedly authorized the holder to take a qualified acceptance, or sub- 
sequently assent thereto. When the drawer or an endorser receives notice 
of a qualified acceptance, he must, within a reasonable time, express his 
dissent to the holder, or he will be deemed to have assented thereto. 


History: En. Sec. 5990, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8549, R. C. M. 1921. See also 3223. 


CHAPTER 12 
PRESENTMENT FOR ACCEPTANCE 


Section 55-1201. When presentment for acceptance must be made. 
55-1202. When failure to present releases drawer and endorser. 
55-1208. Presentment—how made. 

55-1204. On what days presentment may be made. 
55-1205. Presentment where time is insufficient. 
55-1206. Where presentment is excused. 

55-1207. When dishonored by nonacceptance. 
55-1208. Duty of holder where bill not accepted. 
55-1209. Rights of holder where bill not accepted. 


55-1201. (8550) When presentment for acceptance must be made. 
Presentment for acceptance must be made: 

1. Where the bill is payable after sight, or in any other case, where 
presentment for acceptance is necessary in order to fix the maturity of the 
instrument; or, 

2. Where the bill expressly stipulates that it shall be presented for 
acceptance; or, 

3. Where the bill is drawn payable elsewhere than at the residence 
or place of business of the drawee. 

In no other case is presentment for acceptance necessary in order to 
render any party to the bill liable. 


History: En. Sec. 5991, Rev. C. 1907; Cross-Reference 
re-en. Sec. 8550, R. C. M. 1921. See also Collecting agent’s duty, see. 2-111. 
history of Sec. 55-101. Cal. Civ. C. Sec. 


3224. Collateral References 
Bills and Notes@389. 
10 C.J.S. Bills and Notes § 166. 
55-1202. (8551) When failure to present releases drawer and endorser. 
Except as herein otherwise provided, the holder of a bill which is required 
by the next preceding section to be presented for acceptance must either 
present it for acceptance or negotiate it within a reasonable time. If he 
fails to do so, the drawer and all endorsers are discharged. 
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History: En. Sec. 5992, Rev. C. 1907; Discharge of drawer by delay in pre- 
re-en. Sec. 8551, R. C. M. 1921. See also senting check as affected by insufficiency 
history of Sec. 55-101. Cal. Civ. C. Sec. of funds during time within which check 


3225. should have been presented, or subsequent 
insuffici ioned by thei ith- 
Collateral References ee tmesay Aen ieee “A Waite, 


Bills and Notes€=390. 
10 C.J.S. Bills and Notes §§ 167, 169. 


59-1203. (8552) Presentment—how made. Presentment for acceptance 
must be made by or on behalf of the holder at a reasonable hour on a 
business day, and before the bill is overdue, to the drawer or some person 
authorized to accept or refuse acceptance on his behalf; and, 

1. Where a bill is addressed to two or more drawees who are not part- 
ners, presentment must be made to them all, unless one has authority to 
accept or refuse acceptance for all, in which case presentment may be made 
to him only; | 

2. Where the drawee is dead, presentment may be made to his personal 
representative ; 

3. Where the drawee has been adjudged a bankrupt or an insolvent, 
or has made an assignment for the benefit of creditors, presentment may 
be made to him, or to his trustee or assignee. 


History: En. Sec. 5993, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8552, R. C. M. 1921. See also 3226. 


55-1204. (8553) On what days presentment may be made. A bill may 
be presented for acceptance on any day on which negotiable instruments 
may be presented for payment under the provisions of sections 55-7038 and 
55-716. When Saturday is not otherwise a holiday, presentment for accept- 
ance may be made before twelve o’clock noon on that day. 


History: En. Sec. 5994, Rev. C. 1907; Collateral References 
re-en. Sec. 8553, R. C. M. 1921. See also Bills and Notes€=391; Time¢=10(10). 


history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 169; 86 O.J.S. 
3227, Time § 14(10). 

55-1205. (8554) Presentment where time is insufficient. Where the 
holder of a bill drawn payable elsewhere than at the place of business or 
the residence of the drawee has not time, with the exercise of reasonable 
diligence, to present the bill for acceptance before presenting it for pay- 
ment on the day that it falls due, the delay caused by presenting the bill 
for acceptance before presenting it for payment is excused, and does not 
discharge the drawers and endorsers. 


History: En. Sec. 5995, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8554, R. C. M. 1921. See also 3228. 


55-1206. (8555) Where presentment is excused. Presentment for ac- 
ceptance is excused and a bill may be treated as dishonored by nonaccept- 
ance in any of the following cases: 

1. Where the drawee is dead, or has absconded, or is a fictitious per- 
son, or a person not having capacity to contract by bill. 

2. Where, after the exercise of reasonable diligence, presentment can- 
not be made. 

8. Where, although presentment has been: irregular, acceptance has 
been refused on some other ground. 
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History: En. Sec. 5996, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8555, R. C. M. 1921. See also 3229. 


55-1207. (8556) When dishonored by nonaeceptance. A bill is dis- 
honored by nonacceptance: 

1. When it is duly presented for acceptance, and such an acceptance 
as is prescribed by this act is refused or cannot be obtained; or, 

2. When presentment for acceptance is excused and the bill is not 


accepted. 
History: En. Sec. 5997, Rev. C. 1907; Collateral References 
re-en. Sec. 8556, R. C. M. 1921. See also Bills and Notes@=385. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 343. 
3230. 


55-1208. (8557) Duty of holder where bill not accepted. Where a bill 
is duly presented for acceptance and is not accepted within the prescribed 
time, the person presenting it must treat the bill as dishonored by non- 
acceptance, or he loses the right of recourse against the drawer and 
endorsers. 


History: En. Sec. 5998, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8557, R. C. M. 1921. See also 3281. 


55-1209. (8558) Rights of holder where bill not accepted. When a bill 
is dishonored by nonacceptance, an immediate right of recourse against 
the drawers and endorsers accrues to the holder, and no presentment for 
payment is necessary. 


History: En. Sec. 5999, Rev. C. 1907; Collateral References 
re-en. Sec. 8558, R. C. M. 1921. See also Biuls and Notes@24-27, 252, 297. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes §§ 35, 36, 184, 
3232. 217. 
CHAPTER 138 
PROTEST 


Section 55-1301. In what cases protest necessary. 
55-1302. Protest—how made. 
55-1303. Protest—by whom made. 
55-1304. Protest—when to be made. 
55-1305. Protest—where made. 
55-1306. Protest both for nonacceptance and nonpayment. 
55-1307. Protest before maturity where acceptor insolvent. 
55-1308. When protest dispensed with. 
55-1309. Protest where bill is lost, ete. 


59-1301. (8559) In what cases protest necessary. Where a foreign bill 
appearing on its face to be such is dishonored by nonacceptance, it must: 
be duly protested for nonacceptance, and where such a bill which has not 
previously been dishonored by nonacceptance is dishonored by nonpayment, 
it must be duly protested for nonpayment. If it is not so protested, the 
drawer and endorsers are discharged. Where a bill does not appear on its 
face to be a foreign bill, protest thereof in case of dishonor is unnecessary. 


History: En. Sec. 6000, Rev. C. 1907; Collateral References 
re-en. Sec. 8559, R. C. M. 1921. See also Bills and Notes@=408 
ee of Sec. 55-101. Cal. Civ, ©. Sec. 10 O.J.8. Bills and Notes §§ 368, 369, 371. 
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55-1302. (8560) Protest—how made. The protest must be annexed to 
the bill, or must contain a copy thereof, and must be under the hand and 
seal of the notary making it, and must specify: 

1. The time and place i presentment ; 

2. The fact that presentment was made, and the manner thereof; 

3. The cause or reason for protesting the bill; 

4. The demand made and the answer given, if any, or the fact that 
the drawee or acceptor could not be found. 


History: En. Sec. 6001, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8560, R. C. M. 1921. See also 3234. 


55-1308. (8561) Protest—by whom made. Protest may be made by: 

1. A notary public; or, 

2. By any respectable resident of the place where the bill is dishonored, 
in the presence of two or more credible witnesses. 


History: En. Sec. 6002, Rev. C. 1907; Cross-Reference 
re-en. Sec. 8561, R. C. M. 1921. See also —s_ protest by notaries, sec. 56-104. 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3235. 


55-1304. (8562) Protest—when to be made. When a bill is protested, 
such protest must be made on the day of its dishonor, unless delay is ex- 
cused as herein provided. When a bill has been duly noted, the protest 
may be subsequently extended as of the date of the noting. 


History: En. Sec. 6003, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8562, R. C. M. 1921. See also 3236. 


55-1305. (8563) Protest—where made. A bill must be protested at 
the place where it is dishonored, except that when a bill drawn payable at 
the place of business or residence of some person, other than the drawee, 
has been dishonored by nonacceptance, it must be protested for nonpayment 
at the place where it is expressed to be payable, and no further present- 
ment for payment to, or demand on, the drawee is necessary. 

History: En. Sec. 6004, Rev. C. 1907; applet of Sec. 55- 101. Cal. Civ. C. Sec. 
re-en. Sec. 8563, R. C. M. 1921. See also 3237. 

55-1306. (8564) Protest both for nonacceptance and nonpayment. A 
bill which has been protested for nonacceptance may be subsequently pro- 
tested for nonpayment. 

History: En. Sec. 6005, Rev. C. 1907; Collateral References 


re-en. Sec. 8564, R. C. M. 1921. See also Bills and Notes¢>408, 409. 
mod of Sec. 55-101. Cal. Civ. C. Sec. 10 CLUS! Billevand Noted §§3 368, 370-373. 


55-1307. (8565) Protest before scanty here YOR insolvent. 
Where the acceptor has been adjudged a bankrupt or an insolvent, or has 
made an assignment for the benefit of creditors, before the bill matures, 
the holder may cause the bill to be protested for better security against 
the drawer and endorsers. 


History: En. Sec. 6006, Rev. C. 1907; history of Sec. 55- 101. Cal. Civ. Cc. ‘Sec. 
re-en. Sec. 8565, R. C. M. 1921. See also 3239. 


55-1308. (8566) When protest dispensed with. Protest is dispensed 
with by any circumstances which would dispense with notice of dishonor. 
Delay in noting or protesting is excused when delay is caused .by circum- 
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stances beyond the control of the holder, and not imputable to his default, 
misconduct, or negligence. When the cause of delay ceases to operate, the 
bill must be noted or protested with reasonable diligence. 


History: En. Sec. 6007, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec.. 
re-en. Sec. 8566, R. C. M. 1921. See also 3240. 


55-1309. (8567) Protest where bill is lost, ete. When a bill is lost or 
destroyed, or is wrongfully detained from the person entitled to hold it, 
protest may be made on a copy or written particulars thereof. 


History: En. Sec. 6008, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8567, R. C. M. 1921. See also 3241. 


CHAPTER 14 
ACCEPTANCE FOR HONOR. 


Section 55-1401. When bill may be accepted for honor. 
55-1402. Acceptance for honor—how made. 
55-1403. When deemed to be an acceptance for honor of the drawer. 
55-1404. Liability of acceptor for honor. 
55-1405. Agreement of acceptor for honor. 
55-1406. Maturity of bill payable after sight accepted for honor. 
55-1407. Protest of bill accepted for honor, ete. 
55-1408. Presentment for payment to acceptor for honor—how made. 
55-1409. When delay in making presentment is excused. 
55-1410. Dishonor of’ bill by acceptor for honor. 


55-1401. (8568) When bill may be accepted for honor. Where a bill 
of exchange has been protested for dishonor by nonacceptance or protested. 
for better security, and is not overdue, any person not being a party al- 
ready liable thereon may, with the consent of the holder, intervene and 
accept the bill supra protest for the honor of any party liable thereon, or 
for the honor of the person for whose account the bill is drawn. The accept- 
ance for honor may be for part only of the sum for which the bill is drawn; 
and where there has been an acceptance for honor for one party, there may 
be a further acceptance by a different person for the honor of another 


party. 
History: En. Sec. 6009, Rev. C. 1907; Collateral References 
re-en. Sec. 8568, R. C. M. 1921. See also Bills and Notes¢=71. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 185. 
3242. . 


55-1402. (8569) Acceptance for honor—how made. An acceptance for 
honor supra protest must be in writing, and indicate that it is an acceptance 
for honor, and must be signed by the acceptor for honor. 


History: En. Sec. 6010, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8569, R. C. M. 1921. See also 3243. 


55-1403. (8570) When deemed to be an acceptance for honor of the 
drawer. Where an acceptance for honor does not expressly state for whose 
honor it is made, it is deemed to be an acceptance for the honor of the 
drawer. 


History: En. Sec. 6011, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8570, R. C. M. 1921. See also 3244, 
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50-1404. (8571) Liability of acceptor for honor. The acceptor for 
honor is liable to the holder and to all parties to the bill subsequent to the 
party for whose honor he has accepted. 


History: En. Sec. 6012, Rev. C. 1907; Collateral References 
re-en. Sec. 8571, R. C. M. 1921. See also Bills and Notes@=80. 
3245. 


55-1405. (8572) Agreement of acceptor for honor. The acceptor for 
honor, by such acceptance, engages that he will on due presentment pay 
the bill according to the terms of his acceptance, provided it shall not have 
been paid by the drawee, and provided, also, that it shall have been duly 
presented for payment and protested for nonpayment, and notice of dis- 
honor given to him. 

History: En. Sec. 6013, Rev. C. 1907; Collateral References 


re-en. Sec. 8572, R. C. M. 1921. See also Rights of transferee after maturity of 
mehage of Sec. 55-101. Cal. Civ. C. Sec. aceommodation paper. 48 ALR 1280. 


55-1406. (8573) Maturity of bill payable after sight accepted for honor. 
Where a bill payable after sight is accepted for honor, its maturity is 
calculated from the date of the noting for nonacceptance, and not from 
the date of the acceptance for honor. 


History: En. Sec. 6014, Rev. C. 1907; Collateral References 
re-en. Sec. 8573, R. C. M. 1921. See also Bills and Notes¢>129. 
reves. of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.8. Bills and Notes § 245 et seq. 


55-1407. (8574) Protest of bill accepted for honor, etc. Where a dis- 
honored bill has been accepted for honor supra protest, or contains a 
reference in case of need, it must be protested for nonpayment before it is 
presented for payment to the acceptor for honor or referee in case of need. 


History: En. Sec. 6015, Rev. C. 1907; Collateral References 
re-en. Sec. 8574, R. C. M. 1921. See also Bills and Notes@=408. 
ene: Sec. 55-101. Cal. Civ. ©. Sec. = 19 O.J.S. Bills and Notes §§ 368, 369. 


55-1408. (8575) Presentment for payment to acceptor for honor—how 
made. Presentment for payment to the acceptor for honor must be made 
as follows: 

1. If it is to be presented in the place where the protest for nonpay- 
ment was made, it must be presented not later than the day following its 
maturity. 

2. If it is to be presented in some other place than the place where 
it was protested, then it must be forwarded within the time specified in 
section 55-816. 


History: En. Sec. 6016, Rev. C. 1907; Collateral References 
re-en. Sec. 8575, R. C. M. 1921. See also Bills and Notes¢404. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 352. 
3249. 


55-1409. (8576) When delay in making presentment is excused. The 
provisions of section 55-712 apply where there is delay in making present- 
ment to the acceptor for honor or referee in case of need. 
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History: En. Sec. 6017, Rev. C. 1907; Collateral References 
re-en. Sec. 8576, R. C. M. 1921. See also Bills and Notes¢=406. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 403. 
3250. 


55-1410. (8577) Dishonor of bill by acceptor for honor. When the bill 
is dishonored by the acceptor for honor, it must be protested for nonpay- 
ment by him. 


History: En. Sec. 6018, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8577, R. C. M. 1921. See also 3251. 


CHAPTER 15 
PAYMENT FOR HONOR 


Section 55-1501. Who may make payment for honor. 
55-1502. Payment for honor—how made. 
55-1508. Declaration before payment for honor. 
55-1504. Preference of parties offering to pay for honor. 
55-1505. Effect on subsequent parties where bill is paid for honor. 
55-1506. Where holder refuses to receive payment gupta protest. 
55-1507. Rights of payer for honor. 


55-1501. (8578) Who may make payment for honor. Where a bill has 
been protested for nonpayment, any person may intervene and pay it supra 
protest for the honor of any person liable thereon, or for the honor of the 
person for whose account it was drawn. 


History: En. Sec. 6019, Rev. C. 1907; Collateral References 
re-en. Sec. 8578, R. C. M. 1921. See also Bills and Notes¢=426. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 448. 
o20g. 


55-1502. (8579) Payment for honor—how made. The payment for 
honor supra protest in order to operate as such, and not as a mere voluntary 
payment, must be attested by a notarial act of honor, which may be ap- 
pended to the protest or form an extension to it. 


History: En. Sec. 6020, Rev. C. 1907; Collateral References 
re-en. Sec. 8579, R. C. M. 1921. See also Bills and Notes@=429. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 442. 
3253. 


55-1503. (8580) Declaration before payment for honor. The notarial 
act of honor must be founded on a declaration made by the payer for 
honor, or by his agent in that behalf, declaring his intention to pay the bill 
for honor, and for whose honor he pays. 


History: En. Sec. 6021, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8580, R. C. M. 1921. See also 3254. 


55-1504. (8581) Preference of parties offering to pay for honor. 
Where two or more persons offer to pay a bill for the honor of different 
parties, the person whose payment will discharge most parties to the bill 
is to be given the preference. 

History: En. Sec. 6022, Rev. C. 1907; history of Sec. 55-101. Cal. Civ. C. Sec. 
re-en. Sec. 8581, R. C. M. 1921. See also 3255. 

55-1505. (8582) Effect on subsequent parties where bill is paid for 

honor. Where a bill has been paid for honor, all parties subsequent to the 
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party for whose honor it is paid are discharged, but the payer for honor 
is subrogated for and succeeds to both the rights and duties of the holder, 
as regards the party for whose honor he pays and all parties liable to the 
latter. 

History: En. Sec. 6023, Rev. C. 1907; Collateral References 


re-en. Sec. 8582, R. C. M. 1921. See also Bill d Notes¢=439. 440: Sub 3 
history of Sec. 55-101. Cal. Civ. ©. Sec. gai a ota a 


3256. 10 CJ.S. Bills and Notes §§ 449, 450, 
471, 472; 11 C.J.S. Bills and Notes § 751; 
83 C.J.S. Subrogation § 22. 


55-1506. (8583) Where holder refuses to receive payment supra pro- 
test. Where the holder of a bill refuses to receive payment supra protest, 
he loses his right of recourse against any party who would have been dis- 
charged by such payment. 


History: En. Sec. 6024, Rev. C. 1907; Collateral References 
re-en. Sec. 8583, R. C. M. 1921. See also Bills and Notes¢=437. 
eelage of Sec. 55-101. Cal. Civ. C. Sec. 10 O.J.8. Bills and Notes §§ 468, 472. 


55-1507. (8584) Rights of payer for honor. The payer for honor, on 
paying to the holder the amount of the bill and the notarial expenses inci- 
dental to its dishonor, is entitled to receive both the bill itself and the 
protest. 

History: En. Sec. 6025, Rev. C. 1907; Collateral References 


re-en. Sec. 8584, R. C. M. 1921. See also Rights and remedies of accommodation 
3258. party after payment. 36 ALR 553 and 77 
ALR 668. 


CHAPTER 16 
BILLS IN A SET 


Section 55-1601. Bills in sets constitute one bill. 
55-1602. Rights of holders where different parts are negotiated. 
55-1603. Liability of holder who endorses two or more parts of a set to dif- 
ferent persons. 
55-1604. Acceptance of bills drawn in sets. 
55-1605. Payment by acceptor of bills drawn in sets. 
55-1606. Effect of discharging one of a set. 


55-1601. (8585) Bills in sets constitute one bill. Where a bill is drawn 
in a set, each part of the set being numbered and containing a reference 
to the other parts, the whole of the parts constitutes one bill. 


History: En. Sec. 6026, Rev. C. 1907; Collateral References 
re-en. Sec. 8585, R. C. M. 1921. See also Bills and Notes¢-14. 
history of Sec. 55-101. Cal. Civ. C. Sec. 11 C.J.S. Bills and Notes § 731. 
3259. 


55-1602. (8586) Rights of holders where different parts are negotiated. 
Where two or more parts of a set are negotiated to different holders in due 
course, the holder whose title first accrues is, as between such holders, the 
true owner of the bill. But nothing in this section affects the rights of a 
person who in due course accepts or pays the part first presented to him. 
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History: En. Sec. 6027, Rev. C. 1907; 11 C.J.S. Bills and Notes § 736. 
re-en. Sec. 8586, R. C. M. 1921. See also 


history of Sec. 55-101. Cal. Civ. C. Sec. Maturity of one or more of series of 
3260. notes as affecting status of purchaser as 


holder in due course. 64 ALR 457. 
Collateral References 


Bills and Notes¢437. 


55-1603. (8587) Liability of holder who endorses two or more parts of 
a set to different persons. Where the holder of a set endorses two or more 
parts to different persons, he is liable on every such part, and every en- 
dorser subsequent to him is liable on the part he has himself endorsed as 
if such parts were separate bills. 


History: En. Sec. 6028, Rev. C. 1907; Collateral References 
re-en. Sec. 8587, R. C. M. 1921. See also Bills and Notes@=233. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 38. 
3261. 


55-1604. (8588) Acceptance of bills drawn in sets. The acceptance 
may be written on any part, and it must be written on one part only. If 
the drawee accepts more than one part, and such accepted parts are negoti- 
ated to different holders in due course, he is liable on every such part as 
if it were a separate bill. 


History: En. Sec. 6029, Rev. C. 1907; Collateral References 
re-en, Sec. 8588, R. C. M. 1921. See also Bills and Notes¢=68. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 174. 
3262. 


55-1605. (8589) Payment by acceptor of bills drawn in sets. When the 
acceptor of a bill drawn in a set pays it without requiring the part bearing 
his acceptance to be delivered up to him, and that part at maturity is 
outstanding in the hands of a holder in due course, he is liable to the 
holder thereon. 


History: En. Sec. 6030, Rev. C. 1907; Collateral References 
re-en, Sec. 8589, R. C. M. 1921. See also Bills and Notes¢=383. 
history of Sec. 55-101. Cal. Civ. C. Sec. 10 C.J.S. Bills and Notes § 510. 
3263. 


55-1606. (8590) Effect of discharging one of a set. Except as herein 
otherwise provided, where any one part of a bill drawn in a set is dis- 
charged by payment or otherwise, the whole bill is discharged. 


History: En. Sec. 6031, Rev. C. 1907; Collateral References 
re-en. Sec. 8590, R. C. M. 1921. See also Bills and Notes@=437. 
history of Sec. 55-101. Cal. Civ. C. Sec. 11 O.J.S. Bills and Notes § 736. 
3264, 
CHAPTER 17 


PROMISSORY NOTES AND CHECKS 


Section 55-1701. Promissory note defined. 
55-1702. Check defined. 
55-1703. Within what time a check must be presented. 
55-1704. Certification of check, effect of. 
55-1705. Effect where holder of check procures it to be certified. 
55-1706. When check operates as an assignment. 


55-1701. (8591) Promissory note defined. A negotiable promissory 
note, within the meaning of this act, is an unconditional promise in writing 
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NOTES AND CHECKS 


55-1702 


made by one person to another, signed by the maker, engaging to pay on 
demand, or at a fixed determinable future time, a sum certain in money 


to order or to bearer. 


Where a note is drawn to the maker’s own order, 


it is not complete until endorsed by him. 


History: En. Sec. 6032, Rev. C. 1907; 
re-en. Sec. 8591, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3265. 


Acceleration Clause 


A six months’ promissory note contain- 
ing an accelerating clause to the effect 
that “in the event of insolvency of either 
makers or endorsers, or the institution of 
suit or attachment against them or either 
of them, or the mortgaging of any prop- 
erty by the makers or endorsers,” the 
note might be declared immediately due 
and payable, was nonnegotiable in that it 
left the time when payable uncertain and 
indefinite. Great Falls Nat. Bk. v. Young, 
67 M 328, 334, 336, 215 P 651. 


Interest Coupons in Effect Promissory 
Notes 


Interest coupons are in effect promissory 
notes, and as to such commercial paper 
laches of the holder in failing promptly 
to make presentment for payment does not 
discharge the maker (in the instant case 
the district issuing the coupon bonds) 
from liability thereon; the maker (dis- 
trict) is primarily liable and presentment 
is unnecessary to preserve such liability. 
J. K. & C. 8. Mullen Ben. Corp. v. School 
Dist., 99 M 388, 397, 43 P 2d 902. 


Provision for Collection Costs 


A promissory note containing a provi- 
sion for the payment of an attorney’s fee 
and costs of collection, instead of the 
statutory phrase “with costs of collection 
or an attorney’s fee,’ was not thereby 


55-1702. 


rendered nonnegotiable, the words “attor- 
ney’s fee” and “costs of collection” in 
this connection meaning the same thing, 
so that the use of both of them in the con- 
junctive imposed no greater burden upon 
the maker than their use in the disjunc- 
tive would have done. Wood v. Ferguson, 
71 M 540, 230 P 592. 


Recitals in Note 


The negotiable character of a promis- 
sory note which met the requirements of 
this section was not affected by recitals 
therein contained to the effect that the 
makers had purchased a stallion from the 
payee; that the indebtedness should bear 
interest at a fixed rate, payable semian- 
nually; that upon default of an interest 
installment, the principal sum with interest 
should become due; that the makers 
should pay an attorney fee in case col- 
lection had to be enforced, coupled with 
an order authorizing delivery of the ani- 
mal to any one of the makers. First Nat. 
Bank v. Barrett, 52 M 359, 364, 157 P 951. 


Requirements for Negotiability 


To constitute an instrument a negotiable 
one, it must, under this section, be in 
writing, signed by the maker, contain an 
unconditional promise to pay a certain 
sum in money, and be payable, on demand 
or at a fixed or determinable future time, 
to order or bearer. First Nat. Bank v. 
Barrett, 52 M 359, 364, 157 P 951. 


Collateral References 


Bills and Notes@28. 
10 C.J.S. Bills and Notes § 7. 


(8592) Check defined. A check is a bill of exchange drawn 


on a bank, payable on demand. Except as herein otherwise provided, the 
provisions of this act applicable to a bill of exchange payable on demand 


apply to a check. 


History: En. Sec. 6033, Rev. C. 1907; 
re-en. Sec. 8592, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3265a. 


Cross-References 

Bank’s liability on forwarded items, sec. 
5-1016. 

Drawing order on insufficient funds, sec. 
94-2702. 


Cashier’s Check 

A eashier’s check is a draft, or bill of 
exchange, drawn by a bank upon itself 
or some other bank in which funds of the 
former are deposited; it represents credit 


which the purchaser of such a check buys; 
the money paid the issuing bank becomes 
the bank’s money, the transaction being 
one of purchase and sale, and no trust 
relationship is thereby established. Mon- 
tana-Wyoming Assn. v. Commercial Bk., 
80 M 174, 177, 259 P 1060. 


Time Allowed for Acceptance or Dishonor 


The provisions of sections 55-1105 and 
55-1106 (Negotiable Instruments Law), 
that the drawee of a bill of exchange is 
allowed twenty-four hours after present- 
ment in which to decide whether he will 
or will not accept it, and will be deemed 
to have accepted it if he fails to return 
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55-1703 


it within that time, are applicable to a 
check which, under this section, is declared 
to be a bill of exchange drawn on a bank. 
Clarke v. National Bk. of Montana, 78 M 
48, 58, 252 P 373. 


References 


Cited or applied as section 6033, Revised 
Codes, in Montana Livestock Co. v. Stew- 


95-1703. 


NEGOTIABLE INSTRUMENTS 


art, 58 M 221, 227, 190 P 985; Black- 
welder v. Fergus Motor Co., 80 M 374, 
393, 260 P 734; Cellars v. Dwinnell, 87 M 
fa, 80; "289 °F 181: 


Collateral References 


Bills and Notes¢~15. 
10 C.J.S. Bills and Notes § 5. 


(8593) Within what time a check must be presented. A check 


must be presented for payment within a reasonable time after its issue, or 
the drawer will be discharged from liability thereon to the extent of the 


loss caused by the delay. 


History: En. Sec. 6034, Rev. C. 1907; 
re-en. Sec. 8593, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3265b. 


Cross-Reference 


Limitation on time of presentment, sec. 
5-1008. 


Loss Required to Discharge Drawer 


A check must be presented for payment 
within a reasonable time after its issuance, 
or the drawer will be discharged from lia- 
bility thereon to the extent of the loss 
caused by the delay, but this result follows 
only on a showing of loss or injury by 
reason of the delay. Blackwelder v. Fergus 
Motor Co., 80 M 374, 390, 260 P 734. 


Re-presentment after Dishonor 


Where the board of county commission- 
ers had wrongfully refused to issue an 
order for the payment of a warrant not 
re-presented for payment until after the 
sixty-day period provided for in section 
16-2609 had expired, and thereafter the 
bank in which its funds were deposited 
became insolvent, the county was not 
discharged from liability thereon under 
this section by the holder’s neglect to 
make timely demand for payment, since 
the detriment suffered by it was traceable 
to its improper refusal and not to the 
holder’s failure to act. State ex rel. Case 
v. Bolles, 74 M 54, 66, 238 P 586. 


Successive Endorsements 


In an action against the drawer of a 
check to recover thereon, defendant plead- 
ing payment by reason of the delay of 
plaintiff in presenting it before the bank 
on which drawn closed its doors, the rule 


50-1704. (8594) Certification of 


is that transfers to successive endorsees 
do not extend the time within which it 
must be presented, so far as defendant 
drawer is concerned, which, under this 
section, is within a reasonable time after 
its issue. Cellars v. Dwinnell, 87 M 73, 79 
et seq., 285 P 181. 


Wrongful Refusal by Drawee to Pay 


Under this section, the drawer of a check 
is discharged from liability thereon for de- 
lay in presenting it for payment, only “to 
the extent of the loss caused by the delay”; 
hence where the endorsee of a check, 
drawn on a bank in another town, immedi- 
ately upon its receipt three days after its 
issuance, mailed it to his bank, which in 
turn on the same day mailed it to the 
bank upon which drawn, which, while pay- 
ing checks presented over the counter, re- 
fused to pay check presented by mail, of 
which fact the endorsee was ignorant, the 
loss sustained by the drawer was due to 
the wrongful act of the drawee bank and 
not to delay in presenting the check for 
payment. Cellars v. Dwinnell, 87 M 73, 
79 et seq., 285 P 181. 


Collateral References 


Bills and Notes¢404. 
10 C.J.S. Bills and Notes § 355. 


Discharge of endorser by delay in pre- 
senting check. 11 ALR 1028. 

Duty of holder as regards presentation 
of check to drawee bank as affected by 
run on bank or other indications of im- 
pending closing of doors. 88 ALR 479. 

Time within which check must be pre- 
sented to prevent discharge of drawer in 
event of bank’s insolvency. 91 ALR 1181. 


check, effect of. Where a check is 


certified by the bank on which it is drawn, the certification is equivalent 


to an acceptance. 


History: En. Sec. 6035, Rev. C. 1907; 
re-en. Sec. 8594, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
S200c, 


References 


Cited or applied as section 6035, Re- 
vised Codes, in Montana Livestock Co. v. 
Stewart, 58 M 221, 227, 190 P 985. 
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GENERAL PROVISIONS 


Collateral References 


Banks and Banking@145; 
Notes@>68. 


Bills and 


59-1705. 


55-1801 


9 C.J.S. Banks and Banking § 375; 10 
C.J.S. Bills and Notes § 174. 


Right of drawer to stop payment of cer- 
tified check. 35 ALR 942, 


(8595) Effect where holder of check procures it to be certified. 


Where the holder of a check procures it to be accepted or certified, the 
drawer and all endorsers are discharged from liability thereon. 


History: Hn. Sec. 6036, Rev. C. 1907; 
re-en. Sec. 8595, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3265d. 


59-1706. 


Collateral References 


Bills and Notes@=437. 
10 C.J.S. Bills and Notes §§ 468, 472. 


(8596) When check operates as an assignment. A check of 


itself does not operate as an assignment of any part of the funds to the 
credit of the drawer with the bank, and the bank is not liable to the 
holder, unless and until it accepts or certifies the check. 


History: En. Sec. 6037, Rev. C. 1907; 
re-en. Sec. 8596, R. C. M. 1921. See also 
history of Sec. 55-101. Cal. Civ. C. Sec. 
3265e. 


References 


Cited or applied as section 6037, Re- 
vised Codes, in Brophy Grocery Co. v. Wil- 
son, 49 M 489, 493, 124 P 510; First Nat. 
Bank v. Barrett, 52 M 359, 364, 157 P 951; 


Montana Livestock Co. v. Stewart, 58 M 
221, 228, 190 P 985; Stankey v. Citizens’ 
Nat. Bank of Laurel, 64 M 309, 315, 209 
P 1054. 


Collateral References 
Assignments¢~49; Bills and Notes¢= 


23, 66. 
6 C.J.S. Assignments § 60; 10 C.J.S. Bills 
and Notes §§ 35, 171. 


CHAPTER 18 
GENERAL PROVISIONS 
Section 55-1801. 


55-1801. (8597) General provisions. Except where it is otherwise de- 
clared, the provisions of sections of this code, in respect to the rights and 
obligations of parties to contracts, are subordinate to the intention of the 
parties, when ascertained in the manner prescribed by the chapter on 
interpretation of contracts; and the benefit thereof may be waived by any 


General provisions. 


party entitled thereto, unless such waiver be against public policy. 


History: En. Sec. 4240, Civ. C. 1895; 
re-en. Sec. 6037a, Rev. C. 1907; re-en. Sec. 
8597, R. C. M. 1921. Cal. Civ. C. Sec. 3268. 
Field Civ. C. Sec. 1829. 


Description of Nonnegotiable Note as 
Negotiable 

A provision in a note that it is nego- 
tiable at a particular bank is not a waiver 
of the effect of a stipulation for payment 
of attorney’s fees in case of suit, which, 
under other statutory provisions, renders 
the note nonnegotiable. Stadler v. First 
National Bank, 22 M 190, 204, 56 P 111. 


Waiver of Benefits 


Statutory provisions relating to con- 
tracts are enacted to fix rules of conduct 
the parties shall be governed by in such 
matters as the contracting parties have 


not fully provided for in their agreement; 
where parties agree to obligations, the 
statutes need not be consulted as to what 
they provide in respect to such obliga- 
tions; the statutes are subordinate to the 
intentions of the parties, and any party 
may waive any benefit unless such waiver 
is against publie policy. Gibbons v. Hunt- 
singer, 105 M 562, 573, 74 P 2d 443. 


References 


Cited or applied as section 4240, Civil 
Code, in Bullard v. Smith, 28 M 387, 399, 
72 P 761; Doggett v. Johnson, 82 M 338, 
343, 267 P 292. 


Collateral References 

Contracts€-147; Estoppel€=52. 

17 C.J.S. Contracts § 295; 31 C.J.S. Es- 
toppel § 61. 
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